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OPIMON OF THE COMMISSION 

Chief Commissioner Watkins delivered the opinion of the  Commission. 

An appeal from our decision rendered i n  these proceedings on February 

12, 1962, was taken by the attorneys f o r  the Crow Tribe of Indians, p l a i n t i f f  

i n  t h i s  case, t o  the Court of Claims. The appeal was from our order deny- 

ing the allowance of attorneys expenses incurred by sa id  attorneys i n  

valuation proceedings i n  said  Docket No. 54. 

The appellate court vacated the order, findings, and opinion of the  

Cormnission and remanded the case fo r  fur ther  consideration i n  l i g h t  of t h i s  

Conrmission's findings of fac t ,  ccnclusions and order entered June 14, 1962, 

i n  the Northern Paiute Nation e t  a l . ,  v. The United S ta tes ,  Docket No. 
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We have s e t  f o r t h  i n  f u l l  the  p e t i t i o n  f i l e d  by s a i d  at torneys i n  

olrr findFngs which we have now made and entered upon t h i s  remand. The 

f a c t s  a re  r a t h e r  extensively s e t  f o r t h  i n  the  f indings so  we s h a l l  not  

r e s t a t e  them, except t o  c a l l  a t t en t ion  t o  such f a c t s  as we may be l i eve  

should be emphasized i n  order t o  present  t h i s  matter  properly. 

F i r s t  we s h a l l  b r i e f l y  review our decision i n  t h e  Northern Pa iu te  

case so  t h a t  whatever l i g h t  it may shed on our decision i n  the  i n s t a n t  

proceeding w i l l  be before us, as  we give our reasons a s  required by 

Section 19 of t h e  Indian Claims Commission Act, f o r  our f indings and con- 

c lus ions  i n  t h e  i n s t a n t  proceeding. 

The Northern Paiute Indians entered i n t o  a w r i t t e n  contrac t  as 

required by l a w ,  with a f irm of expert  witnesses t o  serve them i n  

presenting t h e i r  claims against t h e  United S ta tes  t o  t h i s  Commission. 

The agreement w a s  approved by the  Secretary of the  I n t e r i o r  and became 

e f f e c t i v e  immediately. The witnesses rendered service pursuant t o  s a i d  

agreement. A 

claims f i l e d .  

was paid i n t o  

Indian t r i b e ,  

. - 
compromise judgment was entered on one d iv i s ion  of t h e  

Congress appropriated t h e  money t o  pay t h e  judgment and it 

t h e  United Sta tes  t reasury  under the  law t o  t h e  c r e d i t  of t h e  

subject  t o  the  custodial  control  by t h e  Secretary of t h e  

1 n t e r i o r  . 
The witnesses '  agreement provided with reference  t o  t h e  area involved: 

C. For performing and completing t h e  services  here '  under- 
taken f o r  valuat ion of the northernmost area,  Nathan Associates 
s h a l l  be e n t i t l e d  t o  receive and s h a l l  be paid out  of any 
award, whether by settlement or  judgment, made t o  t h e  northern- 
most group on account of the  taking of the  United S t a t e s  of 
t h e  s a i d  northernmost area t h e  sum of twenty thousand d o l l a r s  
($20,000) . 
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In  addition, the witnesses were, upon proper vouchers submitted, 

en t i t l ed  t o  receive reimbursement fo r  expenses incurred by the witnesses. 

The contract also provided: 

. . . that  i n  the  event no award i s  made for  one or more of 
the subject areas,  Nathan Associates w i l l  not be e n t i t l e d  
to  receive and w i l l  not be paid any compensation f o r ,  or 
be reimbursed f o r  expenses i r r  connection with services  performed 
under t h i s  contract or f o r  the valuation of any such subject  area. 

The agreement a lso provided &aZ the attorneys f o r  the  Indians would 

not be l i ab l e  i n  any manner whatsoever, t o  sa id  witnesses f o r  any services  

rendered under said contrect . 
It was also c lear  

i n  nature. 

Now i n  the Paiute 

pursuant t o  Sectiofi 15 

tha t  the  agreement t o  pay the witnesses was contingent 

case, the attorney of record f i l e d  a p e t i t i o n  

of the  Indian Claims Conanission Act (60 S ta t .  1049, 

1053)., which was captioned "Pet i t ion For Allowance of Compensation For 

Expert Services." I n  t h i s  pe t i t i on  the Commission was asked t o  order the  

deduction and payment out of the  award made t o  the Paiute  Indians, the  

sum of $20,000, which sum 

. . . was incurred fo r  compensation of Robert R. Nathan, 
Associates, Inc., f a r  i t s  services rendered on behalf of the  
pet i t ioners ,  i n  accordance with a ce r t a in  contract  made 
and entered in to  by Robert R. N a t h n  ~ssoc ia tes ' ,  Inc., 
witb the p e t i t i m e r  t r i bes ,  as apprwed by the authorized 
representative of tSe Secretary of In te r ior .  (Docket 87, 
10 Ind. C1. Comm. 361, 368) 

Attached t o  the pe t i t ion  and made " E ~ c i b i t  I", was a copy of the  afore- 

mentioned approved contract betwee3 Robert R. Nathan Associates, Inc., 

and the Nortbern Paiute Indians. 

A t  the  hearing on *-is petition, counsel for  the  Indians argued t h a t  

under Section 15 of our Act tfie Nat3an f ee  was a proper expense incurred 
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i n  tfie prosecrrtion of the claim, and therefore the Commission has the 

authority arzd r ight  t o  order the payment t5ereof out of the judgment 

moneys recovered by the Indians. 

This Commission, however, ruled t o  the contrary, and our decision 

i n  the Paiute case rested squarely on an interpretation of Section 15 

of our Act. We decided tha t  under the provisions of Section 15, t h i s  

Commission had the authority t o  allow only those reasonable at torney 's  

expenses actually incurred by him i n  the prosecution of the claim, tha t  

is,  expenses which the attorney e i ther  paid out of h i s  own pocket or was 

firmly committed t o  pay regardless of the outcome of The l i t i ga t ion .  Under 

our ruling therefore, the Nathan contract fee could not qualify as  a reim- 

bursable attorney's expense under Section 15. What is more important, we 

concluded that  under our  ling the language of the pe t i t i on  as f i l e d  i n  

the Paiute case does not allege a claim upon which any possible r e l i e f  

could be granted by the Commission. We thereupon dismissed the pe t i t i on  

1/ on jurisdictional grounds .- 

1/ The specific language i n  our rul ing i n  the Paiute case i s  as follows: - 
We therefore conclude tha t  the  provisions of Section 15 of the  

Indian Claims Commission Act, which empower th i s  Commission t o  f i x  
the Attorney fees  and t o  allow a l l  reasonable expenses advanced by 
the attorney, or  fo r  which he is  personally l iable,  a re  the c l ea r  
exceptions t o  the exis t ing law governing contracts made with the  
Indian tribes.  These exceptions i n  Section 15 were permitted where 
the attorney had made advances or personal commitments because of 
the f ac t  that  the impecunious condition of the majority of Indian 
t r ibes  prevented them from bearing miscellaneous legitimate costs  
of the i r  l i t i ga t ion  pr ior  to  judgment. These legitimate expenses 
incurred in the prosecution of the lawsuit (which were described t o  
the Congmss by M r .  Ernest Wilkinson during hearings on the proposed 
legislation) could be borne by the t r iba l  attorneys, and i f  reason- 
able, recouped from the f i n a l  judgment i f  the lawsuit was successful. 
Since the fees and expenses of the Nathan Associates, do not qualify 
as reimbursable items under our interpretation of Section 15 of our 
Act, t h i s  Commission is without jurisdiction t o  hear and pass upon 
the allegations of the instant  peti t ion, and therefore said p e t i t i o n  
should be dismissed. An order w i l l  be entered to  tha t  e f fec t .  
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I n  l igh t  of our Paiute decision the contract attorneys i n  t h i s  case 

are  now asking the Commission t o  dismiss the  instant  pe t i t i on  on s imilar  

jmisdict ional  grounds .2/ We think not,  fo r  we f ind tha t  the pe t i t i on  

now before us suffers no such jur isdict ional  defeot, but on i t s  face 

alleges suf f ic ien t  f ac t s  which indicate a claim by the attorneys f o r  

the allowance of reimbursable attorney expenses as within the meaning 

of Section 15 of our Aet as interpreted i n  our Paiute decision. For 

the sake of convenience we quote the body of the pet i t ion.  

Comes now the Attorney of Record i n  the  above-captioned 
matter and peti t ions the Commission fo r  an order a l l w i n g ,  as 
reasonable expenses incurred i n  the prosecution of the  above- 
en t i t l ed  matter, the amounts of the  respective claims of Mont 
H. Saunderson and Merril l  G. Burlingame hereto attached and 
made a par t  hereof, t o  be paid t o  the attorney of record here in  
for  the c red i t  respectively of sa id  Mont H. Saunderson and 
Merril l  G. Burlingame. 

The f ac t s  as  s ta ted i n  the two said  respective claims 
attached a re  substantially t rue  and a re  hereby confirmed. 
Because of the limited finances of the  Crow Tribe at the  
time, the  attorneys for  the t r i b e  were not able t o  engage 
qualif ied experts for  the  prosecution of said  case except 
upon the tenns as s e t  fo r th  i n  the  attached claims. I n  each 
instance the additional compensation sought is  reasonable 
and ju s t  under the circumstances i n  the  opinion of the 
peti t ioner.  

This pe t i t ion  is  made under authority of Sec. 15 of t he  
A c t  of August 13, 1946 (c. 959, 60 S ta t .  lOS3), Sec. 503.34b 
of the  Commission's Rules, and the  claims contract  between t h e  
said Crow Tribe of Indians and Ralph G. Wiggenhorn and Kenneth 
R. L. Simmons (deceased), now held by Wilkinson, Cragun & 
Barker and Wiggenhorn, Hutton, Schli tz & Sheehy, as  successors. 

2/ On November 15', 1962, Attorney Wiggenhorn, f i l e d  before t h i s  Corn- - 
mission a "Raecipe t o  D i s m i s s  Peti t ion" i n  which he asked the  
Commission t o  dismiss the pe t i t ion  herein  "as voluntar i ly  withdrawn 
by pet i t ioner  as being beyond the jur isdict ion of t h i s  Conrmission." 
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Attached to the petition, and made a part thereof, are the verified 

statements of witnesses Saunderson and Burlingame which generally indicate 

the terms of their oral argeements with the tribal attorneys. We have set 

this out in full in Finding No. 3. Nothing contained in either of the two 

statements alters the allegations in the petition as filed in that; (1) 

the attorney of record for himself and his colleagues petitions under 

Section 15 of our Act for allowance of expenses incurred by the attorney; 

( 2 )  the attorney is requesting that the amounts allowed be paid to him 
.' 

"for the credit respectively of said Mont H. Saunderson and Merrill G. 

Burlingame; and (3) the above-mentioned verified statements of the two 

witnesses caearly indicates that they had oral agreements or understandings 

to be paid additional compensation with the contract attorneys and not with 

the Crow Tribe. We therefore find that the Commission has to hear this 

claim for allowance of expenses incurred by contract attorneys. 

We now turn to the evidence in the record offered-in support of this 

petition. In order to determine whether the claim asserted in the petition 

is in fact a proper reimbursable attorney's expense under Section 15 of 

our Act, this ~bmmiss ion examined all the contractual arrangements for 

services made by the,two witnesses, Saunderson and Burlingame. We have 

found that under paragraph.six of the approved tribal attorneys' contract 

with the Crow Tribe, the contract attorneys had the authority to engage 

expert witnesses, such as they did, and that their expense for fees would 
- .  

become a reimbursable item allowed to the attorney from tribal funds. 

However, it was also provided that the attorneys may require the expert 

witnesses so engaged to present theFr vouchers directly to the tribe 
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"without requiring tha t  the par t ies  of the second par t  (contract  

attorneys) advance the money for  the same, whereby sa id  persons 

may thus be paid and reimbursed d i rec t ly  a f t e r  approval by the 

Commissioner of Indian Affairs as hereinafter provided; . . . 11 

(Finding 2) We gather tha t  the purpose of t h i s  par t icu la r  f ea tu re  

was t o  expedite payment of witness fees out of avai lable  t r i b a l  funds 

by eliminating the need t o  have the fee payments pass through t h e  

contract attorneyst hands as reimbursable expenses before reaching 

the witnesses. The record i n  t h i s  case shows tha t  both Messrs. 

Saunderson and Burlingame received d i rec t ly  f ee  payments out of 

allocated t r i b a l  funds i n  the manner indicated aBove, but  t h i s  d i d  

not, i n  our opinion, re l ieve  the attorneys of t he i r  contractual  

obligations t o  pay these fees up t o  the time sa id  payments w e r e  

actually made. , - 

We are  not willing, therefore, t o  accept pe t i t i one r ' s  argument 

t ha t  the several o ra l  agreements under which Messrs. Saunderson and 

Burlingame were paid for  services rendered, were i n  f a c t  agreements between 

these witnesses and the Crow Tribe, and tha t  the  contract  a t torneys were 
, -, * .  - + 

merely acting as agents fo r  the t r i be .  It.seems t o  this Commission tha t  

the  prwidions of Section 81 of T i t l e  25, United S ta tes  Code, which 

sect ion governs the writing of seroice contracts with t he  Indian t r i b e s ,  

is  absolutely repugnant t o  the va l id i ty  of any such o r a l  agreements between 
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3 / Messrs . Salznderso~ and Burlingame and the Crow Tribe .- 
I n  oEr findings we have detailed the several transactions between 

3/ § 8 Contracts with Indian t r ibes  or Indians - 
N o  agreement sha l l  be made by any person with any t r i b e  
of Indians or  individual Indians not c i t izens of the united 
States,  for  the payment or delivery of q y  money or other 
thing of value, i n  present or i n  prospective, or  for the  
granting or procuring any privilege t o  him, or any other 
person i n  consideration of services for  said Indians 
re la t ive  t o  the i r  lands, or to  any claims growing out of ,  . 
or i n  reference to, annuities, installments, o r  other 
moneys, claims, demands, or thing, under laws or t r e a t i e s  
w i t h  the United States,  or o f f i c i a l  acts  of any of f icers  
thereof, or i n  any way connected with or .due from the 
United States ,  unless such contract or agreement be executed 
and approved as follows : - 

F i r s t ,  Such agreement sha l l  be i n  writing, and a duplicate 
of it delivered t o  eacb party. 

Second. It sha l l  bear the approval of the Secretary of the  
In ter ior  and the Commissioner of Indian Affairs indorsed 
upon it. - .  
Third. It sha l l  contain the names of ai l  pa r t i e s  i n  in t e res t ,  
t h e i r  residence and occupation; and i f  made with a t r ibe ,  by 
t h e i r  t r i b a l  authori t ies ,  the scope of authority and the  
reason for  exercising tha t  authority, sha l l  be given spec i f ica l ly .  

Fourth. It sha l l  s t a t e  the time .when a d  .place where made, 
the par t icular  pzlrpose for  wbich made, the spec ia l  thing or  
things t o  be done under it, and i f  for  t'ne co l lec t ion  of.  
money, f i e  basis  of the claim, the source from which it i s  t o  
be collected, the disposition to  be made of it when collected, 
the amount or r a t e  per centum of the fee i n  a l l  cases; and 
2f any contingent matter or condition cons t i tu tes -a  p a t  of 
the contract or agreement, it sha l l  be specif ical ly  s e t  for th.  

F i f th .  It sha l l  have a fixed limited time t o  run, which s h a l l  
be d is t inc t ly  stated. 

A l l  contracts or agreements made i n  violat ion of t h i s  sect ion 
s h a l l  be nu l l  and void. . . 
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the expert witnesses and the contract attorneys under which these witnesses 

received fee payments, and i n  each instance the basis of the par t icu la r  

transaction i s  an ora l  agreement. A t  no time was there ever submitted t o  

the Secretary of the In te r ior  for  h i s  approval any wr i t ten  agreements 

between these expert witnesses and the Crow t r ibe .  That any such agreements 

be i n  writing i s  the  essen t ia l  requirement of Section 81, but, i n  addition, 

any wri t ten contract for  senrices such as were performed i n  t h i s  case must 

contain among other things, the  names of a l l  the pa r t i e s  i n  i n t e r e s t ,  

t h e i r  occupations and residences, the t r i b a l  authority t o  contract ,  the 

purpose of said contract, the things t o  be done under it, the fees  t o  be 

paid, and a l imita t ion upon the time sa id  contract i s  t o  run. 

The Commission i s  of t he  opinion tha t ,  i n  absence of any wr i t t en  

contracts  between the Crow Tribe and Messrs. Saunderson and Burlingame, 

the  o r a l  agreements actually made by these witnesses with the contract  

at torneys a r e  necessarily t he i r s  alone, and our immediate purpose i n  

considering these transactions i n  such d e t a i l  was  t o  determine whether 

t he  payments actually made t o  these witnesses fu l ly  covered t h e  services  
! 

rendered, thus discharging the obligations the contract  at torneys had t o  

make such payments. I f  such payments were i n  f a c t  inadequate and did not 

fu l ly  campensate these two witnesses for t h e i r  services,  then perhaps t h e  

pe t i t i one r s  herein  may s t i l l  be under an obligation t o  make some addi t ional  

payments. The contract  attorneys have contended i n  the  course of the  

hearing on the pe t i t i on  f i l e d  herein fo r  addit ional compensation t h a t  they 
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neither advanced to  these witnesses any money, nor are  they obligated to  

pay any additional compensation. 

In X r .  Saur?dersonls case we found; that  on three occasions he entered 

into an ora l  agreement with the contract attorneys to  perform cer ta in  

services; that  he sa t i s f ac to r i ly  performed h i s  services; that  h i s  fee  

on the' f i r s t  occasion was $5,000 plus $2,500 for  the report  and on the 

next two occasions h i s  f ee  averaged $1,250 per month; tha t  eacS time pay- 
. ,  . . 

ment was requested it was ce r t i f i ed  by the attorney of record, "that the 

requested fee was reasonable and jus t  for  the services rendered as of the 

date of the particular voucher"' t ha t  upon f i l i n g  h i s  t5 i rd  and f i n a l  

voucher, M r .  Saunderson s tated t h a t  h i s  work was completed; and tha t  on 

each occasion he was paid d i rec t ly  h i s  requested fee.  I n  a l l ,  M r .  

Saunderson rendered services under h i s  oral  agreements with the  cont,racr 

attorneys for  a period of I1 months and 8 days, f o r  wbicfi services he 
. . 

received $14,550 and $1,436.79 i n  expenses. Under tbe circumstaaces we 

'found the fee payments t o  Mr. Saunderson f u l l  and adequate compensation 

for  the services rendered, and upon receiving such paymects the o ra l  

contracts between &e witness and the contract attorneys were now f d l y  

performed. 

Any further u~derstanding between M r .  Saunderson .and t5e  coctract 

attorneys, *at he might receive additional compensation cpon a successful 
. . 

conclusion of the Crow case, and tha t  the attorneys would p e t i t i o n  the 

Indian Claims Commission for  the same i f  such be the case, was co l l a t e ra l  

t o  the original oral  agreements under -which M r .  Saunderson was actually 

paid for  h i s  services. This co l l a t e ra l  agreement did.not  c rea te  any 

obligation on the part  of the contract attorneys t o  pay =ytking.f&ther 
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2s compensation t o  ?k. Saunderson. The demand fo r  $12,500, which he now 

seeks as addit ional compensation, is  not an attorney' s reimbursable expense 

as s e t  for th  i n  the pet i t ion.  It i s  s t r i c t l y  contingent upon a favorable 

recovery for  the Crow Tribe. The f a c t  tha t  the C r o w  Indians did recover 

a considerable judgment, and the f ac t  t h a t  these Indians have apparently 

approved the payment of the $12,500 additional money t o  Mr. Saunderson, 

does not change the claim in to  a reimbursable attorneys' expense f o r  which 

recovery i s  provided under Section 15 of our A c t .  This Commission does 

not have the authority t o  award t h i s  money t o  M r .  Saunderson. 

M r .  Burlingame's s i tua t ion  is  no different .  He entered i n t o  an oral  

agreement with the contract attorneys t o  perform cer ta in  senr ices  and 

he did so perform them. Upon the completion of h i s  work he submitted a 

voucher asking payment f o r  services a t  the  agreed contract r a t e  of $30 

per day f o r  28 days and $100 per day f o r  two days of testimony, plus h i s  

expenses. To this voucher was attached Attorney I?igge+orn8 . s c e r t i f i c a t i o n  

tha t  M r .  Burlingame's claim for services rendered was i n  accordance with 

h i s  o ra l  agreement with the contract attorneys and "is a reasonable and 

jus t  charge for  such service  t o  the- date  of 

M r .  Burlingame also received payment of h i s  

accordance with EPs ora l  agreement with the 

said  voucher. " (Finding 12) 
* 

requested fee,  which was  i n  

t r i b a l  attorneys, and was f u l l  

and adequate payment fo r  the  services rendered. The payment of h i s  f e e  

completed the  performance of h i s  contract, and discharged any obl igat ion 

the contract  attorneys had t o  pay t h i s  witness h i s  fee. 

A s  was the case with Mr.  Saunderson, any fur ther  understanding 

between t h i s  witness and the contract attorneys, t h a t  he might receive some 

addi t ional  compensation i f  the Crow l i t i g a t i o n  proved t o  be successful ,  
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was also col lateral  to  his  original agreement t o  perform services for which 

he was justly compensated. Indeed, as s ta ted by the witness himself, it 

was.his understanding that ". . . contingent upon a favorable decision, a 

pet i t ion for additional compensation would be reviewed by the Indian C l a i m s  

Commission." (Finding 3) Thus we find i n  the claim of M r .  Burlingame f o r  

additional compensation that  there is  no boligation on the par t  of the con- 

t r a c t  attorneys to  make such additional payment. The requested additional 

compensation for  Mr. Burlingame Is not properly a reimbursable attorneys'  

expense, the recovery for which is provided f o r  i n  Section 15 of our Act. 

The Commission has no authority t o  award M r .  Burlingame h i s  requested 

additional compensation out of the Crow judgment moneys even though the  

,---A. Crow Tribe may have approved such payment. 

- In  summation, we have found i n  t h i s  case, that  Like the claims fo r  

compensation i n  the Paiute case, the additional compensation sought here in  

fo r  Messrs. Saunderson and Burlingame i s  not a proper reimbursable at torney 's  

expense within the meaning of Section L 5  of our Act. I n  the Paiute case, 

t h i s  Commission dismissed the pe t i t ion  %herein on jurisdicitironal grounds, 

since we found &at the pet i t ion on i t s  face alleged a claim t h a t  was 

beyond our authority t o  consider on the merits. In t3is case, we have 

concluded tha t  the language i n  the pe t i t ion  now before us does meet the  

jur isdict ional  requirements, but tha t  the evidence offered i n  support there- 

of proves something entirely different  from what is  alleged. The evidence 

clearly indicates that the sums sought "to be pald t o  the attorney of record 

herein fo r  the credit  of Mont H. Saunderson and Merrill G.  BurLingame. . . I 1  

are  not reimbursable items within the meaning of Section 15 of our Act 
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according to our recent interpretation of this section in the Paiute case.  

Even if the matter actually proven results in a claim upon which this 

Commission under its Paiute decision has no jurisdiction to act, we think 
. 

it does not make the petition jurisdictionally defective. The Commission 

therefore will deny the relief sought for failure of proof and enter 

an order in conformity with the findings and opinion herein. 

Arthur V. Watkins 
Chief Commissioner 

We concur: 

wm. M. Bolt 
Associate Commissioner 

T. Harold Scott 
Associate Commissioner 




