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I. Tke proper p a h t i e s  il i r t e r e s t  i n  tfiese p r o c e e d i q s .  

I .  == v a l i d i t y  sf pe=iti3:-ersf c h i n  ef z b s r i g i ~ d  kdi;?-L t i t l e  

+x L--a, -..- p x ' ; i m  of Royce Area 148 kyirg east s f  :Ye Fox River  of I l l i n o i s .  

Said a-rs, for cazver ie rce ,  L c r i z  id&:ified as zrea 148-A. 

111. T5e effect of t'r-e ressrvztis_- of acreage i-ir favor of varioxs 

i n d i v i d u l s ;  s a i d  resenratim b e i ? ?  c a ~ t a i z e d  ill E5e t reaq of J u l y  29, 

1829. 

IV. 3 e  v a l i d i t y  of pe^,icio.:~ers' claim of t i t l e  t o  tke l e a d  l ands  

Lying w i t b i 2  R q c e  Area 147. 

V. T--e acreage of t?e tree's cal",ir-ed i- Royce 2zeas 147 azd 148 

ceded by f:e p e t i t i m e r s  i n  c5e Zreaty s f  JiLy 29,' 1829; i k e  vake  t 5 e r e s f  

as of J A y  29, 1829; t k e  v z l z e  of 5 e  c x e i d e r a t i o z  pa id  by t5e defendarit 

for t5e ces s iox  t o  t h e  S a i t e d  S t z t e s ;  e-e  amosrt a c x a l l y  pa id  by t5e 

k i t e d  States t o  t_\e p e t i t i m e r s ;  az~d k.ers't&r or za"ih v s h e  s f  *e 

corrs iderat iox p a i d  by t3e  Z-sri-d S t a t e s  x x k r  t5e terms of t?e Trea ty  
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of July 29, 1829, was unconscionable. 

I. THE PARTIES 

Indian Claims Commission Dockets 13-L, 15-K, 18-1, 29-5, 40-5 were 

by order of the Indian Claims Commission consolidated for  t r i a l  herein as 

t o  both questions of l i a b i l i t y  of the defendant and the value of the lands 

involved i n  the t reaty  of July 29, 1829, (7 Stat .  320) with the United ' 

Nations e t  a l . ,  Indians, with the understanding tha t  the evidence i n  any 

one case i s  t o  be considered i n s o w  as competent as a pa r t  of the record 

fo r  a l l  purposes i n  the other actions. A 1 1  interested pa r t i e s  herein  have 

agreed with the foregoing statement. (Tr. p. 12414) Each of tbe p a r t i e s  

has heretofore been determined t o  have the capacity t o  i n s t i t u t e  and 

prosecute actions before the Indian Claims Commission and the claims 
\ 

i asser ted i n  their respective pet i t ions  w e  within its jur isdict ion.  

(Citizen Band of potawafomi India- of OEtllPhoma e t  al., v. United S ta tes ,  

6 Ind. C1. Gomm. 414, 415). 

The Commission ha3 heretofore found i n  a case involving a l l  the  

in te res ted  pa r t i e s  herein tha t  the 'fndsan group which executed the Treaty 

of July 29, 1829, was a band made up predominantly of Potawatomi Indians,  

with which individuals of s m a l l  groups of Ottawa and Chippewa ancestry 

were a f f i l i a t e d  or federated; tha t  t h i s  group made a s e r i e s  of t r e a t i e s  

a l l  r e l a t i ng  t o  lands i n  northern I l l i n o i s  and southern Wiaconsin, and 

t h a t  by i ts  various descriptions it was recognized "as a grouping of 

Indians res iding w e s t  of Lake Michigan on lands watered by the I l l i n o i s ,  

Milwaukee and M i t o o u k  Rivers" (Finding 5, 4 Ind. C1.  Conrm. 412-413). 

The Connnission referred t o  t h i s  group of Indians as the .United Nation, 

and it i s  so referred t o  herein. 



'2-e p e t i t i o x r s  ir! Docket 18-1 h e r e i l  have i n  tf?eir proposed Findings 

Brief coxeded ??st they have no r i g h t  oT i n t e r e s t  i n  the  subject  

matter of t?-is l i ~ i g a t i o n  (Pet.  F i c d i ~ g s  of Fact ,  Dkt. 13-L, 40-5 and 18-1, 

p. 4, footnote 6) a_?_d rieither the  evidence nor testimony introduced 

here in  d isc loses  sac:? ~2 ia:eresc; the re fo re  the  p e t i t i o n  i n  Docket 18-1 

shoald be dismissed. 

Ir P r a i r i e  Bmd sf Potawatomi et al., v. United S t a t e s ,  4 Ind. C 1 .  

Ccxun. 409, 412-413, 463-464, t h i s  Commission foxnd t h a t  t h e  p e t i t i o n e r s  

i n  13-L a r ~ d  40-.T were zot a par t  of t h e  U n i ~ e d  Nations e t  al., Indians  

wkich signed Z-:e Zreaty of Jz ly  29, 1829, nor d id  they have any i n t e r e s t  

i2 the  lads izvslved i3 s a i d  treaq. Consequently the  p e t i t i o n s  i n  

13-L and 40-5 s?:oAd be dismissed. 

'i"-e p e t i t i c - e = s  iz Docket 16-K a d  217 r e p r e s e ~ t  t3e Potawatomi 

Natio.=; a d  compzise respec:ively t5e P r a i r i e  Bmd aad t5e Ci t i zen  Band 

i.n", o-ic:: b=ds 2 c  ?o",wa:mi Sazioz, fccmed by t5e Treaty of Council 

Blxff s of 1846, w2s s-&seq.rte3tLy divided. Z=e Prairie Band and t h e  C i t i z e n  

Band have beer- recogiized by ';4_e Govercment as the successors i n  i n t e r e s t  t o  
- 

t 3 e  Potawzkmi Iiaciol =d were recognized as proper p a r t i e s  i n  interest i n  

I n d i a  Claims Coamisslm Docket 4, h d i m  Claims Cgmm. 412-413. 

Cozsecpez^,Iy C:e pezi t ioaers  izi l$-K arid 217 have t h e  r i g h t  t o  b r ing  

and m a i ~ t a i : ~  szi: i: &e h e r e i r  e ~ z i t l e d  actioilr. 

For p-cposes of coavezience, =less ot ierwise  speci f ied ,  the wora 

p e t i t i o ~ e r s  as csed herein &all p e r t a i n  t o  tke  p e t i t i o n e r s  i n  Dockets 15-K 

and 217 m l y .  

The kis tohy of tke pe t i t ioners  i n  29-5 has  been set f o r t h  i n  our 
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Finding No. 6. However, it would seem pertinent t o  specif ical ly  identify 

the pet i t ioxers  i n  29-5 both by group and individuals and s t a t e  i n  brief 

tl?eir claim as s e t  fo r t5  i n  their  peti t ion.  

The pet i t ioaers  i n  Docket No. 29-5 consisting of two organized Indian 

communities, the HanaGville Indian Cormunity located i n  Wilson, Michigan, 

and t5e Fosest County Potawgtomi Community located i n  Crandon, Wisconsin, 

and six individual Indims joined with them, asser t  i n t e r e s t s  i n  claims 

a r i s i ~ g  ou: of tke Deaty  sf  July 29, 1829. 

3r-e of the individual Fotawatomi Indian pet i t ioners ,  El i jah Petonquot, 

has not been ident i f ied i r z  the evidezlce. The other f i ve  individuals 

gave testimoxy as folkms: 

(1) F r d c  W~dahsego, Sr . , a member of the ~ a n n n h v i l e  Indian Community, 

arid Vakeatiae R i t& . i e  and Ike (Isaac) George, members of the  Forest County 

Potawatomi Conmaity, eat& claims descent from Potawatomi Indians who i n  

1833 were members of t5e United Natiom, et al . ,  Isdians which signed the 

removal Treaty of September 26, 27, 1833, but who did not remove west of 

the Mississippi River t o  the 5,000,000 acre reserve i n  present S ta te  

of Iowa proviped t o  tke ixdiam by &at treaty. 

(2) Mi&a&l Williams cla-hs descent f r o m  members of the Pokagon Band, 

a grorrp of Potawatmi h d i a n s  for &.,om a special  provision was  made under 

the  !keaty of Septenber 26, 27, 1833, exemptiag them from the removal 

provisiorrs of Clat treaty. 

(3) Albert Mackety claims descent from tbe members of the band 

known as the Potawatomi Indians of the Huron. 

The Harznahville Indian Cmmuaity of Wilsori, Michigan and the Forest 

County Potawatomi Comamiity of Crzcdon, Wisconsin each has been organized 
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vzder t3e India-. Reo~ganization Act of June 18, 1934, 48 S t a t .  494. I n  

t h e i r  p e t i t i o n  ze i tker  o r g a ~ i z a t i o n  presents a claim i n  i t s  own r i g h t ,  

bu t  each asser:s i: represents  Indians whose ancestors were members of 

the so-called Pc",awa:mi Natior which al legedly owned a o ~ e - t h i r d  i n t e r e s t  

i n  the land ceded to :he United Sta tes  by the  United Nations, e t  a l . ,  

Indi=s under 'te t r ea ty  cf July 29, 1829, and as  a r e s u l t  they a r e  

e n t i t l e d  t o  pa r t i c ipa te  i n  any award subsequently made by t h e  Commission 

based ups2 tki: creacy. (P ra i r i e  B a ~ d  of Potawatomi I n d i a ~ s  e t  a l . ,  v .  

Uztted S ta tes ,  4 Izd. C l .  C m .  pp. 409, 476) 

The p e t i t i o ~ i e r s  i n  29-5 have submitted and confined t h e i r  evidence i n  

t3e same mew-er as ?Ley did i n  Pra i r i e  Band of Potawatomi Indians e t  a l . ,  

v. United S t s t e s  (4 I9d. C1 .  Comm. p. 427) Dockets No. 15-J and 71-A. I n  

tha t  a c t i o 5  tT:e pe t i t ioxers  iz 29-5 here in  intervened under t h e  theory t h a t  

they repzeserted I j d i m s  whose ancestors were members of t-?e Potawatomi 

Watio-~, an-d E1-s: becazse of t h i s  a l legat ion they were e n t i t l e d  t o  p a r t i c i p a t e  

i n  t5e szit m d  i n  a=y and a l l  recovery i n  s a i d  act ion.  

Tke decisimi of the  Commission i n  t h a t  case was agains t  t h e  i n t e r -  

venors, reser..i-4 fa r  a possible l s t e r  claim t k e  r i g h t s  of t h e  in tervenors  

t o  share i> proceeds iz any l m d s  ezs'; of t b e  Miss iss ippi  River. I n  tbis 

regard tl?e Cmmisaioz c_z~o:ed t%e case of C. W. McG%ee e t  al., v. United 

S ta tes ,  reporzed st 122 C. C l s .  380, wherein e2e Comt of Claims had before  it 

the  i d e a t i c a l  s i k z t i o z -  as heze preser~ted. %?.a: case imrolved t h e  r i g h t s  of 

the  descendszts of 202-emigrati% Creek Indiar-s i n  eas te rn  lands along wi th  

those Creeks w50 s d e r  a t rea ty  s t ipu la t ion  mwed w e s t  of t5e Miss iss ippi  

River a f t e r  1814. In  sustainiag the claimed equal r i g h t s  of t h e  non-removal 
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Creeks i n  Land claims a r i s i n g  out of a t r e a t y  made with t h e i r  ancestors 

involving lands e a s t  of the  Mississippi  River the  Court of C l a i m s  at pages 

387-388 of tha t  decision said:  

We believe the r i g h t s  of the Western Creeks t o  sue 
fo r  the i n j u r i e s  a r i s ing  out of the  cession of the  
eas te rn  land i n  1814, a r i s e  by v i r t u e  of membership 
of t h e i r  ancestors i n  the t r i b e  recognized by the  
United Sta tes  i n  1814 as the  owner of t h e  land, and 
t h a t  those r i g h t s  are i n  no way superior  t o  nor d i f -  
f e ren t  from the  r i g h t s  of the  descendants of a l l  
members of the  Creek Nation a s  it  was const i tu ted  
a t  t h e  time the  1814 t rea ty  w a s  executed. Main- 
tenance of lack of maintenance of t r i b a l  r e l a t i o n s  
and t h e  occurence or  non-occurence of a c t  of rec-  
ognit ion of a t r i b a l  organizat ion of Creek Indians 
i n  Oklahoma, or east of the  Mississippi ,  subsequent 
t o  1814, would not a f fec t  or change what was done 
t o  t h e  Creek Nation i n  1814. Any claim f o r  an in- 
jury t o  the  Creek Nation of 1814, is a claim belong- 
ing,  i f  at a l l ,  t o  the  descendants of a l l  members of 
t h a t  nation, whether they l i v e  e a s t  or  west of t h e  
Mississippi ,  and whether organized or not ,  recog- 
nized or not,  subsequent t o  t h a t  date. 

Consequently, a l l  descendants of non-emigrating members of t h e  United 

Nation e t  al., Indians as it exis ted  i n  1829 have i n t e r e s t s  i n  claims 

a r i s i n g  out  of the  Treaty of July 29, 1829. 

The decision of the  Conrmission i n  Dockets 15-J and 71-A was upheld 

by the Court of Claims on appeal by t h e  Intervenors i n  143 Ct. ClaLms 

p. 131, and c e r t i o r a r i  was denied by t h e  Supreme Court on February 24, 

As a r e s u l t  of the f a c t s  disclosed i n  the  cases c i t e d  a b w e ,  t h e  

Conrmission f i n d s  t h a t  the  pe t i t ioners  i n  Docket 29-5 who have a r i g h t  t o  

i n s t i t u t e  and maintain an ac t ion  i n  a representa t ive  capacity h e r e i n  are 

confined t o  those descendants of non-emigrating members of t h e  United 

Nations of Indians e t  a l . ,  as it exis ted  a s  of July 29, 1829, f o r  any 
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i r t e r e s t s  i n  c l a i m  arisirig 02: of the  t r e a t y  of Jvly 29, 1829. 

II-fXDIA!! TITLE AS TO PORTION 3? ROYCE AREA 148 

claitll f o r  a d d i t i o ~ a l  compe=sa:is> for laad ceded xzder the  t r e a t y  of 

Jcly 29, 1829 (7 S ta t .  320). ?3e p e t i t i c n e r s  i r r  29-5 a l s o  a l l e g e  by 
.a 

involved a r e  located iz ztortf~ern I l l i z o i s  and sozzhwestern Wisconsin as 

-. kere i ra fze r  described. her cs:me~ier?ce we w i l l  gerierally r e f e r  t o  these  

EtEaology f o r  1896-97 . 
Said areas ase k 2 m  a d  described a s  ( I )  Royce Area 147 on Royce 

cow =ore p a r t i c = ; l a ~ l y  described as  f o l l w s :  

Begi=izg a t  t3e Wizxebago Vil lage,  02 Rock River, 
f z t y  m i l e s  f r a n  i ts  I I P O ~ ~ ,  and r u m i z g  tbecce d a m  
t3e Rock River, t o  a l i n e  which rms due w e s t  frcnuccthe 
most sout5ern b a d  of Lake Mieigazi t o  the Miss i s s ipp i  
rive-, axd w i t 5  t2az l i z e  t a  Cie M&sissippi River 
opposite t o  Rock Island;  t5ezce, up =?-a2 rriver , t o  t?;e 
b i t e d  Stz tes '  r e se rva t i az  t5e m c c 2  of t2e  h i s c o n s i n ;  
*en,ce, w i 5  5 e  scc5 s2d es"ciaes of sa id  r e se rva t ion ,  
t o  t5e Ciziscozsi2 r i v e r ;  tkekce, scz~t5er ly ,  p a s s i ~ g  t h e  
Iseads of zke swE1 streams emptying i z t o  t5e  Miss i s s ipp i ,  
t o  tLe Rack River s f  oressid,  a: tl=e Wi-aebago F i l l a g e ,  
'r ie place of b e g i ~ l i ~ .  h d ,  a lso ,  c e  s:kr tract of 
l m d ,  described zs fsEEows, to w i t :  B e g i z i z g  QII t ke  
Western %-me of Lake Mickigs-re, a t  tke  npztheasC corner 
s f  tLe f i e l d  of Astoice kitmeete, wl=o l i v e s  near Gross 
Poi2te,  abw: twelve m i l e s  ~ o r t h  sf Ckicago, thence 
rc-nirrg due w e s t ,  t o  the Rock River, af oresaid;  t5ence, 
d m  ;itre sa id  r i v e r ,  t o  *-ere a li* draw2 due west 
from the most so~ther-2 bend of Lake Mickigaz crosses  s a i d  
r i v e r ;  *ence, e a s t  2102g sa id  l h e ,  t o  the  Fox River 
of tbe  Illirois; t5er.ceY aim-g the  mrthwestern  bo-3dax-y 
l i n e  of %e cessiorr of 1816, t o  Lake Mic5igari; Z5errce 
nor thwcdly ,  a l o ~ g  5 e  Wester2 Sltare of sz id  Lake, t o  
the  place of begislzizg. 
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As shown in  Findings of Fact, 8 ,  9 ,  and 10 herein,  the defendant has 

admitted tha t  a l l  of Royce Area 147, Wisconsin 1, I l l i n o i s  2 ,  and tha t  

portion of Royce Area 148, I l l i n o i s  2 lying west of the  Fox River i n  

I l l i n o i s  were ceded t o  the United States by the United Nations e t  a l . ,  

Indians under the Treaty of July 29, 1829 and defendant has fur ther  

conceded by h i s  Finding No. 20 that  pet i t ioners '  t i t l e ,  subject t o  ce r t a in  

U. S. reservations hereinafter discussed, has been established as t o  the 

lands i n  question other than the lands 'In Royce Area 148, I l l i n o i s  2,  

lying eas t  of the Fox River i n  I l l i no i s .  Fur purposes of convenience 

and ident i f ica t ion  the portion of Royce Area 148, I l l i n o i s  2, lying eas t  

of the  Fox River of I l l i n o i s  w i l l  be referred t o  as Area 148-A and tha t  

portion of Royce Area 148, I l l i no i s  2, lying w e s t  of the Fax River of 

I l l i n o i s  w i l l  be referred t o  as Area 148-3. 

The defendant contends tha t  pet i t ioners  did lrot have or ig ina l  Indian 

t i t l e  as  t o  Area 148-A. The Commi88ion therefore is presented wi th .8  

question of determining Indian t i t l e  t o  area 148-A. Original Indian 

t i t l e  is the  Indians' r i gh t  of occupancy of lands based on t h e i r  abori- 

g ina l  possession. To susta in  t h i s  claim pet i t ioners  must es tab l i sh  

t h e i r  exclusive use and occupancy of Area 148-A. 

The defendant has advanced the argument t ha t  the r i g h t  of pe t i t i one r s  

i n  Dockets 217, 15-K and 29-5 t o  r ecwer  on the Lands lying i~ Area 148-A 

based so le ly  T o n  Indian t i t l e  can Se no greater than tha t  which the  

Indims held under or iginal  t i t l e  on July 4,  1776, when defendant a l leges  

the sovereignty of the United States attached and under which t i t l e  sa id  

Indians must establish tha t  they continued t o  exclusively use and 

occupy down t o  the date of cession, July 29, 1829. I n  support of t h i s  
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theory defendant has cited the followirig cases: Red Lake Band e t  a l . ,  v .  

United States,  7 Ind. Ci, Comm. 576, 608; C .  W. McGfiee e t  a l . ,  v. United 

States,  122 C. Cls. 380, 396; Fotawatomi Indians v. United States ,  27 C .  C l s .  

403, 414; Potawatmi Indims of MLchFga> and Indiena v. United S ta tes ,  

148, U. S. 691, 705. 

The peti t ioners do not reco-Lze the defendant's contenti03 as  t o  the 

va l id i ty  of the date of July 4,  1775, 03 tSe question of Indian t i t h e  and 

argue tha t  i n  any c s e  the petitionezs hezein hed val id  Indian t i t l e  under 

the evidence as in=oduced ia t3is pzoceed5ng. Tr, our Finding No.  11, we 

have s e t  for th  d e f e n 6 e t s  &*gation as t o  the date the United S ta tes  

acquired t i t l e  t o  kmds of the Northwest Terri tory,  of which lands Area 

148-A is a pazt. H o e ~ e r ,  we w i l l  not belabor the questiosl of dates s ince 

we f ind substantial  e-~ccie-,ce *om wbk5 t o  conclude that  the pe t i t i one r s  

had Indian t i t l e  t o  Area 148-A pr ior  t o  and on July 4, 1776, the date  

defendant relies on as set forth i n  paragraph next abwe. 

The his tory of Indian occu?ation of Area 148 is ful ly  set out i n  

Findings 12 through 21 and therefore need not be repeated verbatim. 

However, i n  sunmation the fol,lowifi;g feczs support the Connnissionl s 

finding as t o  Ind ian ' t i t l e  t o  Area 148-A. 

%e evidence introduced by both d e f e n l a t  and pet i t ioners  show that 

Potawatomi Indlarzs were i n  Area 148-A pr ior  t o  Guly 4, 1776. The 

petitioners in their eshiBit50 ntate tLat lire Potawatomi were near 

Chicago and on some p a t e  of the I l l i n o i ~  River ae esrly as 1743. 

The evidence of both the peti t ioners and the defendant shows t h a t  t he  

I l l i n o i s  Tribe of Indians were defeated by the Potzwatomi and forced t o  

re l inquish t h e i r  lands along the I l l i n o i s  River t o  the Potawatomi. 
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I n  p e t i t i o n e r s r  e&ib i t  53, Hodge, i n  h i s  Handbook of American Indians ,  

p .  290, s t a t ed  t h a t  a f t e r  t h e  conquest of the  I l l i n o i s  about 1765 the  

Potawatomies took possession of the  p a r t  of I l l i n o i s  ly ing nor theas ter ly  

of the country seized by the  Sauk, Foxes a d  Kickapoos. John Dean Caton 

i n  h i s  work e n t i t l e d ,  The Last of t h e  I L L i 3 0 i s  and A Sketch of t h e  

Pottawatomies, published i n  I870 (Def. Ex. 57) s t a t e d  t h a t  t h i s  g r e a t  

event ( t h e  defeat  of t h e  I l l i n o i s )  

. . . secured t o  the  Pottawatomies a l l  the  t e r r i t o r y  then 
belonging t o  t h e  I l l i n o i s ,  and t h e  exclusive r i g h t  t o  which 
was  undisputed by other  t r i b e s .  It extended t h e i r  possessions 
t o  the  Lands of t h e  Peorias on Peoria Lake. They occupied 
t o  t h e  Wabash as far south as Danville and even beyond. 
On t h e  o ther  s i d e  they occupied t o  the  Rock river, though 
their r i g h t  t o  a s t r i p  of land on the  east s i d e  of t h a t  
r i v e r  was disputed by t h e  Sac and Fox Indians who ranged 
t h e  p r a i r i e s  w e s t  of the re  and beyond t h e  Mississippi .  

The land described included Area 148-A. 

Area 148-B, adjacezt  t o  t h e  e a s t e r n  por t ion  of Area 148-A, was  ceded 

t o  t h e  United S ta tes  by t h e  United Nations t r e a t y  of J u l y  29, 1829 (7 S t a t .  

320). Royce Area 78 lying southeast of Royce Area 148 was ceded by the 

United Nation under t h e  t r e a t y  of August 24, 1816 (7 S ta t .  146). Royce 

Area 187 ly ing  immediately nor th  of Area 148-A was ceded t o  t h e  United 

S t a t e s  by the United Nation8 by the t r e a t y  of September 26, 1833 (7 S t a t .  431). 

The defendantt a expert  w i t n e m ,  anthr&ologf e t  Dmid A. Baerries, 

has  conceded t h a t  control  of the  United Nations wer Area 148-A was complete 

and exlcus ive  from approximately 1730 on and fu r the r  s t a t e d  t h e r e  might 

be a leeway of approximately LO years  i n  t h e  establishment of such use 

and occupancy. (Tr. pp. 89-92. Def. Ex. L5, p. 116) 

After  considering a l l  the evidence introduced by both p e t i t i o n e r  and 

defendant, this Commission i s  of t h e  opinion t h a t  from a time p r i o r  t o  t h e  
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United S ta tes '  acquis i t ion  of Area 148, &ich included July 4, 1776, 

u n t i l  ceded by the Treaty of July 29, 1823, the  United Nations exclusively 

used, occupied and had Indian t i t l e  t o  the  t r a c t  of land described here in  

as Area 148-A. In view of t h i s  opicion as  t o  Indian t i t l e  as  t o  Area 

148-A no opinion is given as  t o  pe t i t ioae r s '  claim of recognized t i t l e  a s  

t o  the  land described as  Area 148-A. 

Ar t i c les  I11 and IV of the Treaty OF July 29, 1829, provided fo r  

g ran t s  of 16,640 acres t o  ce r t a in  individuals. These g ran t s  l a y  within 

the  boundaries of Royce Areas I47 and 148. Defsndant a l l eges  t h a t  t h e  

s a i d  16,640 acres were a v a l i d  reservat ion under t h e  t r e a t y  and therefore  

t h i s  acreage should be deducted i n  t o t a l i n g  t h e  acreage ceded t o  the United 

S t a t e s  by t h e  United Nations et el. , under the  Treaty of Ju ly  29, 1829. 

P e t i t i o n e r s  a l l e g e  thatr&e Treaty of July 29, 1829, provided f o r  grants  t o  

13 named individuals  to ta l ing  9,600 acres (Pet. Finding 45). P e t i t i o n e r s  

do not  spec i fy  t h e  a r t i c l e  or a r t i c l e s  of the  t r e a t y  under which t h e  

g ran t s  were made. The Cammission is of t h e  opinion t h a t  t h e  f igure  as 

offered by the defendant is a correct  me. 

P e t i t i o n e r s  fur ther  al lege t h a t  the grants  t o  h d i v i d u a l s  under t h e  

1829 Treaty were made i n  order t o  iaduce them and persons over whom they 

had i n f  h e n c e  t o  subscribe t h e i r  marks t o  the  t r e a t y  (Pet. Finding 48) 

and the re fo re  were not made for  the  benef i t  of t h e  United Nations e t  al., 

but  t o  i t s  detr iment and tha t  sa id  granta should be charged t o  t h e  United 

S t a t e s  f o r  wfiose benefi t  they were allegedly made, The Conrmisuion can f i n d  

no proof t h a t  s a i d  grants  were made t o  the sa id  individual8 in  order t o  

induce t h e  individuals  and persons w e r  whw they al legedly had influence 
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t o  so subscribe the i r  marks t o  the Treaty of 1829, nor can the Commission 

find any proof of fraud in  regard t o  the said  grants t o  the  individuals.  

A l l  persons for whom the United Nations e t  al., Indians saw f i t  t o  reserve 

t r a c t s  of lad frm cession contained in  the Treaty of July 29, 1829, were 

t r i b a l  members. ( b e z t y  of July 29, 1829, 7 Stat .  320, Art ic les  2, 3 and 4) .  

It has been held by t h i s  Conmission and upheld by the Court of Claims 

tha t  such grants t o  i d i v i d u a l  Indians were t r i b a l  matters and such 

grants therefore have bee3 upheld by &is Commission and by the Court of 

Claims. Prair ie  Band, et  a l . ,  v, J3nitcC States ,  125 C, C l s .  6 0 ,  66 (1953), 

affirming 2 Ind. C l .  Comm. 207 ; Saginaw Chippewa Indian Tribe v. United 

States ,  2 Ind. C1. Connn. 404,  413 (Fdg. 13 (3)); Otoe and Missouri Tribe 

v. United States,  2 Ind, C1. Connn. 335, 358-359, aff 'd  i n  pa r t ,  rev 'd  i n  

par t ,  131 C. C l s .  593 (1955), C e r t .  Den., U.S. 848 (1955); Ci t izen Bend 

of Potawatomi Indians e t  a l e ,  v. UnLted States ,  6 Ind. CP. Comm. 414, 425-426 

(Fdg, No. 11) ; Red Lake and Pembine Bands, e t  al., v, United S ta tes ,  6 Znd. 

C l .  C m .  247, 334-335. Therefore there i s  no reason wby the  reserva t ion  

of 166640 acres should not be hbld t o  be val id ,  which acreage was  reserved 

under Articlea':2 and 4 of the 1829 Treaty, 

N - THE VALIDITY OF PETITZONEaSf CUnS OF TITIE TO LEAD LANDS 
LYING WITiiIN IZVfCS AREA 147 

The Treaty of August 24, 1816, (7 Stat. 146) between the  United S ta tes  

and the  Chiefs and war=iore of the  Unl'tad Tri5as of the Ottawas, Chippewas, 

and Potawatomies prwidpd tha t  the  k i t e d  States relinquish te the Ottawas, 

Chippewas and Potawlttmhies a l l  uf Royce Arne 147 and t h a t  pa r t  of Royce 

&ea 148 lying west of the Fox River. Said relinquishment contained the 

fallowing language: 
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. . . except th ree  leagues square a t  the  mouth of t h e  
Ouisconsing r i v e r ,  including both banks, and such other t r a c t s ,  
on or near t o  the  Ouisconsing and Mississippi r i v e r s  as the  
president of the  United Sta tes  may think proper t o  reserve:  
Provided, That such other t r a c t s  s h a l l  not i n  t h e  whole exceed 
the  quantity t h a t  would be conteined i n  f ive  leagues square. 

Pet i t ioners  s t z t e  thet tie reservetior.  of 5 Leagues square i n  the  1816 

Treaty gave the  3 e s i d e c t  a r i g h t  ", r e s e n e  a mzximm of 144,000 acres  

ouC of the  area re l inqu i s l~ed  t o  tke IJzited Nations mder  A r t i c l e  2 of t h e  

1816 Treaty; t h a t  t h i s  z-esenvaEior? i-n order t o  be efpect ive  had t o  be 

exercised; t h a t  it was exercised o d y  with respec2 t o  the  townsite of Galena, 

sa id  townsite consist ing of 640 acres. Petitioners therefore  state t h a t  

as  of July 29, 1829, the  United Nations e t  al., s t i l l  held a l l  t h e  area 

then ceded except fo r  t h e  640 acras reserved fo r  the  townsite. 

Pe t i t ioners  a l s o  take aa a l t e rna t ive  post t ion  t o  the  one s t e t e d  i n  t h e  

preceding paragraph a l l e g i r s  that as  of July 29, 1829, the Uaited Nations 

et  al., Indiacs s t i l l  he ld  the  same area  subject  t o  a- unexercised r i g h t  

of t h e  Government t o  acquire i n  additfon t o  the  sec t ion reserved fox: i ts  

townsite a fu r the r  143,360 acres taken fpm t h e  area a s  a whole. (Pet. 

Brief  p. 6) 

The defendant corrteads t h a t  Ar t i c le  2 of the  Treaty of 1816 provided 

t h a t  lands t o  the extent  of 144,000 acres were excepted from the z e l i n -  

quishment i n  the Treaty of 1816 and weze  retained by the  United Sta tes .  

Defendant f u r t h e r  s t a t e s  t h t  tke  re ta ined 144,000 acres were lead  lands 

and were within Royce Area 147 a;~d that sa id  r i g h t  t o  reserve s a i d  lead 

lands was not  terminated by lapse of time nor f a i l u r e  t o  select them 

before t h e  Treaty of July 29, 1829. I n  support of t h e i r  p o s i t i o n  Defendant 

submits t h e  following argument and evidbnce: 
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The report  of the Treaty Commission for  the Treaty of August 24,  1816 

s t a t e s  i n  pa r t ,  

Within the  boundary which we were d i rec ted  t o  recede 
are contained those Immensely valuable Lead lands 
which for some time past had a t t r a c t e d  and occupied 
much public a t t e n t i o n ;  * * 9; knowing the  universa l  
clamour Chat would have been exci ted  by the e n t i r e  
relinquishment of those objects ;  and not beiag c e r t a i n  
tha t  it was contemplated o r  intended by our i n s t r u c t i o n s ,  
we thought it advisable t o  endeavor t o  introduce i n t o  
the  Treaty a s t i p u l a t i o n  whicfi would authorize t h e  
Presiderrt t o  make such r e s e r v a t i o r s  as would include 
a l l  those mines, and we forfur-ately succeeded i n  it. 

Correspondence from Lt. Martin Thomas on September 30, 1827, who a t  

t h a t  time was  t h e  Agent of the  President  f o r  t h e  se lec t ion  of t h e  United 

S ta tes  lead reserves and Superintendent of t h e  Upper Miss iss ippi  Valley 

Lead Mines, directed t o  h i s  superior  o f f i c e r ,  Lt.  Col. George Bomford, a t  

Washington, D. C., c l ea r ly  ind ice t s s  i t  wes  Lt. Thomas' opinion t h a t  the  

United S t a t e s  had re ta ined 144,000 acres of lead l m d  wi th in  Royce Area 

147 and t h a t  t h e  U . S .  Gwernment locet ion of t h e  reservat ions  i n  detached 

parcels  was at the  d i s c r e t i o s  of t h e  Gwermoent . (Def . Ex. 275, p . 523) 

This opinion of Lt. Thomas is  substant ie ted  by a l a t t e r  from Lt. Col. 

Bomford dated May 18, 1829, which de te  was j u s t  2 months p r i o r  t o  t h e  

t r e a t y  of cession on July  29, 1829. mls letter was d i rec ted  t o  Captain 

T. C. Legate, the newly appointed superintendent of t3e Fever (Galena o r  

Bean) River lead mines wi th in  Area 147. 

It should be pointed oct  that at the time of ea id  letter Lt. Col. 

Bomford he ld  the  t i t l e  of Supervisor of the  Lead Mines of t h e  Upper 

Miss iss ippi  Valley. 

This letter s t a ted  t h a t  by the  Treaty of 1816 a r i g h t  t o  a p o r t i o n  



11 Ind. C1. C m .  693 

of the  lands described was r e t a i l e d  by the  United S ta tes .  The Letter  

then colt inued with the following language: 

. . . a por t ion  of the  described Lazlds was re t a ined  
by the  U.S. - riarnely , three leegues s q u e e  a t  the  
mout! of the  Ckiscmsiz ,  z d  f i v e  Leagu~e square ic 
such otber t zac te  a s  the Presidezt  might t2il.k 
pro?er t o  reseme. f i e  H o c a t i o ~  a d  bouriding of the  
resezvat ion  of the  three  leagues square f i r s t  mentioned 
was deteznci~ed upm =d s e t t l e d  a t  t h e  L i m e  of the  making 
of the  t r e a t y ,  (of 1816) ; bct a s  t o  t h e  loca t ion  of t h e  
other  reservet ion ,  of f i v e  Lespes s q u r e ,  &at  quest ion 
was Left open by the  t r ee ty  t o  be s e t t l e d  i n  the  f u t u r e  
by t h e  President of t he  G . S . ;  arrd t h e  chief  objec t  of a l l  
t5e preseat  measures is ,  to exable the Government N> 
detezzine what pazticuPar t r a c t s  or  sec t ions  of Land it 
w i l l  be most t o  the advantage of the  Govermect t o  take  
possession of under t he  rig>? re ta ined  (by the  1816 t r e a t y ) .  
The s e l e s t i o l  is l e f t  withcat  i m t r u e t i o z  as t o  time o r  
s i t u a t i o n  within those limits, and m y  be taken, e i t h e r  
i n  me body or  i n  as maw detachments or parcels ,  as was 
thought proper. 

Up t o  and indud-  the d&e of K:is opinion EO por t ioa  of t h e  5 

leagues square r e t a i aed  i n  tfie Treaty of 181;6 has been re ta ined  i n  f e e  by 

the  United S t a t e s  o l i e r  the  tansite of Galena, r e f e r r e d  t o  above, 

which r e s e r v a t i o n  fm s a i d  townsite coztains 1 sec t ion  or 640 acres. 

Defendant fur'Lher states t h a t  i n  the Treaty of August 18, 1825, 

(7 S t a t .  272), i x  -&ich the  p a r t i e s  were the Zzited S ta tes  and t h e  United 

Natiosls e t  al., togetker  wiC1 ot'sler Ladian t r i b e s ,  s a i d  Indians i n  

A r t i c l e  10 of the Treaty c d h e d  their lack 05 interest i n  the r e t e n t i o n  

contained i n  tile t r ea ty  of 1816. Said ArticLe LO prwided  t h a t :  

It being, howwe=, well andeiistood that tSc reser- 
vations at Fever River, at t ~ e  Ouiecons i~ ,  and 
St.  Pe te r s ,  and the ancient nettlements a t  P r a i r i e  
Des ChSens and Green Bay, aad the land property 
t h e r e t o  belonging, and the reservat ions  made upon 
the Mississippi ,  f o r  the  use of the Salf-breeds, i n  
the t r e a t y  concluded with t h e  Sacs and Foxes, 
August 24, 1824, are not claimed by e f t h e r  of s a i d  t r i b e s .  
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The reservation not t o  exceed 5 Leagues square provided for  i n  the 

Treaty of 1816 was more t h n  suf f ic ien t  t o  cover a l l  lead lands known i n  

1829 or since discovered within Royce Area 147. Pet i t ioners  through the i r  

witness Charles A. Behre, J r . ,  tes tFf ied tha t  the t o t a l  lead bearing lands 

wit!!Ln Royce Area 3-47 which have produced lead would not exceed 40 t o  50 

thousand acres (Tr. pp. 488-489; Def. Findings 15 t o  19) or approximately 

113 of the area provided for  i n  the  reservation of 5 leagues square i n  

Article 2 of the Treaty of 1816. 

The defendant through evidence coritained i n  its Exhibit 275 showed 

tha t  as of August 1, 1827, estimates made by L t .  M. Thomas, the duly 

appointed and acting agent of the Res ident  of the United States ,  declared 

tha t  the  t o t a l  mining permits issued for the 320 acre leases granted t o  

miners amounted i n  1827 t o  about 23 ,GO0 acres. Further, defend an^' s 

exhibit  216 showed tha t  as of July 29, 1829, there had been issued by the 

President or h i s  agents a t o t a l  of only 53 bonded and 320 approved lead 

mining and smelter leases within the eatire Upper Mississippi Valley Lead 

Region, which region included a l l  of Royce Area 147 and other l=ds also. 

It is the opinion of the Canmission e f t e r  considering the  pertirrent 

evidence, that it was the inteat ion of the defendant t o  reserve unto i t s e l f  

a l l  the  lesd lands contained i n  Reycs Aree 147; arid tha t  s a id  lead lands 

were effect ively reserved by the Treaty of I816 herelnbafore refezred to .  

The Commission further finds the t  the oFJ ject or' t 5 - e  r esemat fon  was  t o  

enable the Gwerrment t o  determine what par t icular  t r a c t s  it wished t o  

take possession of under the r i gh t  r e t a k ~ e d  by the 1816 t r ea ty ,  and 

fur ther  t ha t  sa id  reservation i n  the t reaty  was l e f t  without ins t ruc t ion  
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as t o  time or location and tha t  said t r a c t  or t r ac t s  could be taken i n  as  

many parcels as the defendant should think proper. The Commission fur ther  

finds tha t  the defendant exercised t h i s  r igh t  with a reservat ion of 640 

acres a t  the townsite of Galena and that  the defendant fur ther  pa r t i a l l y  

exercised t h i s  r i g h t  by issuing 63,320 mining Leases by July 29, 1829. 

As s ta ted  above, these leases irrcluded lands within the e n t i r e  upper 

Mississippi Valley lead region, which region included a11 of Royce Area 

147 and other lands also. (Def. Ex. 217) This Conmission f ina l ly  f inds 

on t h i s  point tha t  the defendant did not exercise i t s  r i g h t  of reservation 

as t o  the complete 144,000 acres retained i n  the t reaty  of 1816, but t h a t  

t h i s  r i gh t  was not l o s t  by reason of the fac t  tha t  no fur ther  spec i f ic  

reservations were or have been made. 

V - THE ACREAGE OF TI- TRACTS REFEXRED TO: THE VALUE OF SAID 
ACREAGE AS Oi? SJLY 29, 1829, ANI) THE CONSIDERATION PAID 

THEREFOR 

The net  acreage of Royce Areas 147 and 148 t o  be evaluated as of 

July 29, 1829, is shown in  Finding of Fact No. 29 herein and is as follows: 

Royce Area 147 1,381,786 A c r e s  
Royce Area 148 2,147,163 Acres 

Total 3,528,949 Acres 
i 

I n  arr iving at the t o t a l  net acreage the following matters were considered 

and determined: The t o t z l  acreage of the two t r a c t s  was found t o  be 

3,689,589 acres (Def. Ex. 185, p. 9). This f igure is exclusive of 

the 3 league square reservation (51,840 acres), th.e location of said  

reserve being f-d by the t reaty  of 1816 a t  the mouth of the Wisconsin 

River. From t h i s  t o t a l  acreage of 3,689,589 is deducted the reservat ion 
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of 144,OCO acres rezained by the  United S t a t e s  cnder A r t i c l e  I1 of 

t h e  1816 t rea ty  and the  reservat ion contained i n  A r t i c l e s  111 and I V  of the  

:reaty of July 29, I829 which reservat ion s e t  eside 16,640 acres  t o  c e r t a i n  

individuals .  

It appears t h z t  defendant 's Finding No. 16 contains an error i n  t h a t  i t  

sSows a t o t a l  of 1,647,949 net  acres of land i n  Arez 148-B; but we a r e  of 

the  opiaion tha t  page 9 ,  Def. Ex. 185 contains the  cor rec t  f i g u r e  of 

1,647 ,390 ne t  acres. 

This net  f igure  of 1,647,390 acres  added t o  the f i g u r e  of 499,773 

ne t  acres contained i n  Area 148-A w i l l  r e s u l t  i-;r t he  cor rec t  f i g u r e  of 

2,147,163 net  acres contained i n  Royce Area 148. nis a p i n b n  i s  

supported by t5e incorrect  addi t ion  shown i n  Defendant's Finding 16 

wherein tSe t a b l e  shown i n  s z i d  firiding coata ins  the  following f igures :  

=acts  
Area 147 

Acres - 
1,381,786 

Area 148-A (port ion of Area 148 e a s t  of Fox River) 499,773 
Area 148-3 (por t ioc  of Area 148 west  of Fox River) 1,647,949 

Total  ne t  acreage of 1829 cessions . . . . 3,528,949 

Z:e t a k l e  shows tire c o n e c t  to t21  ne t  acreage of the  1829 cess ion b u t  

obviously the  addit ion is  incorrect ;  however, i f  tSe correct n e t  acreage 

of 1,647,390 had bee2 used f o r  Area 148-B i n  s a i d  t a b l e  t3e answer of 

3,528,949 would have iegi t imate ly . resul ted .  

Bzsed upox el1 the e ~ l d e n c e  of record, as well  2s an examination of 

p5ztinerrt d o c m x t s ,  the  Commission hes eatered Oezailed f indixgs  of f a c t  
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concerning the various fectors  considered i n  =riving a t  an ultimate 

determination of value of the subject area. As detailed in  those 

findings of f ac t ,  the ~onunission has found t h s t  Royce Area 147 and 

148 were located primarily i n  northern I l l i n o i s  wZth a por t lo~l  located 

i n  the extreme southwestern par t  of Wisconsin, with the Mississippi 

River forming the western bouadary of Royce Area 147, and the eastern 

boundary of Royce Area 148, being located zdjacent or near t o  Lake 

Michigan. Royce Area 148 is  roughly i r r  the skape of -a parallelogram 

lying wholly within the northern portion of the State of I l l i n o i s .  

Royce Area 147 is a s f t i p  of Land approximately 25 t o  35 m i l e s  wide 

eas t  t o  west and approximately 103 m i l e s  i n  length, from south t o  north. 

It lies i n  the extreme corners of northwestern I l l i ~ o i s  and south- 

western Wisconsia with the Mississippi River being i ts western boun- 

d ~ .  

As  of July 29, 1829 Royce Areas 147 and 148 were largely unset t led 

and unchartered tk~ough there were a few populated places i n  or near 

the subject  areas such as the settlements of Green Bay and P ra i r i e  de 

Chien i n  Wisconsin and Galena i n  I l l i no i s .  Gdeea was the center of 

lead mining in  the upper Mississippi Valley (Def. Ex. 185, p. 3).  

There was a l so  a system of Forts lying wi&in or near t o  the subject  

areas (Pet. Ex. 6 9 2 ,  Finding of Fact 57). These fozts afforded 

protection f o r  the s e t t l e r s  and provided a linrited rrarket for  the 

settlers' produce (Abstract of Army contracts, 1829, Iiouse Doc. 86, 

2 l s t  Cong. 1st Session, pp. 6-9). There was ao doubt zs of July 29, 1829, 
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t h a t  population i n  the  midwest was rap id ly  increasing and t h a t  pop- 

u l a t i o n  was moving westward; fo r  example, the  poprrlation of I l l i n o i s  

f o r  the  period from 1810 t o  1820 nearly t r i p l e d  (Pet.  Ex. L-99). The 

majori ty of the migration i n t o  I l l i n o i s  s e t t l e d  f i r s t  i n  southern 

I l l i n o i s  and then gradually moved northward i n t o  the  nor thern  p a r t  of 

the  State.  (Boggess, 1908 Settlement i n  I l l i n o i s ,  pp. 124- 27). Foreign 

M i g r a t i o n  i n t o  the  United S t a t e s  was cont r ibut ing  t o  t h e  se t t lement  

of t h e  west. (Pet. Ex. L-97 and 6 1 2 7 ,  p. 47) 

The majority of the  subjec t  area was p r e i r i e  land, p a r t i c u l a r l y  

i n  Royce Area 148. However, i n  both Royce Areas 147 and 148 some 

of t h e  p r a i r i e  lands were in terspersed  with fo res t s .  Some sec t ions  

were wholly timbered, some p a r t i a l l y  timbered, and some sec t ions  were 

p r a i r i e  land t h a t  w e r e  c lose  t o  timber (Pet,  Ex. L127 ,  pp. 9-10, p l a t e s  

% 4 and 5; Pet. Ex. 6 1 3  and 6 1 7 ;  Def. Ex. 185, pp. 11 and 12, and 

t a b l e  1-A, p. U) 

The land in  t h e  subjec t  areas was f l a t  t o  gent ly  r o l l i n g ;  the 

acreage i n  I l l i n o i s  which w a s  too s t e e p  f o r  s a f e  t i l l a g e  was less 

than 5%. However, there  was some rough and h i l l y  corntry nezr 

the Miss iss ippi  r ive r .  This acreage lies w i t s i n  Royce Area 147, p r i -  

mari ly i n  J o  Daviess and Carrol  Counties i n  I l l i n o i s .  (E. M. Pogge, 

The P r a i r i e  R w i n c e  of I l l i n o i s ,  Vol. XIX, maps a t  pp. 37 6r 38) 

A por t ion  of the  acreage i n  Wisconsin i n  Royce Area 147 was l ike& 

wise broken and h i l l y ,  pa r t i cu la r ly  t h a t  land n e u  the  Miss iss ippi  River .  
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An estimate of 50% broken and h i l l y ,  for t 5 i s  Wisconsin zcreage i n  Royce 

Area 147 would seem to be a f a i r  estimate. (Pet. Ex. L-127, p. 8) 

There was a small portion of the acreage i n  t h i s  area that  could 

be cal led wet Land. The best evidence preser.Zed concsrning t h i s  wet 

land acreage i s  indicated by the Swamp Land Act of '850, 9 Stat .  1850. 

While t h i s  Act is,  of course, some 21 years subsequent t o  the t rea ty  of 

July 29, 1829, it shows tha t  as of 1850 a t o t a l  of 173,850 acres of 

swamp land within Royce Areas 147 and 148 were pzteated t o  the State  of 

I l l i n o i s .  (Both pez. and defendant hzve quotedeke Act as evidence of 

swamp land i n  I l l ino is . )  The acreage of swanp lands within Royce Area 

147 i n  Wisconsin is not given, nor is there =y disclosure of record 

of how many acres of swamp larid, i f  any, &ere were within Royce Areas 

147 and 148 which had been previously disposed of unser the pxblic land 

laws pr ior  t o  the Swamp Act of 1850. I n  q i t e  of t5e fac: t ha t  the  

swamp lands would have t o  be drained i n  order t o  be t i l l e d ,  tbe area  was 

not a t o t a l  l o s s  since during tke dry seasons said L a a d  could be used 

fo r  pasturing (M, B. Boggess, Swamp Land Act and WeZ Land Uti l izat ion i n  

I l l i n o i s  1850- 1890, Pet. Ex. L-8). 

There was  abundant power for grist m i l l s  aad o s e r  s r d 1  w a t e r  

power s i t e s  i n  the subject areas (B. E. Schockel, Sett leaent and Develop- 

ment of the Lead and Zinc Mining RegLoz, wit11 Special Espha i s  on Jo 

Daviess C o u n t y ,  4 Miss. Valley History Review, p. 184, Pet. Ex. L-6 

and L-7, p. 5). 
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The climate of the subject  area  was very conducive t o  d i v e r s i f i e d  

farming and the ra i s ing  of livestock. Moreover, the re  was abundant 

r a i n f a l l  t o  produce, i n  addit ion t o  the  s t a p l e  crops, lush growths 

of pasture and meadow grass  (Pet. Ex. L-3, 6 7 9  and L-80). However, 

the areas would have been d i f f i c u l t  t o  farm, p a r t i c u l a r l y  the  f i r s t  

breaking of sod shce proper implements f o r  plowing such areas had 

not been invented a s  of July 29, 1829 (Fdg. of Fact  54). 

The years jus t  pr ior  t o  the  Treaty of Jrrly 29, 1829 were some- 

what uneven i n  economic outlook. The yearsof  1827 and 1828 showed 

moderate prosperity with some recess ion t h a t  led  t o  many business 

f a i l u r e s  during the  f i r s t  ha l f  of 1829, however, during t h e  latter 

h a l f  of 1829 there  was a b u s i ~ e s s  r e v i v a l  i n  t h e  United S t a t e s  (Thorpe, 

Willard Long, 1926 Business Arnals, National Bureau of Econornic 

Research, Inc. pp. 119, 120). mis favorable economic p i c t u r e  l e d  

t o  an increased a c t i v i t y  in the  purchase of publ ic  lands; the in- 

come from publ ic  land sales being t5e second most important source 

of revenue t o  the  United Sta tes  Government, (U. S. Dept. of Cormnerce, 

Historical S t a t i s t i c s  of the  United S ta tes ,  1789- 1945 series pp, 

98, 297). 

h e  of fhe greates t  problems of t h e  western settlers, both before  

aad immediately dter 1829, was t o  f i n d  markets f o r  t3eir produce. 

I n  L829 t h e  productivity of the  subject  peas was  l imi ted  due to t h e  

almost exclusive use of manual labor, some crude equipment and the 
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problem of hauling g r a i n  t o  dependable r i v e r  oucle ts  and m i l l s .  These 

fac to r s  tended t o  keep the  land uses largely  on a b a s i s  of s e l f  

sufficiency.  (Stuar t  Charles L . ,  1957, Land Opportunities f o r  and 

L i m i t s  on Pioneer Farming i n  C e n ~ r a l  =d Nortkerx IL i ixo i s  i n  t h e  

1820's and l83Ofs, Dept. of Agr. Economics, Univ. of I l l i x o i s ,  Def. Ex,  

185, p. 30) Another f a c t o r  bearing on cmmodity cos t s  was the  quest ion 

of the  cos t  of labor. On the  whole it would seem t h a t  i n  r e l a t i o n  t o  

the  cos t s  of cosmodities, Labor cos t s  w e r e  moderaze (Pet .  Ex. L-127, 

p. 37). 

The cos t  of t r anspor ta t ion  ia ge t t ing  t h e  settlers' produce t o  

market was s t i l l  another problern facing the  settlers i n  I l l i n o i s  as 

of 1829 (Boggess, Arthur Clinton, 1908, Settlement i n  I l l i n o i s  1778- 

1830, Chicago H i s t o r i c a l  Society, Chicago, Ill., p. 163-F). 

There was some market fo r  produce i n  Royce Areas 147 and 148 

due t o  t h e  number of miners i n  ar near GaEeza ia Royce Area 147 

(Pet. Ex. G87) .  

The steamboats tbat p l i ed  the  Mississippi  arrd i Z s  t r i b u t a r i e s  

offered another mzrket for meat and other products. However, t h i s  

was c e r t a i n l y  a l imited market (Louis C. Huzzter, Steamboats on the 

Western Rivers,  p. 45). . Another ex i s t ing  market r e s u k e d  from t h e  

needs of t h e  nearby army posts  meztimed i n  Finclizg 56 h e r e i x  (Pet. 

Ex. L-92), however, &e market for the  s e t t l e r s ;  produce, p a r t i c u l s r l y  

crops, was l imi ted  and t ranspor ta t ioa  witkin t5e area posed a se r ious  

problem as wel l  as the  cos t  of transportation t o  the  l a r g e r  cen te r s  of 
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~opu la t ioz i ,  paz t i cuLa ly  along the C - t l a ~ c i c  se~Loa-d being d i s t a n t  

and cos t ly  20 reach. There were, of co-sse ,  as of 1829 many plans  t o  

ease t h i s  b-sdex of t s a n s p c t a t i o n ,  s x h  a s  by t5e  use of canals  and 

improved roadways, but improved trazlspoztetion was not then i n  exis -  

t e x e .  I n  regard t o  the methods of t r a x p o r t a t i m  it should be s t a t e d  

t 5 a t  t h e  f a c t s  &OW t h a t  sou:Serz I l l i ~ o i s  had a road system by 1829, 

but OZ-ly Izdiasrs crossed the  subject  area (Def. Exs. 23, pp. 118- 127, 

153- 164) wit? t?:e exceptiox of o2e - road f r m  Galena t o  Peor ia  v i a  

Ogles Fezry zeross tke Rock River. 3 i s  f e r r y  was located a t  a po in t  

z ? e z  d?at  is k a m  as t he  t a m  of Dixo2, Illimis; s a i d  town being 

located m fie ==reme western bomdarry of Royce Area 148. 

While it w s  t r u e  t h a t  the  tbpograp5y of t h e  sub jec t  areas would l ead  

t o  what pzmed t o  be r e l a t i v e l y  eesy road coxstrclction (PI. Ex. L-127), a s  of 

1829 the re  were no bridges crossing ttre va r iozs  r i v e r s  and creeks  w i t h i n  

t5e subjec t  area. The grea t  majority of r o a t e s  =d trails l e d  t o  Galena 
I 

i n  t h e  lead area  but even t o  t h i s  lead uea  t h e  most important approach 

was t 3 e  Mississippi  River (Def. Ex. 185, p. 142). Addit ional  t r a n s p o r t a t i o n  

f o r  t h e  region was anticipated f o r  t3e fz;^,ure but as of 1829 it was no t  

y e t  a r e a l i t y .  (Def. Ex. 185, pp. 37-44, 101-108; Pet.  Ex. 6 2 1 7 ,  L-37, 

L-39, L-43 and L-44) 

An example of su& proposed transportaticm f a c i l i t i e s  was t h e  I l l i n o i s  

River-Lake Mickigan canal. I n  1822 titre S ta te  of I l l i n o i s  was author ized  t o  

c o n s t r ~ c t  t3e canal but due t o  numeras delays, mostly f i n a n c i a l ,  the cana l  

was not  completed u n t i l  1848. Tfie locat ion of s a i d  canal  was some 15 t o  20 

m i l e s  south of the  southern boundaries of t5e subjec t  a reas .  (Pet.  Ex. 

L-127 pp. 17 and 18; Def. Ex. 185, p. 37) 
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As of 1829 the re  were no concre te  r a i l r o a d  p r o j e c t s  f o r  t h e  s u b j e c t  

a r eas  wi th in  the foreseeable  fu tu re .  

I n  1829 the re  were some nav iga t iona l  problems wi th in  and ad jacen t  

t o  Royce Areas 147 and 148, such a s  i c e  i n  t he  win ter ,  water l e v e l  

f l u c t u a t i o n s  due t o  changing seasons, n a t u r a l  obs t ruc t ions  such a s  logs 

and sand bars  on the Rock, Fox, Mis s i s s ipp i  and o the r  s t reams w i t h i n  t h e  

a r e a  (Def. Ex. 185, p. 38). However, the  sub jec t  a rea  d id  on t h e  whole 

enjoy favorable  f a c i l i t i e s  f o r  water  t r a n s p o r t a t i o n  t o  provide r e l a t i v e l y  

easy  access  t o  and from the  sub jec t  a reas .  (Pet .  EX. 127, pp. 13-18) 

Also, s a i d  streams provided water power f o r  va r ious  m i l l  sites (FinBing 55). 

I n  t h i s  regard two o ther  f a c t o r s  should be noted: f i r s t ,  90% of  t h e  

s u b j e c t  a r e a  was wi th in  25 miles  of waterways e x i s t i n g  o r  au thor ized;  

and secondly, i n  add i t i on  t o  t he  r i v e r  t r a n s p o r t a t i o n  noted above t h e r e  

w a s  acces s  t o  t h e  Great Lake-Erie Canal system through t h e  extreme east- 

e r n  p o r t i o n  of Royce Area 148 and through r i v e r  portages.  

A prudent ,  prospect ive purchaser o f  1829, i n  cons ider ing  t r anspor -  

t a t i o n  f a c t o r s  would have r e a l i z e d  t h a t  t h e r e  was woeful l ack  o f  roads  

i n  t h e  s u b j e c t  a reas  and t h a t  it would be some time before  a n  adequate  

road  system could be b u i l t  and maintained t o  hau l  goods t o  market o r  even  

t o  provide good t r anspor t a t ion  between the  farms and markets y e t  t o  be 

found. He would have r ea l i zed  t h a t  roads,  cana ls ,  and r a i l r o a d s  would 

be b u i l t  t o  s e rve  the  a r eas  but t h a t  i t  would be a long time be fo re  t h e y  

would be ope ra t iona l ,  p a r t i c u l a r l y  t h e  r a i l r o a d s .  He would have r e a l i z e d  

t h a t  t h e  r i v e r  and lake systems t o  t h e  a r e a  were good i n  s p i t e  o f  some 

d i f f i c u l t i e s  mostly due t o  seasonal  changes. I n  regard t o  t h e s e  wa te r  
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systems he would Lave recognized tc,em a s  p s s i t i v e  f a c t o r  i n  adding 

to t h e  va lue  of t h e  land wi tk in  Rayce Areas 147 znd 148 as of 1829. 

The p r i ce  charged f o r  money a s  of 1829 ws-ld Lave been another  

important f ac to r  bezr ing 22 t 5e  val:e af Rcyce Aress 147 axd I48  and 

would c e r t a i n l y  t a v e  a b e a r i r g  on t 5 e  cas? p r i c e  a prxdent ,  p rospec t ive  

- 
purchaser would Lave paid f o r  land ly ixg  w i t h i n  t ke  sxb jee t  a r ea s .  

I n t e r e s t  r a t e s  i n  I l l i n o i s  and Wisconsiri rsnged from 101 to 352 i n  t5e 

1820's (Pease 'IZreodore Calvin, 1916, ' 5e  F r m t i e r  S t a t e ,  p. 182; Buck, 

1912, Pioneer L e t t e r s  of Gersjom Flzgg p. 42; Def. Ex. 185, pp. 49-50) 

S ince  we are he re  coxcerned wit? t k e  v e h e  of lazqds a s  of 

1829, i t  seems i n  s r d e r . t s  o ~ t l i n e  b r i e f l y  :be pol icy t h e  defendant  

pursued i n  its sale of i ts  ptsblic lands during t5e e a r l y  19 th  c e n t c r y ,  

p a r t i c u l a r l y  ir regard  t o  Royce Areas 147 m d  148. 

.. rjnder t5e A c t  of May 10, 1800, ( 2  S t a t .  73) t5e Cnited S t a t e s  

Congress set &e minim.m p r i c e  of p c b l i c  land at $2.00 p e r  acre. n e s e  

land sales were cox&qted  ore a c r e d i t  bas i s .  5 e  c r e d i t  sales under  

t h i s  act rescll ted i n  a sit-atiorr &ere in  most settlers o b l i g a t e d  thep- 

s e l v e s  t o  pay f o r  t o o  msc5 land as cumpsred t o  t?e r e so -xces  t5ey l a d .  

Consequently, marry of t5e settlers were miable t o  make "2e payments 
.. 

c a l l e d  f o r  by &eir c o z t r a c t s  and t3e re fo re  ncc'2 l a d  vas r e t - z n e d  t o  

governmen: possession t5rcm& t'rre defaz lz  i n  paymez:s (American S t a t e  

Papers ,  Val. 5, Doc. 638, p. 528). 3 co r r ec t  C2is ~ iF : a t i oz  tEe  

Untted S t a t e s  Congress passed t k e  a c t  s f  Apr i l  24, 1820, abo l i s5 ing  

c r e d i t  sales a d  f i x i n g  a mi . r r im-a  p r i c e  of $1.25 per acre f a r  Ln i t ed  

S t a t e s  p u b l i c  lands i n c l 3 d i ~ g  t 5 e  sub jec t  l m d s  (Def. Ex. 185, p. 6 0 ) .  
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It i s  the  public land sold under the  ac: of Apri l  24, 1820 t h a t  has 

been extremely helpful  i n  aiding t h e  Commission i n  i t s  decis ion i n  

determining the value of the subject  lands. I n  reference  t o  these  

public land s a l e s  Findings of Fact have been made by the  Commission on 

the s a l e  of lands near the subject  areas and a t  periods of time near t o  

or  during the  year of the  cession da te  of Ju ly  29, 2829. I n  addi t ion  

t o  the  s a l e s  refer red  t o  above, the  Commission has made f indings  i n  

regard t o  t h e  amol~nt of acreage f o r  s a l e  i n  or  near t h e  subject  areas  

a s  of 1829 and during periods of time near the re to ;  the  length of time 

sa id  lands had been on the  market and f i n a l l y  the  type of land t h a t  was 

sold and t h e  p r i c e  the defendant received f o r  s a i d  land. 

The mat ters  refer red  t o  i n  the  paragraph next above have been 

covered i n  d e t a i l  i n  Commission's Findings of Fact  Nos. 60 through 67. 

However, f o r  purposes of condensation and f u r t h e r  documentation s a i d  

f indings are n w  summarized with t h e  p a r t i c u l a r  purpose i n  mind as t o  

what a prudent prospective purchaser a s  of Ju ly  29, 1829, would have 

considered be£ ore buying land i n  t h e  subject  areas. 

Such a purchaser would have f i r s t  r e a l i z e d  t h i s  outstanding f a c t ,  

t h a t  f o r  y e a r s  the  ava i l ab i l i ty  of public land i n  I l l i n o i s  had been 

exceeding demand therefor a t  the  Gwernment es tabl ished minimum p r i c e  

of $1.25 per  ac re  (American S ta te  Papers, Vol. 5, Doc. 685, p. 538 and 

67 8 C- 1 t o  C-6 inc. ,  pp. 550-57). Such a purchaser would have a l s o  

r e a l i z e d  t h a t  t h e  acreage offered f o r  s a l e  f e l l  i n t o  t h r e e  broad classi- 

f i c a t i o n s  (a)  acreage with heavy g r w t h  of timber on i t ,  (b) acreage 

with some timber on the  land or  near there to ,  (c)  acreage with no timber 
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on i c  o r  c lose  by. ?is 1a.st category w x l d  kave bee3 k x m  a s  s o - c a l l e d  

p r a i r i e  1a:d. A praspec t ive  pxrchaser of Royce Areas 147 and 148 could 

have informed himself of land s a l e s  dzr ing  t y e  per iod of November 1823 

tkro~g ' t l  Navember 1829 i2  tAe S p r i r g f i e l d  Lsr,d J f f i z e .  .A  s ~ 5 a r y  of 

t he se  s a l e s ,  t a g e t h r  wit:: p e r t i n e n t  t a b l e s  and a d e s c r i p t i o n  of t5e 

a reas  involved i s  set, fo r th  ir, ocrr Findillg No. 66. -Reference  is  a l s o  

had t o  Defendar,Zr s ex \ ib i t  185, p. 77 .  

By rnears of sxcb iaformatian a p s t e n t i s l  p*src?:aser i n  1829, could 

r e s s m a b l y  kave assztned t 5 a t  +-en Royce Area 147 and 148 were o f f e r e d  

f o r  resale, settlers wmld exe rc i s e  t 5 e  same preferences  =d ave r s ions  

f o r  s p e c i f i c  c l a s s e s  of land a s  had bee3 gene ra l l y  r e f l e c t e d  i n  a c t u a l  

purchases  of p=iblic land i n  I l l i n o i s ,  s a i d  purchases being very  near  i n  

t i m e  t o  J J y  29, 1829, ar-d s a i d  1 s . d ~  b e i r g  loca ted  adjpcent  o r  ve ry  

near  ts Royce Areas 147 and 148, a ~ d  a l s o  beirig s i m i l a r  i n  t ypes  to t3e 

l ands  czi ta i r?ed i:~ Rq-ee Areas 147 a ~ d  148. Suck a p-;nrcf;aser w m l d  Kave 

recogrrized z d e f i n i t e  p a t t e r n  i n  s a i d  s a l e s ,  ramely, *-at t5e t imbered 

s e c t i o n s  and t imbered-prair ie  cmbina t icm s e c t i o n s  were by far &e most 

i n  dema~id ad f-8: t k e  average p r i c e  f o r  s a i d  lar-ds cozld be f a i r l y  esti- 

mated not t o  exceed $1.25 per  acre (Americax S t a t e  Papers,  Pub l i c  Lands, 

Val. 5, pp. 550-5571. Suc3 lasr,ds wozld of cozrse  a l s o  have Fad d e s i r a b l e  

s o i l  cbirac2erie:ics,  ra: beizrg we: Lagds r e f e r r e d  to ke re i z .  To stlb- * 

s t an t i a ' c e  E U C ~  2 b e l i e f ,  a przdent purc5aser  wozld kave r e a l i z e d  &at 

d c r i n g  c're y e a r  1829 ( t5e  s p e c i f i c  yea r  s f  'I-e t reazy  i n  questiorr) t o t a l  

sales of 196,245 acres  of p s b l i c  land b r s -~gk t  appmximately $245,000, o r  

an  appraximate average p r i c e  of $1.25 per  acre (American S t a t e  Papers ,  
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Public Lands, Vol. 7 ,  p. 5 3 2 ) .  He would have fu r the r  r e a l i z e d  t h a t  the  

land sold a t  such public s a l e s  was the  so-cal led No. 1, or  f i r s t  c l a s s ,  

lands on which there  was timber or timber nearby, and t h a t  the  lands so  

sold were i n  small parcels  and t h a t  the bes t  p r i c e s  were r e a l i z e d  f o r  

parcels approximately one-half t o  one sec t ion  i n  area.  However, he 

would have fur ther  r ea l i zed  t h a t  the  acreage which w a s  but  a very small 

percentage of approximately 29,OOO, 000 acres of public land i n  I l l i n o i s  

unsold as of 1828 (Def. Ex. 185, p. 73, Table 7-B; Def. Ex. 244, pp. 

538-557), and t h a t  much of the  remaining land, p a r t i c u l a r l y  i n  Royce 

Area 148, was open p r a i r i e  f o r  which land the re  seemed t o  be l i t t l e  o r  

no market as  of July 29, 1829, and he wo-dd have been we l l  aware t h a t  

the  bigger parcel  t o  be sold the  less pr ice  per acre  s a i d  p a r c e l  would 

bring. 

On t h i s  question of value the  Conmnission wishes t o  r e f e r  t o  our 

Finding 65 wherein tfie Register  and Receiver of the  Spr ingf ie ld  Land 

Office prepared a repor t  pursuant t o  a reso lu t ion  of t h e  Senate of t h e  

United S ta tes ,  sa id  resolut ion being dated Apri l  25, 1828. The Spring- 

f i e l d  Land Office i n  1828 was authorized t o  deal  with a p o r t i o n  of t h e  

subject  area. Said o f f i c e  a l s o  d e a l t  with other lands immediately south 

of Royce Areas 147 and 148 and these lands were comparable i n  q u a l i t y  

and type t o  the  lands i n  the  subject  areas. 

The per t inent  pa r t  of the  repor t  of the  Register and Receiver r eads  

as follows: 

The undersigned have bestowed on the  subject  a l l  t h e  a t t e n t i o n  
of which they are  capable, and have endeavored t o  make t h i s  
r epor t  as correc t  as  possible, from a ca re fu l  examination 
of the  p la t s ,  surveyors' repor ts ,  and our personal  knowledge; 
but  ye t  we  may not represent the  t r u e  s i t u a t i o n  and character  
of the d i s t r i c t ,  from our l imited means of information. 
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We f ind  r k r e  remaim =:.ssld a f t e r  !.avi~g been of fered  a t  
the  minimum p r l c e ,  m e  m i l l i o n  l i n e  h a ~ d r e d  and fo r ty -  
seven thousand th ree  t ~ c d r e d  and t w e n t y - f o x  and s i x t y  
one-hmdredzhs acres  of lznd ,  of which two hxndred and 
twelve thonsand s i x  hundred and twenty a c r e s  s f  land, as 
nearly a s  cac  be e ~ r l n z ~ e d ,  iz cf good q u a l i t y ;  &-at i s  
genera l ly  considered f i r a t  and secozd r a t e ,  s a i c a b l e  f o r  
c u l t i v a t i o x ,  and w i l l ,  i n  -11 p r o b a b i l i t y ,  be s c l d  a t  t 5e  
present  p r i c e ,  shoald co  a l t e r a t i o n  be made, Mas: of t h i s  
land is represented a s  beirrg t imbered, wit?- a competent 
proptx t ion  of p r a i r i e .  R e  r e s idue ,  m e  m i l l i o n  seven 
hundred and t k i r t y - f a r  t l s a s a ~ d  seven tx .dred  and four  
acres  a2d s i x t y  one-kandredtks, i s  r e p r e s e - t e d  a s  p r a i r i e ,  
and low wet lands,  z n f i t  f o r  c s l t i v a t i s n .  Althoug5 t h i s  
l a ~ d  is  represented  as x l f i t  f o r  ca lZ iva t io3 ,  it is s o  
from t h e  circumstazce cf t 3 e r e  being no timber.  T ie  
q u a l i t y  of mzch cf t;is iaad ,  indeed t i e  l a r g e r  propor t ion ,  
is e x c e l l e n t ,  and e q m l  t c  ar.y i n  t h e  d i s t r i c t ;  b3t  i t s  
remstecess f r m  timber and water w i l l  prevent  any immediate 
sale. We f e e l  m-x:: a t  a l e s s  to say w%at is t 3 e  average 
va lue  of t h e  wkole, per acre .  To say t h a t  t h e  f i r s t  and 
second q a a l i t y  of l a d  is  worth o l e  d o l l a r  and twenty- 
f i v e  cen t s ;  zhe r e s i d - ~ e  is  of bu t  l i t t l e  va lue ,  and canaot  @ 
e s t ima te  it war",- m x r  zY;rr twelve and a k a l f  cen t s  per  
acre .  

Tke land i n  t5is d i s t r i c t  was of fe red  f o r  sale at f o e s  
d i f f e r e n t  per iods,  azd i? abost eqza l  q n a r ~ t i t i e s .  
The f i r s t  s a l e  w a s  i n  November, 1823, t h e  second sale 
war i n  November, 1824; th  ?5ird ssfe was in Dctober 
1826, and the last s a l e  was i n  Ociober 1827. 

W e  are not appraised tkat  any 1-d i n  t h i s  d i s t r i c t  was 
g iven  away or ot5er  wise disgosed of by fo re ign  s w e r e i g n s ,  
be fo re  t?-ey came m d e r  t 5 e  dominim of t l e  Cnited S t a t e s .  
A l l  of t y i s  i s  r e s p e c t f ~ l l y  sabmitted. 

Jab Todd, Reg i s t e r  
George Gra3am, Esq. Pasca l  P. Enos, Receiver  
Commissiorier of t t e  GecereL 
Land Office.  
(America2 S t z t e  Papers, P A l i c  L z ~ d s ,  Vol. 5, 1827-29, p. 557) 

T'3e Commission is  of the qi r r ic r r  tkht tLe est imated fig.crre i n  t h e  

r e p o r t  sugges t ing  1 2 % ~  per acre  for :?e less d e s i r a b l e  lands i s  somewhat 

low i n  view of tlze f a c t  t h t  t5e es t imate  was made i n  1828 and i n  

f u r t h e r  view of t 3e  oltier fa:tors exmera t ed  i n  ozr s p i n i m  and f i nd ings  
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of f a c t ,  par t icular ly  on the  points  t h a t  population i n  I l l i n o i s  was 

increasing and tha t  improvements were being made i n  t r anspor ta t ion  t h a t  

would lead t o  increased markets, however, t h e  est imate i n  the  repor t  i s  

ce r t a in ly  of some va lue . in  showing t h a t  t h e  f igure  of $1.25 per ac re  

f o r  the  No. 1 Lands which were comparable t o  the No. 1 lands i n  t h e  sub- 

j e c t  area ,  seemed t o  be an average f igure  f o r  the  choice lands covered 

by t h e  repor t .  

It should a l so  be mentioned t h a t  i n  addi t ion  t o  t h e  foregoing 

the re  were two other types of public land sales i n  adjacent  t e r r i t o r i e s  

t h a t  would have been of i n t e r e s t  t o  a prudent praspective purchaser of 

Royce Areas 147 and 148 a s  of July 2 9 ,  1829, and would bear out  t h e  

theory t h a t  $1.25 per acre  was a top p r i c e  f o r  the  choice lands i n  t h e  

sub jec t  area, 

Tae f i r s t  of t3ese types of s a l e s  w e r e  the  publ ic  land sales 

involving land i n  the  I l l i n o i s  River-Lake Michigan C a n a l  area. This  

land lay  south of Royce Area 148; t h e  a r e a  was approximately 20 m i l e s  

wide and belonged to the United S t a t e s ,  excepting approximately 284,000 

ac res  t h a t  the  United S ta tes  had granted t o  the  S t a t e  of I l l i n o i s  by 

t h e  A c t  of March 22, 1827, 4 S ta t .  234. 

The construction of a canal  t o  cross  these lands and other  lands  

which would connect tbe Great Lakes and t h e  Mississippi  River and t h u s  

a f fo rd  a waterway between these  areas,  had long been a dream of t h e  e a r l y  

settlers. It i s  h i s to r i ca l ly  recorded t h a t  the  idea f o r  such a cana l  

o r ig ina ted  with M. Louis J o l i e t  i n  1673 (Relations of Father Dablon, 

H i s t o r i c a l  Magazine, p. 237). The f i r s t  p r a c t i c a l  s t e p  toward reali- 

z a t i o n  of such a canal came i n  1816 when the  Potawatomies re l inqu i shed  



11 Ind. C l .  Comm. 693 

s u f f i c i e n t  land t o  build such a canal (7 S t a t .  146). Then by various 

a c t s ,  culminating i n  an a c t  i n  1829 which provided fo r  the  s a l e  of l o t s  

and land parcels  along the canal f o r  the  appointment of a Board of Land 

Comnissioners and commencement of work on the canal,  (Andreas' History 

of Chicago, Vol. 1 ,  p. 167) which canal  w a s  completed i n  1848. 

On December 22, 1829, the I l l i n o i s  River-Lake Michigan Canal 

Commission offered fo r  s a l e  approximately 100,000 acres of canal lands 

t o  the  highest  bidders f o r  the  minimum cash p r i c e  of $1.25 per acre.  

With a very few exceptions, sa les  he ld  under t h i s  o f fe r  r e s u l t e d  i n  

b ids  of $1.25 per acre f o r  a l imited number of acres. The exceptions 

t h a t  brought larger  bids were on lands located near the  v i c i n i t y  of 

Chicago. Approximately 9,600 t o t a l  acres  were sold i n  1829 and 1830. 

(Andreas' History of Chicago, Vol. 1, p. 17 2) . 
Again, as shown throughout the  history of a l l  types of s a l e s  

during t h i s  period i n  lands near by, Royce Area 147-148, the  lands t h a t  

were considered choice were those containing timber, excluding t h e  sites 

near Chicago. Of the 9,600 acres sold ,  only 480 acres  d id  not  contain 

timber (Def. Ex. 185, p. 100, Table 9-A), and the  p r i ce  r e a l i z e d  from 

t h e  9,600 acres was approximately $1.25 per acre. 

The second type of public land sold  during t h i s  period was a 

por t ion  of those lands lying within t h e  I l l i n o i s  Mili tary Land Tract ,  

those  lands l ay  south of and adjacent t o  Royce Area 147 and w e r e  a l s o  

adjacent  t o  t h e  southern boundary of Royce Area 148. (For a more complete 

d e s c r i p t i o n  of the Military Tract see  Finding 69) This land had been 

given t o  s o l d i e r s  of the W a r  of 1812 i n  order t o  a id  and induce s a i d  
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s o l d i e r s  ta e n l i s t .  T:,is bsuxty laad  i n  tLe I l l i z o i s  M i l i t a r y  Trac t  

contained approxima:ely 3,500,000 a c r e s ;  s a i d  a c r e s  being contained i n  

207 complete towns5ips and 61 f r a c t i o n a l  townships ( 3  S t a t .  327).  

S m e  s f  t k i s  land f e l l  inzo t5e  haxds of land s p e c u l a t o r s  who were 

i n t e n t  on buying azd s e l l i n g  immediately i n  order  t o  o b t a i n  a quick 

p r o f i t .  'Elese specula tors  had no i n t e n t i o n  of becoming s e t t l e r s  on t h e  

land. ( I5e  I l l i n o i s  Mi l i ta ry  Trac t ,  n e o d o r e  Car l son  1951, pp. 8 ,  40, 41) 

A s h d y  s f  p r i v a t e  land s a l e s  i n  tlre I l l i n o i s  M i l i t a r y  Trac t  

involving s m a l l  pa rce l s  of l a d ,  s a i d  l a n d  conta in ing  timber and r eco rd  

of sales being recorded between Januzry 1, 1829, and May 31, 1833, 

r e v e a l s  t ke  f a c t  eiat appr~ximate ly  5 1  s e c t i o n s  were s o l d  a t  a p r i c e  of 

6 7 ~  an  acre.  (Def. Ex. 185, p. 120, Table LO-E; Def. Ex. 185, p. 117, 

Table 10-B) 

5 e  sales i n  t k e  Mi l i t a ry  t r a c t  tended t o  prove o w e  aga in  t h a t  

t?e settlers f i r s t  &oice was timbered lands o r  a combination of t imber  

arid p r a i r i e  laad ,  and t5at t h i s  type of land s o l d  more quick ly  and at  

a t i g k e s  p r i c e  per  ac re  t h n  land s o l d  i n  l a r g e r  p a r c e l s .  (Pooley S e t t l e -  

ment of I l l i z o i s ,  E e p t e r  1; Def. Ex. 185, p. 120) T%e average p r i c e  

per  a c r e  f o r  l azds  so ld  i n  t>e I l l i n o i s  M i l i t a r y  T r a c t  was i n  f a c t  

below tfie mizimrrm p r i c e  of $1.25 per  a c r e  (Def. Ex. 185, p. 117, Table 

LO-B) , t-owever, t3is Lower p r i c e  may be somew'Zzat expla ined  by t h e  p a r t  

t h e  s p e c a l a t o r s  played i n  t5e development of t h e  K i l i t a r y  T r a c t ,  and 

frrrther by some of t 5 e  same problems w5ich e x i s t e d  i n  r ega rd  t o  sales 

i n  t5e s u b j e c t  areas. 
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One of these  ~ r o b l e m s  was the  delay i n  obtaining surveys of the  

cession of 1829. Such a survey was authorized by the  Act of March 3,  

1831 (4 S t a t .  494) ,  but none of the  I l l i n o i s  land appears t o  have been 

scrveyed p r i o r  t o  1837 (Pet.  Ex. L-123). Ti-ie Wisconsin land i n  the  

subjec t  a r e a  was surveyed somewhat e a r l i e r ,  however (Pet.  Ex.  L-127, 

p. 23). 

Tnere was a l s o  some d i f f i c u l t y  encountered with squa t t e r s  i n  

regard t o  the  sale of public  lands a t  the  time of the  Treaty of Ju ly  29, 

1829, and f o r  t h a t  matter, the  period of time p r i o r  the re to  and there-  

a f t e r  . 
The so-ca l led  squa t t e r s  may be iden t i f i ed  f o r  purposes of t h i s  

o p i n i m  as people who s e t t l e d  on public  l k d  without t i t l e  and attempted 

t o  remain on such land by bidding i n  &e land et subsequent sale o r  

-: cnder p r o t e c t i o n  of pre-emption r i g h t s  (Pet. Ex. L-57, L-LO). 

However, i n  regard t o  these squa t t e r s  and land specula tors  t h e  

C m n i e s i m  is  of the opinion t h a t  wkile sa id  squa t t e r s  and land specula- 

t o r s  may have Cad a nuisance value, they did not ser ious ly  a f f e c t  t h e  

p r i c e  of larrd in  t h e  subjec t  areas of 1829 ir view of the f a c t  t h a t  not  

a l l  of the very choice land was sold at  the  minimum p r i c e  of $1.25 per  

acre and most importaatly , t h a t  so  m c h  prrblic land near t h e  sub jec t  areas 
' I  

was s t i l l  a v a i l a b l e  f o r  s a l e  a s  of July 29, 1829. 

The f i g u r e s  f o r  the  public  land sales c i t e d  he re in  have d e a l t  with 

r e l a t i v e l y  small parce ls  of land as f a r  &s acreage is concerned. The 

reason f o r  t f i i s  l i e s  i n  the  f a c t  tEat the re  is no record of any deal ings  
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involving large scale  transactions which are  comparable as  t o  time and 

locat  ion. 

While a substant ia l  port ion of Royce Area 147 was located i n  the  

upper Mississippi Valley Lead Region, t h i s  opinion has not concerned 

i t s e l f  with placing any value on the  lead deposits  wi th in  the  lead areas  

because of the re tent ion of t i t l e  of 144,000 acres of land a s  described 

i n  Findings of Fact 26 and 76, and the  Commission's opinion a s  t o  t h e  

e f f e c t  of t h i s  re tent ion of t i t l e  of 144,000 acres,  is  t h a t  s a i d  reser- 

vat ion provided t h a t  a l l  lead lands were t o  be reskrved t o  t h e  Defendant 

herein.  

The pe t i t ioners  through t h e i r  appraiser  valued Royce Areas 147 and 

148 a t  $2.00 per acre as  of July 29, 1829. This f igure  of $2.00 d id  

not place any value on pet i t ioners '  mineral claim on the  lead depos i t s  

i n  Royce Area 147. Barever, through a separate appra isa l  by Behre, 

Dolbear, and Company, an evaluation of $2,623,312 was placed on t h e  

mineral resources i n  Royce Area 147. 

On page 49 of h i s  appraisemen$ appraiser  Thomas La Duc, s t a t e d  i n  

p a r t  t h a t  f o r  t h e  period we are considering, comparative sales are 

scant  (Pet. Ex. I,-127, p. 49). With t h i s  statement t h e  Commission 

cannot agree. As  set f o r t 5  i n  our Findings of Fact and Opinion he re in ,  

the re  was a v o l ~ n o u s  record of sa les  near the  subject  areas  and a t  

periods of time close t o  the  t r ea ty  date  of July 29, 1829. I n  f a c t ,  

many public land sa les  occurred during the  year 1829. These sales are 

documented herein.  

The p e t i t i o n e r s  i n  29-5 placed an acreage value of $2.408, as of 
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. July 29, 1829, on the  land i n  the  subject  areas.  This f igure  includes 

the surface value and mineral value of the  lands. Pe t i t ioners  offered 

no expert evidence t o  subs tan t i a te  t h e i r  f igure  of $2.408 per acre .  

The Defendant through i t s  appraiser  Walter R .  Kuehnle, appraised 

3,528,949 acres i n  Royce Areas 147 and 148 a t  $820,000. (For a break- 

down of M r .  Kuehnle's appraisement,see Finding 79) 

This appraisement d id  not evaluate pe t i t ioners '  claim as t o  mineral 

value i n  Royce Area 147. 

, A l l  appra isa ls  given here  placed the  valuation date as of July 29, 

1829, the  da te  of the  t r e a t y .  However, sa id  t r ea ty  provided t h a t  it was 

t o  be e f f e c t i v e  when r a t i f i e d ;  th; t r e a t y  was r a t i f i e d  on December 30, 

1829. However, t h e  Commission w i l l  accept the  valuat ion d a t e  of July  

29, 1829 used by al l  p a r t i e s  s ince  the re  appears t o  be no appreciable 
a? 

dif ference  as t o  the value of the  subject  areas on July 29, 1829 as 
6 

compared t o  December 30, 1829. 

P e t i t i o n e r s  a l l ege  i n  t h e i r  Proposed Finding of Fact No. 54 t h a t  the 

t o t a l  promised considerat ion f o r  t h e  land cession i n  the  Treaty of 

July  29, 1829 was as follows: 

Permanent annuity $16,000 Capital  Value $320,000 
11 11 50 bbls. of s a l t  Capital  Value 2,500 

Es tab l i sh  and maintain Blacksmith Shop " 18,800 
R e s e n t s  12,000 
Payment of Indian Claims 

Defendant &reed with t h i s  t o t a l  consideration f igure  i n  h i s  

o r i g i n a l  Proposed Finding of Fact No. 86. However, on March 16, 1962, 

t h e  defendant moved t o  s u b s t i t u t e  i ts  Finding of Fact No. 86, s t a t i n g  

t h e r e i n  t h a t  t h e  t o t a l  considerat ion fo r  the cession should be $434,433.78. 
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Defendant itemized and accounted for  these payments i n  Defendant's 

Motion f a r  Leave t o  F i l e  Subst i tu te  Findings, pages 2 and 3 thereof ;  

however, f o r  purposes of t h i s  opinion, i t  i s  s u f f i c i e n t  t o  point  out 

t 5 a t  the larger  fig-are of $434,433.78 offered by defendant i n  i t s  

Motion t o  F i l e  Proposed Substi tute Findings lies i n  i t s  argument tha t  

the  value of the  annual cos ts  of f i v e  ba r re l s  of s a l t  and the  value of 

t h e  annual cos t  of maintenance of a blacksmith shop, permanent,,were 

not subject  t o  commuta^Lion as  of July 29, 1829. In  support of i t s  

motion, defendant states t h a t  i ts  proposed s u b s t i t u t e  Finding No. 86 

i s  supported by the  evidence of record, and i s  consistent  with t h e  l a w  

as  recent ly  reaffirmed by the  recent decision of the Court of Claims i n  

appeal Docket No. 7461, Pawnee Tribe of Oklahoma, e t  a l . ,  v. United 

S ta tes ,  301 Fed. 2nd, p. 367. 

P e t i t i o n e r  answered by s t a t ing  t h a t  both t h e  value of 50 b a r r e l s  

of salt and t h e  blacksmith shop were subject  t o  conrmutation, t h a t  

defendant has  misconstrued the  Pawnee case and seeks t o  have credi ted  

as considera t ion the  t o t a l  payments made under these  p r w i s i o n a  for  

permanent annui t ies  i n  goods and services including t h e  cammuted values  

of such p e h a n e n t  annuities, and tha t  t h i s  is d i r e c t l y  contrary t o  t h e  

holding of t h e  Court i n  &e Pawnee case and i s  wbolly un jus t i f i ed .  

P e t i t i o n e r  then s t a t e s  tha t  defendant's Substi tuted Findings should be 

r e j e c t e d  and t h a t  defendant's Original Findings i n  regard t o  t h e  v fue C 
of t h e  50 b a r r e l s  of s a l t  and blacksmith's shop provided f o r  i n  the  

Treaty of Julpr 29, 1829 should be approved. 

Defendant &en repl ied  t o  pet i t ioners '  answer by a l leging t h a t  
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neither the value of the s a l t  nor the value of the blacksmith's shop 

was subject t o  commutation since neither item could be considered as 

a def in i te  and fixed item tha t  would render them or e i ther  of them 

czpable of beir?g c ~ p i t a f i z e d  sad  commuted. 

The Conmissim no.:es t5at  the defe-.dant i n  its original  Proposed 

Finding of Fact No. 86 has made the following statement: 

A s  disclosed i n  the Acts of March 25, 1830, 4 Stat .  390, and 
April 20, 1832, 4 Stat .  505, the  cost  t o  the Dnited States  
of 50 barrels  of s a l t  fo r  the United Nations, e t  a l . ,  was $125.00. 

As disclosed i n  the Act of March 3, 1835, 4 Stat .  780, 783, 
the  annuel cost t o  the United States  for  the Maintenance of a 
blacksmith shop for the United Natioxs, e t  a l . ,  was $72Q.00 for  
the  salary of the blacksmith and $229.00 for  iron and steel, or a 
t o t a l  annual cost of $940.00. 

Moreover, defendant outl ines i n  hi-s substi tuted finding cer ta in  

sums a s  t o  the conmnrted value of 50 bar re l s  of salt snd a lso  sets out a 

.; ce r t a in  s-un as t o  the value of tke blacksmi* shop. (Defendant's 

Proposed Substituted Finding No. 86, p. 3) The Commission fur ther  notes 

t h a t  on pages 20 and 34 of ~ e f e n d m t ' s  Exhibit No. 267, botht:the value 

of the  s a l t  and the value of the blacksmith shop were capitalized and 

commuted. Page 20 e3owe capi ta l izat ion ~ q d  conmrutation a8 t o  the 

Cit izen Band ( k t i t i o n e r s  i n  Docket KO. 217) =d page 34 shows cap i t a l i -  

za t ioa  and commutatioa as t o  tbe P ra i r i e  Bmd (pet i t ioaers  i n  Dochet 

NO. 15-K). 

The Commission t?-erefore finds t ke t  "ere i s  ample evidence t o  

show t h a t  the  s a l t  aad blacksrnit5 items destrLbed herein were capi ta l ized 

and paid and t h a t  defendant i s  en t i t l ed  t o  consider said payments as 

p a r t  of the  payment herein. The Commission fur ther  finds that  a f a i r  

valae  of the  a m a l  worzh was se t  f o r 5  i n  tLe Congressional Acts of 
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March 25, 1830, 40 S t a t .  a t  p. 390, and April 20, 1832, 40 S t a t .  a t  p. 

505, (as t o  the  s a l t )  ; and the  Act of March 3,  1835, 40 S t a t .  Pages 

780, 783 (as t o  the blacksmith shop). The Commission therefore  f inds  

the t o t a l  considerat ion paid f o r  the cession of the  1829 t r e a t y  t o  be: 

Permanent annuity $16,000 Capital  Value -- $320,000 
1 1  " 50 bbls. of salt Capital  Value 2,500 

Establ ish  and maintain Blacksmith shop " I I 18,800 

R e s e n t s  12,000 
Payment of Indian C l a i m s  11 601 

Total $364.901 
The Commission therefore  f inds  t h a t  the  sum of $364,901 was t h e  

t r e a t y  date  value of the consideration and t h i s  amount const i tu ted  

payment by t h e  United Sta tes  on the  claim on the  cessipn and t h a t  t h e  

sa id  payment of $364,901 t o  t h e  pe t i t ioners  here in  by the  United S t a t e s  

under t h e  terms of the  t r ea ty  of July 29, 1829 f o r  the  land* described 

i n  s a i d  t r e a t y ,  less the  acreage reservat ion contained i n  s a i d  t r e a t y  

and l e s s  t h e  r e t e n t i o n  of 144,000 acres here tofore  diecussed was s o  

grossly inadequate an amount f o r  3,528,949 acres of t h e  subject  land 

having a f a i r  market value of $2,470,264.30 o r  an average p r i c e  of 

$0.70 per ac re  as to make the consideration unconscionable. 

Arthur V.  Watking 
Chief Commissioner 

I concur: 

h. M. Holt 
Associate Commissioner 

commissioner Sco t t  did not pa r t i c ipa te  i n  t h i s  decision. 




