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BEFORE THE INDIAN CLAIMS COMMISSION

THE SAC AND FOX TRIBE OF OKLAHOMA )
ET 4L., )
)

Petitioners, )

)

v. ) Docket No, 220

)

THE UNITED STATES OF AMERICA, )
' ’ )

Defendant. )]

Decidedr November 28, 1962
Appearances:

George B. Pletsch, with whom
was Guenther M. Philipp,
Attorneys for Petitiomers

Walter J. Muir, with whom
was Mr. Assistant Attorney
General, Ramsey Clark,
Attorneys for Defendant.

~ OPINION OF THE COMMISSION

Watkins, Chief Commissioner, delivered the opinion of the Commission.

This is a claim for additional compensation for the 1890 sale to
the United States of all the surplus lands of the former Sac and Fox
reservation in Oklahoma. The claimants are the Sac and Fox tribe of
Oklzhoma, or Oklahoma Sac and Fox, and the Sac and Fox tribe of Missis-
sippil in Iowa, or the‘Iowa Sac and Fox. Each of the tribal'peti;ioners
has the right and capacity to bring suit on behalf of their respective
members under the provisions of the Indian Claims Commission Act.

In this case, however, there is a dispute between the petitioners

over the ownership of the claims asserted herein. The Oklahoma Sac
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contend that

6G9
they have an exclusive interest in the subject lands,
To this the Iowa Sac and Fox take exception. The dispute is occasioned
by the Zact that the 1890 sale of surpluc lands on the Oklahoma reser-
vetion took place many years after there was a division in the overall
entity known as the Sac and Fox Nation. As set forth in our
findings,
rounding

cetailed
the Commission has found that the facts and circumstances sur-
Iowa Sac

the creation and continued existence of the

group known as the
‘and Fox fail to support an ILowa Sac and Fox
the subject lands.

tribal interest in
Accordingly, we concluded that the Iowa group, not

being the real party in interest, had no right to maintain this suit.

The Commission found that in the year 1842 there was a single entity
known as the Confederated or Unite

g

Tribes of Sac and Fox Indians, also
called the Sac and Fox Tribes of the Mississippi.

In that year the
confederated tribes scld all their Iowa lands to the United States and
moved ©to a new reservation in Kansas.

Around the year 1854 or '55, and
continuing on through 1862, various members of the Confederated Tribes,

sirgly and in small groups, voluntarily left the Kansas reservation and
returned to their old homesites in Iowa. These Indians were able to

purchase from their own funds a small tract of land near Tama, Iowa.

oW

The Iowa Legislature gave them permission to remain there, whereupon

they became better known as the Sac and Fox Tribe of the Mississippi in
a, or simply the Iowa Sac and Fox.

The withdrawal of the Iowa Sac
nd Fox Indians from the Kansas reservation was dome without the consent

of eithex the Confederated Tribes or the-United States.
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Za the yezrs that followed, the Iowa Sac and Fox incregsed the :zize
oi their Tama reservation, but steadfastly refused to'rejoin the con-
fecerazed Tribes on the Kansas reservation, although invited to do so.

By Congressionzl approval the Iowa group was permitted to share in the
Sac and Fox tribal annuities at the Tama reservation.

In 1867 the Confederated Tribes on the Kansas reservation sold all
their Xansas interésts to the United States, and in consideration of the
improveﬁents, which they had made on:the Kansas reservation, they were
given a new reservation in the then Indian Territory.' There they lived
until said lands were sold to the United Stateé in 18%0.

Since the Iowa group had voluntarily withdrawn from the Confederated
‘Tribes without the consent of the parent group, or the consent of the
United States, they effectively forfeited all communal rights to the
tribal property belonging to the Confederated Tribes. At no time prior
to the sale of these lands did the Iowa Sac and Fox acquire amy new
tribal rights to the property belonging to the Confederated Tribes, or
Oklahoma Sac and Fox. Even though the Iowa Sac and Fox were permitted
by Congress to share in the Sac and Fox tribal annuities, such action did
not invest them with any additional tribal rights. The United States
gave to the Confederated Tribes a reservation in Oklahoma in exchange
for the tribal improvements made by the Confederated Tribes on the Kansas
reservation. Thus, there was in fact an exchange of communal proparty
which at all times belonged to the Confederated Tribes.

The Commission has purposely determined in detail this question of

. the extent of the interest of the Iowa Sac and Fox in the subject lands
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by chey scught to Fix their respective interests in this suilt as well

)

in Docket 219, Docket 219 involves a2 claim to the Kansas reservation

[
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yet to be tried. Under the stipulation the Iowa Sac and

&

[V}

were to forego a cleim in this case in exchange for a guaranteed interest
in the clzim in Docket 219. The Commission was not so much concerned
with the ‘possibility that the Iowa Szc znd Fox could rightfully give up

& possible interest in this case, but we thought it would be improper

for the Commission to sanction, without any judicial examination, a
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rest in Docket 219 waere such interest might not actually

exist. Tae Commission shall determine the issues in Docket 219 only

when they are properly before us.

We reach now the issue of the fair market value of the sufplus lands
on the Oklghoma reservation, and the resultant lizbility, if any, of the
United States to the Okxlzhomz Sac and Fox for allegedly having purchased
these lands for an unconscionable consideratiom.

The Oklahoma reservation lands were acquired by the United States
from the Cklshoma Sac and Fox under an agreement concluded between the
seid tribe and the "Cherokee'" or "Jerome" Commission acting on behalf

of tihe United States. Due to the mounting dem=nds to open up more western

-

ancs to white settlement under the homestead iaws, Congress, under the
rovisions of the Indian Appropriatica Act of March 2, 1889 (25 Stat.
500, authorized the creation of a Commission for the purpose of negoti-

ating with the Cherokee Nation and all other Indian tribes cldiming or
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oI Congress thet the Indian tribes treated with by the Commission shiould

Zake c.lotments on the reservation for each member of their tribe, and
then sell all the surplus lznd to the United States. This surplus lilend
would then be macde available for white settlement under ﬁhe homestead laws.
The Jercome Commission beéan negotiations with the Oklahoma Sac and
Fox on May 31, 1890. After the usual exchange of pleasantries, and aifter
the Commission had advised the Indians of the desire and the need for the
United States to purchase their surplus lands, both sides got down to the
business at hand of fixing the number and size of the allotments to be
.selected by the tribe, and the price to be paid by the Unfted States for
the excess over and gbove the tcotal acreage needed for the allotments.
The highest price demanded by the Sac and Fox was $2.00 per acre for all
their surplus lands. They also asked for the z2llotments to be 200 acres
each with the privilege of making a selection anywhere on the reservatiom.
The best offer the Commission could make was 160 acre allotments for each
menmber of the tribe and $1.23 per acre for the surplus lands provided all
the zilotments were selected south of the Deep Fork of the Carnadian River.
As finally agreed upon, the Indians were to select 160 acre allbtments
anywhere on the reservation, and the United States would pay $485,000 or
1.23 per acre for the surplus lands. The acreement was concluded on
June 12, 18900and thereafter submitted to Congress for its gpproval. The
1890 Szc and Fox agteement was finally»ratified on February 12, 1891

(26 Stat. 749), which date is the effective date of the cession, and the

evaluation date herein.



, 1891, the Interior Department anproved the fingl
Sac and rox allotment scheldules. In 2ll there were 348 Indian allotments

tocaling £7,680 acres, the bulk of which were selected along znd n
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norTh ok ol the Canadian River. 3Becauce there was an excess oi 20
allotments over the number agreed upon, $4,000 was deducted from the price
peic for the surplus lands. The net acreage ceded to the United States

wae 391,188.05 acres for which it paid $481,000 or approximately $1.23

. -

We have found nothing;ln the recorded proceedings surrounding the
negotiations for the cession of the Szc and Fox lands indicative of sharp
practices or unfair conduct on the part of the Commission members. There
is 1o evidence that the members were dealing unfair}y with the Indians,

or that they withheld vital informetion peculiarly within their knowledge

that would definitely place the Indians in a bargaining disadvantage in
agreeling upon a price comparzble to the actual value of their lands. In
other words, if the price agreed upon was in fact unconscionable, it is
because we might now find it to be so from all tke evidence, and not because
of anmything the Jerome Commission did or did not do or say during the course
of the negotiations with the Indianms.

Geographically the ceded lands on the Sac and Fox Reservation were
situated in the central part of the Indian Territory. The reservation was
rectanguelar in shape, being gbout 43 miles from north to south and 17 miles
wice from east to west. It was bounded on the north by the C@ma:ron River
and on tie south by the north fork of the Canadiam River. On the eastern

boundary line were lands belonging to the Creek Natiom and %o the west were
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cicw the north fork o the Canadian River
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ad zlready been surveyed priocr to the date of cession.

iae topogranny ¢f thie Sac and Fox lands shows generally a rolling

upland with an sbundance of open prairie. There are patches of timber and
other areas are covered with fragmented rocks. The bottom lands along the
rivers and streams were level. There were not too many running streams
through ‘the reservation, but the area appeared to have an adequate water’
supply, and on the wahole it was well drained. The elevation of the subject
lands ranges from between 800 and 1500 feet above sea level,

The average rainfall for this area is 34 inches a year with the
heaviest precipitation occurring in the spring. During the hot summer
months, periods of drought are experienced, particularly when the temperatur.
exceeds 100°, Oréinarily-the temperatures in this area would not run to
extremes. The zverage minimum temperature was near 480, and one could
count on approximately 216 frost-free days between Maréh and October.

The upland soils of the Sac and Fox lands consisted of sandstone,
shale and some limestone. While subiect to erosion, it could be productive
if properly cultivated. It supported a heavy growth of native érasses
as well as scrub timber. The Indians, who were not inclined to the
agricultural pursuits, found it more to their advantage to lease the bulk
of these upland areas to thé cattle interests for grazing purposes. The

alluvial soil of the bottom lands zlcng the creeks and rivers was fertile

but subject to periodic overilow. *
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e subject evea was fairly well timbered, aithough it conzisted
mostly of the scrub variety and hed no genuine commercial value. The burry
2ol blzekjack oak of the uplands could be used for posts, fences, wagon-
waecels and firewood, while some of the bottom land timber, coacisting meinly
oz elm, cottonwood, pecan, walaut and sycamore, could be sawed into lumbexr
for building houses. There were no known mineral deposits of any value in
tae area as of the date the United States acquired the subject tract.

Considering all factors the highest and best use for these lands
by white settlers would be for subsistence hcmestead farming.

As of the date of evaluation a prospective purchaser of z homestead
on the Sac and Fox land$ would find that it was truly virgin couatry com-
pletely surrounded on three sides by more undeveloped lands. He would also
f£ind that the Indian alloitees had already selected z goodly po-tion of the
best bottom lands, What Indian improvements there were on these lands
would be of little or no value to him. Apart from 2 few frame dwellings
that had been constructed by the more progressive Indians, he would find.
only the traditional Indian bark house or "wickiup.'" He might be fortunate
enougnh to have selected an upland zrea, that may have been partizlly
fenced by a fo:mer Indian lessee.

What roads there were would be primitive, merely wagon trails. There

Ha

waTe, Or course, no bridges. The nezrest reilroad line was the Santa Fe
et Guthrie, Oklzhoma, some thirty miles to the west. Cutarie aand Oklzhoma

City would be the nearest supply center as of the date of-evaluation.

These twp towns had only been in existence zbout two years.
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T -g the contention of the tribal claimants that, after comcicering

4.l che certinent facts, the Sac and For reservation lands in their

Taw cad unimproved state, had an 1890 fzir merket value of $7.19 per acre.
42 tae most important element inm support of this figure, the tribal

claimants cite the impressive cdemand for these and the neighboring lzands,
os evidenced by their rapid disposal under the applicable homestead lzws.
For in their own words the claimsnts say,

The most imprescive single factor in this 1890

1and merket, and the one that should be kept at the

forefront in evzluating the Sac and Fox Oklzhoma

lands was the existence of a tremendcus pent-up demand

and a ready market for the entire Indian acreage. *

The Commission would have to agree with the claimants that there

wac a tremendous demand for the Oklzhoma lands to be opengd for settle-

ment under the homestead laws. This demand for '"free land' had been

the Indian Territory in 1889 involving the "Unassigned Lands.” The 1889

iand run was the culmination of many years effort on the part of thg various
groups iz neighboring Kansas to force white settlement in the indian Territory.
4side frcm the railroad, banking and real estate interests, who certainly |
played their part in accomplishing this objective, the most vociferous and
active agitators for free land in the Indian Territory could be found in

the "bocmer" movement. This group enjoyed peak popularity in the 1880's

in southern Kansas, and the members made several illegal éntries into the

Indizn Territory in order to dramatize their cause.

et. Xeply Brief, p. 23
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Territory known as the '"Unassi

zncs were opened for white
the homestead laws.

Under the applicable law, a white
could acquire a 160-acre homestead tract iree of all charges except
payment of nominal filing fees.
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tne
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Before obtaining full title to tiz home-
cead ne was required to maintain a five year residency on his lands.
Tals hzd its advantage though, as the settler's lands could not be taxed
or levied upon during this five year period.

IZ he so desired, the homesteader could acquire full title in less

thaa five years, if he availed himself of the commutation privilege of
paying $1.25 or $1.50 per acre for his lands.

Snitisie

The immediate settlement of the "Unassigned Lands'" was accomplished

by a "run' whereby the thousands who desired free land poured into the
area at the apptinted hour and staked out their claims.

By nightfall
of the opening day all the available homestead claims in the '"Unassigned
Lands" had been taken.

It could be reasonably foreseen that this same demand for free land

would undoubtedly be carried over when the subject lands, some two years

later, would be opened under a similar run, although settlers on'the

Sa¢ and Fox lands would be required to pay a $1.25 per acre at the end
of the Iive year period.

- -
-~

&.80 a success, with all avail

As the events proved, the 1891 run.for the Sac and Fox lands was
abie

homestead sites being taken up in
short crder. The additiornal requirement that a bona fide settler pay
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$..25 per acre for his lands at the end of the five year period proved no
dyterren to even the poorest heomesteader. His original entry cost nofhing
2oyt from the filing fee, and he had in effect z five year option to buy
ois lanc if so desired. In the meanwhile it was tax free and judgment
proof, zad he was under no contractual obligation to complete his trans-
action with the Govermment. He coulq abandon his 160-acre tract without
lezzal consequence if he so desired.

The claimants would have us believe that the 1891 demgnd for home-
stead sites on the subject lands would alsc support a ready market for
these szme raw unimproved lands at a $7.19 per acre price. This, &f
course, presupposes the existence of sufficient buyers willing and
financiilly able to meet that price, if in fact it is reasonable.

In afriving at the $7.19 per acre figure, the petitioners placed
in evidence certified title abstract taken off the deed reco;ds of Payne
and Lincolﬁ counties beginning in the year 1892, and on up to aad including
the year 1900, 1In all there are listed 898 transactions covering land:
saies of approximately 40 acres or morg in the Sac and Fox portion of
these two counties. Since the original entries were made under the home-
stead laws, which required the entrymen to make certain improvements before
receiving ﬂis "patent", these sales are presumably of improved properties.
In these 898 tramsactions, a total of 108,578.40 acres were conveyed for
2 zotal conéideration of $851,879.65 or at an average price of $7.85 per
acre for that nine year period.

In oxder to establish a hypothetical per acre price for the Sac and
Tox landzc for the year 1890, the claimants made dubious application of the

Wholesale Price Index for all commodities for the period 1890-1910. They

concluded that the market value for improved Sac and Fox lands in 1890 was
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cctivity then hes been indicated., During the five year period 1892 througn
1896, slizntly m{Te thean thirty-one thousznd zcres chenged hands through

privite sales, ,waile it was during the four yeer pericd 1897 through 1500,

wialch 1o sim 0 nine years after the dzte of evaluation, that moTc than

70% of the listed scles took place. It should also be noted that claimants’
list of private szles include many multiple sales, there being instzances

oI some properties being solé five or six times. If, according to the
claimantc, a 160-acre tract was worth $1150.00 in 1890, a homesteader

could have profited handsomely by commuting his property for $200.00 and
putting it up for szle. Apparently the average homesteader made little

use of his commutztion privileges. The evidence in the record shows that

just over 31% of the Sac and Fox lands were ever paid for and patented at -

$1.25 per acre, either after commutation, or after the expiration of the

five yezr residency requirement.

Inciluded in that $7.85 per acre average price reflected in the compil-
etiorn of the 898 private land sales listed by the claimants, are found
many inecrements of velue to the land in the nature of improvements. Besides
the obvious physiczl improvements which the owner of the property places
thereon, such as buildings, fencing, digging wells and cultivating portioms
thereof, thére are the intagibles,.which include such things as proximity
to towme, schools, and other urban influences as well as accessibility to
£ool worls, bridges and railroads. There must also be considered the
noTmcl politicel, socizl and economic growth and development ig 2 newly
cetiled ores which effccts the veiue of tands located therein whether physically

imprevad or not, It is most difficult, if not Impossible, to assess individually

fd e L i o e e e e
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toe specizic value of these tangible and intangible improvements In orcer to
e€stasclich the value of said lands in an unimproved stzte. The Commission
has Zounl as judicially unaccepteble the practice of indulging in such mathe-

matical Zormulas znd relying on the U.S. Census data in order to evaluate

o)
0,

improvements separately. Oszge Nation of Indiaas v. United Stztes, 3 1

Cl. Comx. 217, 338; Kiowa, Comznche 2ncé Apache Tribes of Indians v. United

States, 4 Ind. Cl., Comm. 95, affirmed 143 Ct. Clms. 535; Pawmee Indian Tribe

of Oklehoma v. United States, 7 Ind. Cl. Comm. 721, affirmed 301 F. 24, 667.

We, therefore, reject the petitioner's use of such methods in this case.
Besides the.abstracted 1list ‘of private land sales taken off tﬁe deed
records of Payne and Lincoln counties, the tribal claimants have asked this
Commission to consider as valuation factors in this case the appraisals made
in 1894 by Indian Agent Shelby of 126 tracts of land that were scld to white
settliers by Indian allottees on the former Pottawatomie and Absentee Shawnee
reservations. The 126 transactions involved 16,171.97 acres to which Agept
Shelby assigned an average value of $8.97 per acre. The Commission- finds it
difficult to give much weight to Agent Shelby's appraisals in the absence of
other evidence of value with.respect to the same lands. The Commission has
no way oI determining Agent Shelby's qualifications as a land appraiser. His
appraisal figures cennot properly be tested, and they stand uncontroverted.
We note, however, that in his report he states that the Indian allottees had
selected the best lands which were situated along the rivers and streams, and
that his highest aporaisals ' were given to certain tracts because of the num-
bex of zcxes in cultivation and their nearness to the principal towns of Shawnee
and Tecumseh, as well as the Choctaw Bailroad which ran through the Canadian
Vezlley. ALl of these tracts are located south and outside of the Sac and

Fox lands. '

.
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There 1s elso in evidence fifteen apdpraicals made between 1900 ena 1910
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né Pottawztomie lands; they being, however, smezll improved
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cUoots totaling only 1,547 acres. The smell acreage involved as well as the
enezs of the appraisal cates to the evaluation date herein, are oI 1o
genuine zssistance to the Commission in evaluating the subject lands es of
1351, The Commission also found lacking in probative value, a schedule of
demages Ior certain lands to be teken for a proposed railroad right-of-way.

T

The particular transactions involved a total of only 124.16 acres, and of

&)

course, 'right-of-way" lands have a peculiar and unique value to a railrezd
company.

There is also in evidence a list of 39 private sales of small tracts of
larncé taken of the deed records of Canadian County, Oklahoma, for the years

1830 through 1892, Canadian County is 80 miles to the west of the subject

lznds, with the greater part thereof located on the original "Unéssigned
Lands" that were first opened for settlement in 1889 under the homestead
laws. There are only eight sales recorded in 1890 totaling 1,236.92 acres,
which were sold at an average price of $4.19 per acre. In 1891 there were 17
sales amounting to 2,754.13 acres which were sold at an average price of $5.22
per acre, and in 1892 there are listed only 14 szles totaling 2,213.18 acres
which scld at an .average price of $8.22 per acre. The extent, quality and
value of improvements is unknown. Apart from demonstrating a very limited
marxet for the private sale of smzll improved tracts in Canadian County from
1890 throuzh 1892, the probative value of these few szles is ipconsequential
in fixingz.an 1891 fair market value for the subject lands.

The Commission agrees with the tribal clzimants that it is impossible

5 to determine with mathematical exactness the 1891 fair matket value of the
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Thoo LD the Indizne had been permitied to dispose of their surplus

on & fri2 morket they would have rezlizel an average of $§7.19 per acre for
ezch of the 391,188.05 acres. Query: Wao was willing and financielly
&5le to buy all thiis land in its rew and unimproved state at such a price?
An Culahioma homesteader of the 1890's?

Thc.cconomic condition of the average white settler who populated
the Indian Territory in the 1890's is hardly one that would support a
$7.19 per acre land market for unimproved homestead sites. The largest
greup ol settlers interested in farming Oklzhoma homestead sites were from
<he Soutl where the farm economy had been severely depressed since the

end of the Civil War. Even the earliest group of new comers, the original

"boomers" who made the 1889 run to Unassigned Lands, consisted chiefly of

poor farmers from Southern Kansas, who crossed over into the Indian
Territory with all their earthly possessions in the back of a wagon.
Oklzhomz history is replete with accounts of the privation and poverty

of the early settlers. Included in this influx of native American farmers
couzd be found many poor immigrant Europeans, who, having despaired of
finding work and. a decent living in the great eastern seaboard cities,
moved westward in expectation of better things.

The first two or three years of the new life in Oklahoma Territory
after the 1889 opening were economically rough for the settler. There
were excessive droughts and the inadequate farm equipment limited croé
grering In many sections. Despair and frustration afflicted many, who

in disgust abzndoned their claims or trzied chem off for next to nothing.
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“ae _ack of ready cash among the 1890 homestezders was evident by
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ctes of final payment on homestead

cioims. 3ut this zlone was not enouzh. Without clear ownership of his

lends in the form of a patent, the homestezcer was unable to borrow money

on his property; money that was sorely needed for farm equipment and supplies.

“ae econmomic plight of the Oklzhoma homesteader gave important impetus
in the "iIree homes" movement that finally culminated in the passage of the
Free Homestead Act of May 17, 1900 (31 Stat. 179). This act provided in
part for the cancellation of 2all paymenfs due on homestead entries, and the
issuance of patents to all homesteaders upon completion of the statutory
Tesidence requirements. It did not apply to those individuals who wished
to commute their entries. It has been conservatively estimated that the
passage of this legislation saved the Oklahoma homesteaders some $15,000,000
in payments that would have gone to the United States.

If 2 prospective 1891 purchaser of the subject lands had in mind their
resale as homestead sites, he would not only have to take into comnsideration
the feeble buying power of the Oklahoma homesteader of 1890, but also the
prevaiiing government land policies that would in the years to follow dispose
of, at public sale and at the government price, the many millions of acres
from the surrounding reservatioms. Certainly the highly publicized wozk
of the Jerome Commission in arranging for the pprchase by thé United States
of millions of acres of surplus Indién lands would put any prospective
purchaser @I the subject lands on notice that, he would not only have to com-
pete with the govermment price, but also with the liberal terms'avai;able

under the public land: laws.
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Cusing the 9 years following the copening of the Sac and Fox iancs,

thwere Uos thrown open for settlement in the Oxlahoma Territory over 12,000,000

ccres ¢ public lands. Beginning in 1892 some 3,500,000 acres oI surplius

Chivennz-Arapahoe reservation lands were openad by a 'run'. In like Zazhiion

there followed in 1893 an openin

Cutlet ond 130,000 acres of

- LR . 1

~895, the last 'run

Rickapoo 'lands. 1Ia 1901, the

and the Wichita Caddo surplus
by a lottery. Apart from the
setzlement in 1897, under
in Greer Count
Oxlztoma the year before

e
Loe

Kiowa,
lands,

Indian reservation lands,

the

, which area had officia

of over 5,000,000 acres of the Cher

was made for the 85,000
Comanche,

in all over 2,000,000 acres,

ckee

surplus Tonkawa and Pawnee reservation lands,

zcres of surplus
and Apache surplus lands

ware opened

there was opened

public land laws, nearly 1,500,000 acres

1ly been separated and ann=xed to

defeadant offe:ed the testimony of two real estate appraisers,

Mezers. Henry J. Garrett and Roscoe H, Sears of Oklahoma City, Oklahoma,

lands.

cvzluating the Sac and Fox lands.

which the Commission found contained much useful data.

witnesses on the question of the 1830 fair market value of the

These gentlemen:also coc-authored the appraisal report (Def.

Both of

appraisers adopted the market data or comparable sales approach in

Generally speaking they considered all

thozse valuation factors which the Commission detailed in its findings and

di_cussed herein.

Their coaclusion was that the Sac and Fox surplus lands

hed an 1890 fzir market value of $0.40 per acre.

The Commxssxon believes,

however, that the evidence does in fact support
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o nLZadr value. We note particularly that both government gppraisers

<

ceiculored their $0.40 figuze on the bacis that the mavimum resale price

Zor the Sac and Foi lands, if placed on the open market and disposed of in
small trzcts, would be $1.25 per acre, wiich is the equivalent price for
goverament lands. This seems to be an arbitrary figure'that does not relilect
the Zact fhat the Sac znd Fox reservation is a miwture of good, pad and

indiZfercnt land, which, if divided up and disposed of in small tracts on

M
v
(o}

J
®
3
13!
V)
¥
)
{0

ot

» would certainly command many different prices., Indeed

-

ouz judgment, based on the record in this case, that the choicer

%
ct
[ N
(O]

lands would sell for more than $1.25 per acre.

Taking into comsideration all factors that could possibly influence
the 1891 market vzlue of the subject tfact, such as the location of the
erea, its physical characteristics, climate, timber, development of sur-
rounding areas, markets, traasportation, as well as the private sales of
smz.l improved tracts within and without the tract, and the general economic
outlook, which matters we have set forth in detail in our findings of fact,
the Commission concludes that the Sac and Fox surplus lands as of February
12, 1891, were worth no more than $1.75 per acre.

Since the Oklzhoma Sac and Fox actually received $1.23 per acre from
the United States for the subject lands, or 70230f the then fair market
vzlue as determined herein by the Commission, we conclude that the consider-
ation paid, although to a degree inadequate, ﬁas not unconscionable within
the meaning of Section 2 of the Indian Claims Commission Act, 'We have

also foung no evidence of fraud, deceit, or other sharp practices on the
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paTT O :the governmant officials wao negctizted for the purchase of the

sudb)ect .onds. Therelfore, in the zbzence c¢f any evidence of unfair and

cl.oocnorible declings, the petiticnzr tride s not entitled to recover under
ocur Act wlere there is oanly 2 mere inadecuacy of consideration that fzllce

ar shor: of "shocking the conscience."

See The Miami Tribe of Okizhcoz et al,

V. JTizzl Stetes, 6 Ind. Cl., Cosm. 552, 575, and cases sited therein,

reversec on other grounds, Ct. of CiL. appaal No. 2-59, July 15, 1960.

Accordingly, the claim asserted herein is denied.

Arthur V. Watkins
Chief Commissioner

I concur:

¥, M, Eolt

Associate Commissioner

Coxmissicner Sccit cdissenting in part
and concurring in part.



R

-~

~nde Cl. Coxo . 008

e Coamiceioner, concurring in part and cissenting
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Fm am .1 K I ey~ —m e A S 2 I o
<Qlre are thiree ultimate iczues presented in thic matter:

VIR -

(-, Wanether cor not the Iowa Sac znd Fox by the Treaty of 16887

Leuelred zny rights or interests in the Sac and Fox Reservation of

O - .
UL GLOTS s

(2) Whether or not the United Siafes paid an unconscionable

considerction for its purchease im 1891 of the unallotted or surplus
racts oI the reservation lends of Oklzhoma Territory; and

{(3) Vhether or not the Jercme Commission dealt fairly and

nionorzdbly with the Sac and Fox in negotiating the purchase of subject

L P
L S T

As to the firs: issﬁé:'idédhcur in the decision of the Commission,
but for different reasoﬁs; .E 5i35ént as to the questions of valuation
and fz2ir and honorable dealings.

Pricr to the treaty of October 11, 1842 (7 Stat. 596) both tribes
in question, the Oklzhomz and Iowa bands of the "Sacs and Foxes of the
Missizeippi," then a unified tribe, heid.certain lands in the territory
cf ZIowe, which were therein ceded to the United States and the tribe
was assigned a tract of land in what is now Kansas, and most if not
&1, were Temoved thereto in 1845 and 1846. After between ten to
twency yoeaxs, from 1855 to 1366, certain members returned and purchased
by zrivete sales a part of their former habitat in Tama County, Iowa,
wli.. the inowledge dDut not formal consent-or permission of the United

tzzzs' Indien Agent., The latter band became known as the Iowa Sac,

[q2)

(R
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cnd Feu Tribe.,

Thereziter, on February 18, 12867, the United Stztes also toolk by
cessicn from 'the Sacs and Foxes of the Mississippi' their "diminished
reserve" in Kansas (15 Stat. 495, II Xapp. 951) at the rate of $1.00
per acre. By Article 6 of said treaty the United States agreed, in
considcration of the improvements upon the said (Kansas) reservation,
to give to the Szcs and Foxes for their future home, a tract of land
to be selected in what is now Oklzhoma. The selection of the new
Teservetion in Oklzhoma was therein agreed to be made by Commissioners
2ppointed by the Secretary of the Interior, with delegations from all
tribes proposing to remove thereto; Article 21 of said treaty eipressly
providaed that gbsent members of the tribe of "Sacs and Foxes of the
Mississippi" would be notified of the treaty and for efforts ''to induce
them to come in and unite with their brethen" on the new reservationm.
Axrticle 21 further provided that the Sac and Fox residing in the State
of Iowaz should participate "in the advantages to be derived from sales
of lands, and so forth."

o 1910 the Court of Claims decided an action brought by the Iowa
Sac anc Fox, under a special jurisdictional act, against the Oklahoma
Sac and Fox and the United States, co-defendants. In that action the
Iowa Sac¢ and Fox sought recovery of certainwmbney alleged to be due
the Iowa Sac and Fox as their pro @ata share of certain treaty annuities
that were allegedly paid in an unjust proportion by the Unitgd States

to the Qklzhoma Sac and Fox, 45 C. Cls.-287. The Court of Claims

[a)Y



Iound tihot thie Iowe Sac and Fou volunterily in 1855, and at intervals

L TN - -

thivealiter to 1866, left the Kenmsas reserveation and returned Co their

formor Labitet in Iowe (Finding III, p. 289). The Court held, inter
c.in, thot che petiticner, Zowa Szac and Fox, heid no vested interest
iz unallotted tribal lands and undistributed tribal funds since it had

been their plain and unqualified duty to return to the Kansas reser-
vation agency and claim their rights as members of the legal tribal
entity. Instead, the Court said, they became simply individual Indiamns
living ia Iowa. The Iowa Sac and Fox appealed the Court of Claims
decision to the Supreme Court of the United States (220 U. S. 480).

Mr. Justice Holmes, in the majority opinion affirming the judgment,
rested the decision on strictly legal grounds, stating:

The plaintiffs coantend that, as the (jurisdictional)

act authorizing the suit gave the Court of Claims full
lezzl and equitable jurisdiction,-the appeal opens the
findings of fact for recomsideration, as was held in

United States v. 0l1d Settlers, 148 U.S. 427, 464, 465.

T o =
—il -

, however, was a suit in equity, whereas the present
case is more anzlogous to an action at law, to recover a
furnd, from parties to whom it was paid under mistake of

law or fact, or from the original contractor by whom the
payment was made. -- The counsel for the plaintiffs treats
the statute giving jurisdiction as intended -to open the .
case from the beginning, without regard to inconsistent
statutes, and to provide for an arbitration of what may
seem fair, --- ., A merely morei claim is not made the
foundation of a possible recovery. Something must be :
shewm that amcuats to a right. ---- Whether the plaintiffs
might ge*t an award in a free arbitration, irrespective of
treaty or statute, we cannot say, but in our opinion they
have failed to establish such rights as can be recognized
by this court.

-

(€
(@}
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¢ opinion, Mr. Justice McXenna meintained the cause
nould ave been remanded for further conciderztion because (1) the
Court tilow had erred in refusing to consider certain evidence mace
ccmpeten by the jurisdictional act; (2) the Court should go behind
.dings, under authority of the Old Settler's case, because the
governmznt kight thereby be shown to have commitfed error in prorating
the znnuities on the basis of taking the fixed unvarying sum of 317
for the Sac and Fox in Iowa and 505 for those in Oklahoma.

Tne Commission's legal conclusion in this matter stated in Finding
of Fact No. 19 purports to find that the Iowa Sac and Fox "By volun-
tzrily znd permanently absenting themselves from the confederated tribes
of Sac and Fox on the Kansas reservation, the members of the Sac and Fox
forfeited 211 their tribal benefits and communal rights to said tribal
lands, improvements and other property belonging to the confederated
tribes."”

It is clear from the foregoing suﬁmar&adf the 1910 litigation that
the Supreme Court reluctantly imposed'aALégal?forfeiture upon the Iowa
Sac and Fox claims solely as a matter of contract law, without consider-
aticn oI the equities involved. This Commission, although clothed by
the Congress with the powers and duties of determining the equitable

rights ¢f American Indian tribes, groups and bands, has summarily based
its decision herein, so far as concerns the claims of the Iowa Sac and
Fox, upcn the all-encompassing legalistic barrier of forfeiture, thus

reiusing o comsider what equitable rights, if any, the Iowa Sac and

H]

"Cii mey nave held in Ythe tribzl lznds, improvements and other'progerty

of the confederated tribes."

O

P
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It is true thet the Iowe Sac cnd Tou have herein feiled o ectzb-
1izh tholr claizs of an equitable intercs:t here in the Oklahoma leaxnds.

There 1z no evidence tendered by them to show tie value of improvemenis
wsers made upon the Kensezs recervation in the ten to twenty-iour

s~ g

vezrs its members resided there prior to the 1867 treaty. Although
nd Fox grant in Oklshoma lands, yet such treaty recitation is not so

sacrosanct that this Commission mzy not reserve its judgment on this

Ka)

vestiocn until it has heard the evidence in the Kansas clzims, Docket
219, 7o be sure, the majority opinicn also ctates the Iowa's interest
in the RKansas lznds should be deferred until that case is comsidered.
However, as I view it, the language of the findings and opinion are
negeative pregnant to thie.

Therefore, I concur that the Iowa Sac and Fox have herein failed
to establish that they ever held any equitable rights in subject Okla
Lomz lands., However, my reasoﬂing is not based upon any legal for-
feiture arising from their physical abandonment of the antecedent
Kansas reservation, but merely because they have herein failed to
offer proof of such rights.

I will now discuss the ultimate issue of fair market value of sub-
ject Sac and Fox laads in Oklzhoma. In the Commission's Finding 46 it
is conclucded that as of February 13, 1891, subject lands "had an over-
Zair merket not in excess of $1.75 per acre," and thereforg, the

agreed compensation of $1.23 per acre received was not uncoascionable,

e — el L i e e
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from the lazndc of the Cherckee Outlet upon which
this Commission in Dockez 172, 9 Incd. Cls. Ccmm. 162, Finding 46,
recenily Zound had a feair morket vzlue as of March 3, 1893, "of
eppreiimeately $3.75 per acre.'

Tnus, there is a disparity of twice the fair market per acre
vaiue Iound for szid Cherokee lands than is found for the subject
lands in this case. The valiztion dates of the respective lands ;re
only two years apart, 1891 and 1893.

It cannot be supported, and I would not contend that a fair

marke: value found in one case becomes a controlling precedent for

«

another case., However, since no private sales market in fact existed

for such Indian lands on the date of the cession herein, it is my

opinion we should follow the well settled practice in such cases of
considering evidence of such private sales as appear to be of pro-
bitive value in determining the issue of fair market value. In other
words, the Commission should look to the best evidence available to

assict the Comnission. in determining market value of Indian lands

(Xiowa, Comanche and Apache Tribes v. U. S., 4 Ind. Cl. Comm. 96;
Choctaw and Chickasaw v. U. S., 1 Ind. CL. Comm. 291, 326) and the
Commission should to a large extent examine transactions involving
comparable land sales in or near the area near the time at which the

velue must be determined. (Quapaw v. U. S., 1 Ind. Cl. Comm. 465, 500)

Subject Sac and Fox lands are both in nearness of area and in

nearness of dates of valuation very comparable to those involwed in
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Lo Cneookee Outlet decision zt the necrest point, separated only

by cooul Iiltcen miles in distance and :wé years in time. Did mariet
conditicns, otner than the prime censiderations of time and distence,
tl.e respactive market conditioas to be properly found to differ
v7 I find no substantizi evidence that supporis such
conclusion,

IZ the market ¢ -~ditions were substantially alike, then can it be
fzirly concluded that the Cherckee. lands are so greatly superior in
intrinsic qualities %o the subject lands as to support such wide disparity
in feir market value? In other words, would a prospective homesteader,

1

-the clascs of purchaser who provided this market demand, f£ind the Sac and
Fox lancs only forth-seven percent as valuable as the Cherokee Outlet lands? :
Subject lands rtad tea inches greater average rainfall, a loxnger growing
sezson, a far greater supply of firewood and available timber for com-
struction of settlers' homes, grezter proportioms of fertile bottom lands,
smzller but comparable rates of revenues rezlized from tribal leases of.
lzrge tracts of grasslands, comparahié soils in uplands, and a ccmpaiable
proximity to p?oduce mzrkets. Moreover, a comparison of dexsity of
settler population zt any given subsequent date reveals subject lands,
then as now, supported more pecple per square mile than the more azid
Cherokee Gutlet lznds, and this was true prior to the discovery and
development of oil made after the “urn of this centu

The foregoirg comparison of subject lands of the Cherokee'Ouﬁlet
are hercin made to show in fzirness and equity that such ultimate issue

or finding of fzir market value is neither equitable nor predicated upon
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Tie puimary fiandings madz.  In their zedort of Jume 12, 1890, to

Dem s md T a3 agaea:

v —_ Pag g et D A o X P N ] -~ -
STLSLelnt norTison of thelr negotizticac of the purchese agreement

with the Sac znd Tox ¢f sublect laoads, U. S. Commiccionmers Jercme,

wiison, cnd Sayre concluded with tizzee remerks:

The Szc end Fox ReservzZion conteins 476,688 acres

¢Z Zznd, znd is caid to be batter lend on the whole than
e Crnerokee Outlet. If the whole acreage of the reser-
vztion is counted -- and it should be, for it zll becomes
Zzrm lend -~ the price becomes ¢ trible over $L per acre.
Zut if the 1znd retazined for Indien farms shall be deducted,
tnd the residue only considered, then the price is zbout
$1.23 per acre, or less than the price given to the Creeks
zad Seminoles for Okizhoma, aad zlso a less price than that
vaich the Commission was directed to offer for the "Qutlet".

We do not suggest thic for the purpose of claiming to
fhave made 2 good bargain, but rather to show that we are
guided as to prices by p‘eceden;s of Congress and the price
- that generally obtains for public lands.

(Pet. Ex. 40, p. 5; Sen. Exec. Doc. 172, 5lst
Conz., lst Session)

Scme 90 of the 528 allottees chose their allotments on .almost

0

ontiguous tracts of relatively poor land, and some 40 others were
ascignad allotments almost overnight in order to prepare the way for
the settlers' opening "run" on the surplus iands. Nevertheless, it
appears that at least some thirty to forty thousand acres or more of
the superior quality fertile bottom lands were assigned allottees

prior to the govermment's.purchase of surplus lands. In this important
Tecpect the Sac end Fox surplus lands were of diminished value compered
to other transactions cuch as the Cherokee Outlet lands. The Jerome

Commicsion, in its negotistione, calculsted this factor zs & possible

s .

Toduction in value ¢f $35,000 (cbott 1S% of the total value) es

&Zeted in the zbove cited letter.

.
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ASlle Zrom comparisons of Cherokee Cutlef lands, the evidence cf

h

prIvite iiles in the gencrcl regicn end neriod in question is well

summioriiced in Findings 3§ through 42, showing that values in recorded
Sc-ce transactions ranged Zrom ebour $4.19 to $8.97 per acre between
1891 and 1900. EHowever, it is errcuneoucly concluded that such evidence
15 denudlad of all probative‘value because, as stated in Finding 38,
"It is not possible to determine the exfent, quality zad the value of
the Imp-ovements." The rationale of this conclusion zppears in six
pages, bagzimming at the middle of the Opinion. Its'apparent premises
~2: (1) all recorded private sales were or must be assumed to be only
of imprcoved lands; (2) such improvements were all made by hand laboxr
(without capital outlay); (3) claimants' mathematical formula for
sepzrating the value of improvemeats from land values "is ot judicially
acceptable;" and (4) therefore, all evidence of private sales tramsactiorns,
if rot incompetent, are "incomsequeatial", "interesting but of little
probative value in convincing the Commission" of.the value of raw lands,
or were laads appraised by a (presumably) incompetent govermmeat Indian
-ageat for the peculiar and unique purposes of a railroad company.

¢ is 2z well knowa and undispg:ed historical fact that the settlers'
demand for subject lands was of suchk tremendous proportions that every
acre was taken by homesteaders in a matter of hours after the opening run.

It s true the average homestezder was a poor man with extremely
limited cash resources. He tock subject lands for his home on the
govermmen: terms, the only terms availzble by wiich it was offered

to him. Then, is it Zzir and equitable to the rights of these Indian
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c.zimenic, Dy the process oI incductive ressoning, to now cetermine

C.L2T sulh government szles of subject ionds were the conclusive, or

2T .Lezill the substcatially confrolling faciocr, in determining fair
mariet value? We did not decide that it was so in the Cherokee Outlet

case, Docket 173; and, if the evidzncé of private sales which are recited
in Findings 38 through 42 in this matter was appropriately considered,
it would in my opinion likewise be determined here that the government
public land price did not reflect the true or fair market value.

Finding 38 reflects private land sale values of from $4.19 to
$8.74 per acre in 1890-1892 in Canadian County.

Mcre importantly, Finding 39 shows that in the nine year period,
1892-1500, within subject land area of Lincol? and Payne Counties,
that in 898 tramsactions recorded in the public land records, not
countiny any transaction involving less than 40 acres, that 108,576 acres
were conveyed at an average per acre price of $7.85 in farm size average
tracts of 118.8 acres. With the falling wholesale price index, can such
handmade improvements of log cabins and split rail fences (Finding 41)
oY an &bove average fertility and location be reasoms accounting for
such a substantial differentizl between such prices actually made and

reccrded of subject lands at $7.85, and the "not in excess of $1.75

vzive" ultimately fuad in Finding No. 46? I think not, and yet this

n

ezems the only reasonable deduction possible to reconcile the $6.10

N,

h

Zfercztial., Of course should one, by inductive rezsoning, conclude

he govarmment's price cconstitutes the approximate fazir market value,

mnm T

taen I would be forced to agree that such evidence is indeed impossible
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lonce surrounding an area which he vas interzsted in dbuying. Such an analysis

¢l Zzese seles would give him an ideaz of merket value of land." ‘Yiocwa,
Jcmanche znd fnache Tribes v. United Stetes, 4 Inmd. CL. Comm. 95, 124,

Asile from the evidence of private land sales, waich must be taken
etroipect since the government permitted no sales prior to the

openings of Indian lands, Finding 44 correctly hypothesizes that in 1891
the bonz fide (?) settler would have well known the activities and future
plans of the Jerome Commission to purchase additiomnal lands for settlement,

and without the slightest judicial reluctance the period from 1892-1501

is then cxomined and it is found some 12 miilion acres were in fact opened

o}

th
H

settlement in this period. Here the hypothesis becomes fatally

o

efective because it omits to find that such settler, without any forecasting

4

AD

<

hatever, would most certainly know of the thousands who Lad been unsuccessful
in the 1889 runs. DMoreover, after the negotiations of the Jerome Commission
in the secttlers' forecasts of vacant lands to come on the market at some
unknown and undetermined future date they would just as reasonably and wita
more certainty be able to predict that such unknown future openings would
lixewise attract teeming thousands of settlers already streaming to the
new fronzier. An increasing demand for new lands was found by this Commission
to have continued throughout the coming decade in the new Oklzhoma Territory,

and even after the passage of the free homestead law in 1900. (See Fdg.

20, Xior-. Comanche znd Avache Tribes W, United States, 4 Ind. Cl. Comm.

95. 107) ‘ :

B T S UL SR Y



Mereover, the procohective buyer weuld reasonzbly know in 1891,
&5 oo hiistoriccl fzeoz, not as ayoolnetical csupposition, that Oiilahcza
Cilty nol epTung up overnight Zrom the raw prairies with a pepuletion

inoexcels oI 5000 with over 800 buildings, as hed the new territoriczl

capitel of Guthrie with a populaticn of over 8000, both of which

ies were less then fifty miles from subject land. He would also

<ncw the Congress had created a new territorial government with courts

and counties, and had recenily granted railroad comstruction permits

i every direction in the new territory. He would know of the actual

Tecent comstruction of nearby reilroad transportation and would predict

The natural development of access roads thereto. All of these events

were also fzcts upon which he might reasonsbly and accurately suppose

that when such vacant and more arid lands to the west were opened that

these lands also would be ﬁet with similar demands of land-hungry settlers.
Finzily, I disagree with the ultimate finding (last paragraph of Finding

No. 21) that the United States dealt fairly and honorably with the Sac

and Fox in the purchase of subject land. Comgissioners Jerome, Wilson

andé Sayre negotiated the purchase of subject lands from the Sac and Fox on

behelf of the government and the purchase agreement was signed June 12,

1890. Eighteer months later these same Commissioners also concluded the

orevicucly mentioned purchase of the Outlet lands from the Cherokee Natiom.

3

H
(6]
th

Zoru and pattern of these respective negotiations appear to have been
shezed In all essenticl zecpects with the similer offers and counter oifers.
Alzzcugh “he Jercme Commicssion had reported to the President before either
puTrcrase agreement had been finally closed that it considered subject Sac

gac Tox -ands were oa the whole better than the Outlet lands (Pet. Ex. 40),
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Vel I.oe Tesgpactive gZIreements provic

& zayments to the Sac and Fox of

n

$1.23 cor zere znd of 8:i.2
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2r acre to the Cherokees. To each, the Jercae
Cenmissica in its closed market or govermment negotiations, declared it would
nOT Ciscuss a price in excess of $1.25 per acre. This constituted duress.
Tnis Cozmission has found such negotiations, as to the Cherokees, constituted

duress 2=l z failure to deal at arm's length (9 Ind. CL. Comm. 162, 23

[

wn

)
buz as to the Sac and Fox in this metter this conduct has been characterized

by this Commission as free of fraud, coercion and duress. Chief Keokuk

zad the Sac and Fox were illiterate Indians who required interpreters while
Caief Mzyes, E. C. Boudinot and the Cherokee representatives were able,
astute and literzte men.

. Upcn the foregoing considerations, it is my opinion that the claimants
Lerein have estzhlished by all of the evidence contaired in the record that
tze Sac und Uox surplus lands, as distinguished from the tract as a whole
were worti on February 12, 1891, at least twice the comsideratioa paid, and
if I had the valgation to find I would find not less than $3.00 pe® acre;

that the consideration actually paid therefor. was $1.23 per acre; and was,

therefore, unconscionable. TFor the reasons stated zbove, I dissert,

T. Harold Scott
Associate Commissioner






