
11 Ind.  C 1 .  Coinm. 608 

E E F O E  T3E IhXIAY CLAIMS CO?QfISSION 

1 
Pet i t ioners ,  ) 

1 
v. 1 

1 
T"2 UXITED STATES OF WiERICA, 1 

Docket KO.  220 

Defendant. ) 

Decidedr November 28, 1962 

Appearances : 

George B. Pletsch,  with whom 
was Guenther M. Phil ipp,  
Attorneys f o r  Pet i t ioners  

Walter J. Muir, with whom 
was Yx. Assistant Attorney 
General, Ramsey Clark, 
Attorneys f o r  Defendant. 

OPINIOX OF TEE COXXISSION 

Watkins, Chief Conmissioner, delivered the opinion of t'ne Cornmission. 

This i s  a claim fo r  additiorial compensation for the  1890 s a l e  t o  

t h e  UniZed S ta tes  of a11 the surplus lands of the  former Sac and Fox 

rese rva t ion  i n  Oklahoma. The claimants are  the Sac and Fox t r i b e  of 

U~lahoma, or  Oklahoma Sac and Fox, and the  Sac and Fox t r i b e  of Missis- 

s i p p i  i n  Iowa, or the Iowa Sac and Fox. Each of the t r i b a l  pe t i r i one r s  

has the  r i g h t  and capacity t o  bring s u i t  on beb2lf of t h e i r  respec t ive  

members under the provisions of the  Indian claim$ Commission Act. 

I n  t h i s  case, however, there is  a dispute between the pe t i t i one r s  

over the- ownership of the claims asserted herein. The Oklahoma Sac 
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-. 
~r.: -.a:.; contend f.-.a: chey k.zvs an e x c l ~ s L v e  i n t e r e s t  is t h e  suk jec t  Lands. 

To =k:s zhe Iowa Sac zr.d FGX take  zxcep:ion. Tae dispuze i s  occzsFor.ed 

5y CLe f x z  ~52: :he i s90  s a l e  of surp ius  lands on the  Oklahoma r e s e r -  

vcZLon took  place many years  af:er shere  was a d i v i s i ~ n  i n  t h e  o v e r a l l  

en L . L ~ ~ Y  + 2 i i a ~ k ~ n  as   he Sac and Fox Xacion. As s e t  f o r t h  iri our d e t a i l e d  

f i n ~ i n g s ,  t he  Comiss ion  has found tha: the  f a c t s  and circu;nsCances su r -  

r c m d i r ~ g  t h e  creation and con;irued ex i s t ence  of the  group known as  t h e  

Iowz Sac 'and Fos  f a i l  t o  support a2 Iowa Sac and Fox t r i b a l  i n t e r e s c  i n  

t k e  s a S j e c t  lands.  Accordizgly, we concluded t S a t  t he  Iowa group, n o t  

SeLsg tk-e real, p x t y  ia i n t e r e s t ,  had no rFght  t o  miiintain t h i s  s u i t .  

The Conmission found t h a t  i n  t h e  year  1842 the re  was a s i n g l e  e n t i t y  

kxwn a s  t h e  Confederated or  United Tr ibes  of Sac a d  FOX Ind iazs ,  a l s o  

c d l e d  :he Sac 2nd Fox Tribes of t h e  Miss i ss ippi .  In  t h a t  y e a r  t h e  

confedezated t r i b e s  s ~ l d  a l l  t h e i r  Iowa lands t o  t h e  United SZates and 

m v e d  t o  a new r e s e r v a t i o n  i n  Kansas. Arocnd t h e  year 1854 o r  '55, and 

cont inuing  on tkrougf; 1862, v a i o u s  members of t h e  Confederated T r i b e s ,  

sicgLy arid i n  s m a l l  groups, vo lc i i t a r i l y  l e f t  t h e  k s a s  r e s e r v a t i o n  and 

r e t u r n e d  t o  t h e i r  o ld  homesites ia IOWZ. These Indisns  were a b l e  t o  

purckase f r ~ m  t h e i r  own funds a s m a l l  t r a c t  of land near  Tama, Iowa. 

Tine Iowa L e g i s l a t u r e  gave them permission t o  remafn t h e r e ,  whereupon 

they  becane b e t t e r  k n ~ w n  as  :he Sac and Fax Tr ibe  of t h e  M i s s i s s i p p i  i n  

- 
Lowa, o-L simply t h e  Iowa Sac 2nd Fox. The withdrzwal of t h e  Iowa Sac 

2zd Fox I n d i a n s  from t h e  Kaxsas r e se rva t ion  was done without  t h e  consent  

of eithe-r, t h e  Coilfederated Tribes or  the. United S ta t e s .  
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A'* y e z r a  tha; fatlowed, t h e  Ioxa  Sac and Fox increased  :he s i z e  

- .  
oz mzLr  T a a  zese rva t i sn ,  bu; s t e a d f a s t l y  r e fused  t o  r e j o i c  t he  con- 

- .  - - ILCZL=?L T r i b e s  on :he Kansas r e s e r v a t i o n ,  although i n v i t e d  Lo l o  s o .  

3y Cs;..;ressior,~l ap?roval, t he  Iowa grou? was permi t ted  t o  sha re  L n  t h e  

Sac as l  70s  t r i b z l  a n m i t i e s  a t  t h e  T a a  r e s e r v a t i o n .  

Zn 1567 t h e  Confedzrated Tr ibes  on t h e  Kansas r e s e r v a t i o n  so id  ail 

t-- L..eir Kansas i n t e r e s t s  LO t he  United S t a t e s ,  and i n  cons ide ra t ion  of t h e  

Fr.?rovernents, which tney had made on t h e  Kansas r e s e r v a t i o n ,  they were 

g lven  a new r e s e r v a t i o a  i n  t h e  then  I n d i a n  T e r r i t o r y .  There they l i v e d  

u n t i l  s a i d  lands were so id  t o  t h e  United S t a t e s  i n  1890. 

S ince  t h e  Iowa group had v o l u n t a r i l y  wiziidrawn f ro= t h e  Confederated 

- ~ ? i b e s  wi thout  t h e  consent of t h e  pa ren t  group, o r  t h e  consent  of t h e  

Uriited S t a t e s ,  tkey e f f e c t i v e l y  f o r f e i t e d  a l l  comnulnal r i g h t s  t o  t h e  
- 

t r i b a i  proper ty  belonging t o  t h e  Confederated Tr ibes .  A t  no time p r i o r  

t o  t h e  s a l e  of t hese  lands d id  t h e  Iowa Sac and Fox acqu i r e  any new 

t r i b a l  r i g h t s  t o  t he  property beloaging t o  t h e  Confederated T r i b e s ,  o r  

Oklahoma Sac and Fox. Even though t h e  Iowa Sac and Fox were pe rmi t t ed  

by Congress t o  share  i n  the  Sac and Fox t r i b a l  a n n u i t i e s ,  such a c t i o n  d i d  

n o t  i n v e s t  them with ar;y a d d i t i o n a l  t r i b a l  r i g h t s .  TLe United S t a t e s  

gave t o  t h e  Confederated Tribes a r e s e r v a t i o n  i n  Oklahoma i n  exchange 

f o r  t h e  t r i b a l  improvements made by t h e  Confederated T r i b e s  on t h e  Kansas 

r e s e r v a t i o n .  Tnus, t he re  was i n  f a c t  an exchange of communal p ropz r ty  

&.-- &.;ch - a t  a l l  times belonged t o  t h e  Confederated Tr ibes .  

T'r,e Comiss ion  has  purposely detefmined i n  d e t a i l  t h i s  quescion of 

. t h e  ex teng  of t h e  i a t e r e s t  of t h e  Iowa Sac and Fox i n  t h e  subject ,  l a a d s  



. . -- 
G-A. nes  y e t  t o  be t r i e d .  Under t'ne stLpuIa:ion the  Iowa Sac arxd ?;'ox 

w e r e  t o  forego  a c l z i =  i n  t h i s  casz i n  exchzinge f o r  a guzrenteea inzeresr 

i n  t i e  c l a i i  i n  Docket 219.  Tne Cosaission wzs a o t  s o  much coiicerned 

with t k e ' ? o s s i 3 i l i t y  t l l s t  t he  fowz Sac cnd Fox could r i g h t f u l l y  g ive  up 

a p o s s i b l e  i n t e r e s t  i n  t h i s  case ,  bu t  we thought it would be improper 

f o r  Z h  C~az i i s s ion  :o s zzc t ion ,  wi~houZ 2ny j u d i c i a l  exainination, a 

.. - 
= r L ; a i  k i t e z e s t  i n  Docket 219 w;rlere such i n t e r e s t  might no t  a c t u a l l y  

2 s .  TLe C ~ ~ i s s i o a  s h a l l  deternLne t h e  i s s u e s  i n  Docket 219 only 

wkex thzy  zze  proper ly  before  us. 

-- W e  r e a c h  now t h e  i s s u e  of t'ne fzir market va lue  of t h e  s&plrrs lands  

oa  t h e  Okf&oaa zese rva t ion ,  ar,d cSe s e s u l t a a t  li&ility, i f  any, of t h e  

Z a i t e d  S t a t e s  t o  t h e  Okl&ama Sac znd Fax f o r  a l l eged ly  having purchased 

Zhsse i z c d s  f oz a n  cricoascionable corn idera t ion .  

Tiye Okl&.ma r e s e r v a t i o 3  tazds  were accpi red  by the Uiiited S t a t e s  

f zon  the GicLAoma Sac 2nd Fox uxder an- agreement concluded betwser, t h e  

s z l d  t r i b e  and t h e  'lCf,er&ee" or "Jerome" Commission a c t i n g  ozl beha l f  

of t k e  g a i t e d  S t a t e s .  Due t o  ~ 5 s  mourrting derc~,nds t o  opea up more wes tern  

- .  
k n c s  t o  whLte s e t t l e n e a ~  under t L e  hcms tezd  i a w s ,  Congress, under t h e  

--- r- visions 9 of t he  Indian  Appropriat ica Act of March 2, 1889 (25 S t s t .  

--,.\ r w t ,  zuG5orized t h e  creation of a C m i s s i o n  f o r  t h e  pa-pose of nego t i -  

+Lzg vl t5 t5e Cherokee Kation mci a l l  o:her Indi2n t r i b e s  claiming o r  
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L-L;,C-UL 05 t>e i r  Lazds o r  --' ;,.,crests there in .  it was t5e  Fc:en:ion 

sl Zcr~;r?ss 5 z c  t h e  Indizn t r iSes  tzeated wit:-, by the  C ~ m F s s i o x  s:.oila 

i - - . 
- c ~ e  c-,otc.eats cn the reservzt ioz  f o r  eack nem3er of :heir t r i b e ,  226 

then seL1 a i l  the surpius i a d  t o  the UnLted S ta tes .  This s ~ p l u s  iand 

would :he2 be made cvailable f o r  white s e t t l enen t  under the  hoxescead lz~zs. 

r-e -ne Jerome Comission began negotiat ions with the  Oklahoina Sac aad 

Fox 02 Xay 31, i.890; After the usuzl exchange of p leasan t r i es ,  acd a fze r  

the C~;r;l;lission had advised the Indians of tfie des i re  and t he  need f o r  t>e  t 

United Szztes t o  purchase t h e i r  surplus lands, both s i de s  got  d o m  t o  the 

busicess a t  har,d of f ix iag  t5e number and s i z e  of the  al lotments t o  be 

se1ec:ed by t5e  t r i b e ,  and tne pr ice  t o  be p a i d  by :he Unkted S t a t e s  f o r  

the  excess over and above the t o=a l  acrezge needed fcr  tfie 2 l lohe: i t s .  

The hLghest pr ice  demanded by the  Sac and Fox was $2.00 per acre  f o r  a i l  

t 5 e i r  srrrplus larids. They a lso  asked for  the  a l l o ~ m e n 3  t o  be 200 ac res  

each with the  pr iv i lege  of making a se lect ion aywbere oiz eke rese rva t ion .  

Tie best  ofz'er the Conmission could nake w a s  160 ac re  al1o:ments f o r  each 

nsrher of tke t r i b e  and $1.23 per acre f o r  :he s-=plus lands provided a l l  

t5e  ~Llotments  were selected south of the Deep Fork of t he  Cacadizn River.  

A s  f i i ia l ly  agreed upoc, the  I r r d i a ~ s  were t o  s e l e c t  160 acre al l6 tmects  

znywhsre on the reservation,  and the  United S ta tes  would pay $485,000 or 

$1.23 per acre for  the  surplus laads. The acreement was conclcded on 

jcne 12, 1190 and tkereaf ter  submitted t o  Congress f o r  i t s  approval. Tne 

1S90 S ~ C  2nd lox aseemznt was f i na l l y -  r a t i f i e d  on February 12 ,  1191 

. (26 S ta t .  749) ,  which date is the effect ive  date of t he  cess.ion, and t he  

evaluation date herein. 
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torzlir.2 3 , 6 8 3  zczes,  z:-.e 'sulk of ;3Lc'n wcre selected along a c d  Rear cr~e 

2LlcC~cnts  wer :he msiber agrzed upon, $L,000 w2.s detucted 5 5  2:Lce 

. .  ? 

2 2 ; ~  rsz  the surp lus  lands. 2.e ne: acreage czded r o  ;he United Stazes 

v.2~ 391,i33.05 acres for which i: paid $LSl,000 or approxina:ely $1.23 

p e r  acre.  

We have found cothing i n  rhe -recorded proceedings surrounding the 

negoti;tiozs fc r  the  cession of t3e Szc and Fox lands indicat ive  of sharp 

?-=actices or uzfa i r  conduct on the p z t  of t he  Comission members. Tnere 

IS 20 evidence t ha t  the meabers were dealing unfai r ly  with the Indians, 

or A-- ..at they witxfield v i t a l  L ~ ~ o n a : i o n  pecufiarLy wit'nin t h e i r  knoxledge 

t h a t  would de f i z i t e iy  ?Lace t3e  Indians i n  a bargaining disadvantage i n  

agzeeir-g u?oa a pr ice  cmpzrzble t o  the  ac tua l  value of t h e i r  lands. i n  

o:kr words, i f  the  pr ice  agreed u2o;l was i n  f a c t  unconsciona5ie, it i s  

because we might row f ind i: t o  b2 so  f r m  a l l  the  evidence, and not because 

of tSe  asgot ia t ions  with the  IndLans . 
Geogra?l.,icaLiy the  ceded izads 02 the  Sac 2ild Fox Reservation were 

s l t a a t e a  iii the  cer:tzai pa r t  of the Indian Territory. Tae reservat ion was 

r e c t a ~ g ~ l a  i n  &ape, being z3out 43 miles from norch t o  south aaci 17 miles 

wLZe f r m  e a s t  zo west. It was bounded or, the  xorth by the  Cimarron River 

&id on zae south by the  nort: f ark of t're Carradian River. On the  eas te rn  

> o z n d z y  l i n e  w2re lazds belongizg t o  the  Creek Nation azd t o ' t h e  Yesc were 
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L. - . . 
,.:c LGWZ --a c;,e X i c k t ~ o a  I ~ I I C S .  3 3 1 ~ ~  tke  north fork o l  :he Cazadian River 

l.TCS t'- ,, 23L+ . -- .r- .-  &-.- - ~ i .  ,,,... Le-hsc:l:ec S'navzxx rese-=vz:lon. The Sac and Fox r e s e r -  

. * v&.;La;: >ad ~ l r e z a y  ~ e c i ;  surveyed p r i o r  t o  :he date of cession. 

5 e  to?;~:;?k,y cf k e  S x  2nd Fox l a d s  shows generally a rolLL-0 'Lo 

q i z n d  w i C 5  zr, z5ardcnce of o?en p r a i r i e .  ?%ere are  p a ~ c h e s  of timber and 

ocher sTezs aze covered with fragmeskd rocks. The Sottom lands along the  

r i v e r s  and s : r e ~ ~ s  were Level. Tnere were not too msny running streams 

t h r x g h  ' the  reservation,  bgt  the  area  appezred t o  have an adequate wzter 

su??ly, ard on the  w;?ole it was ve;l drained. The elevazion of t h e  sub jec t  

lmls raises f ron between 800 and 1500 f e e t  above sea  level .  

m ~ n e  merage r z i n f a l l  f c r  t h i s  s e a  is  34 inches a year with t h e  

heav ies t  precipizz t ion occurring i n  the  spring. During the  hot  s-er 

nontks, periods of ckought are  e q e r i e n c e d ,  pa r t i cu la r ly  when the  t e n p e r a t u r ~  

exceecs loo0. Ozdinarily the  temperatures i n  t h i s  area would not r u z  t o  

0 
extremes. The average m i n h m  temperature w a s  neaz 48 , znd one could 

courrt on zpproximately 216 f r o s t - f r e e  days between March and October. , 

Tne upiand s o i i s  of the  Sac and Fox lznds consisted of sandstone, 

s k i e  aad some limestone. WniZe subject  t o  erosion, it could be productive 

Fr' properly cult ivzted.  It supported a heavy growth of na t ive  g rasses  

2s wel l  a s  scru5 timber. Tine Indians, who wsre not inc l ined ' to t h e  

~ g z i c u l t u r a l  pursui ts ,  found it more t o  t h e i r  advantage t o  l e a s e  t h e  bulk 

of these  upland areas t o  the c a t t l e  i s t e r e s t s  f o r  grazing purposes. The 

a l l u v i a l  s o i l  of tke b o t t m  lsnds zltng t h e  creeks and r i v e r s  was f e r t i l e  

but  scb j e c t  t o  periodic ove~Flow. 
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,-% -..c s u b j ~ c :  Lye2 WAS f a i z l y  V - L l  c;a5ered, 2 i ~ 5 0 u ~ h  L: consiszed 

.-?C- ...--- ly of =he s c r c j  vaziezy znci ha2 no gczuine c o m e r c i a 1  value. Tne Szrr 

- - Sizciijack oak of :he u p i z n l s  cozld he ustd f o r  pos t s ,  fences,  wagon- 

cLeels 2nd firewood, while s m e  of :he b o ~ t m ,  lznd t i z b e r ,  conris:ing z ~ i z l y  

of elm, cottonwood, pecan, walxut s c d  sycaiore,  could be sawed Lcto lmbez 

- -- 1"- bullding houses. m e r e  were no lcnoim mineral deposi ts  of ar.y value i n  

the  zrea as  of =he date t h e  S l i t e d  S ta tes  acquired t h e  subject  t r a c t .  

CossLderi;ig .&I fac to r s  the 5Lghest and bes t  use f o r  these  lands 

by white s e t t l e z s  would be f o r  subsistecce h~mestead f-ing. 

A s  of the  dace of evaluation a prospective purchaser of a homestead 

on t h e  Sac and Fox lznds would f ind  t h a t  it was t r u l y  v i r g i n  counzry com- 

p i e t e l y  surrouaded on three  s ides  by more undeveloped laads. H e  would a l s o  ' 

: fLnd t k a t  :he India;? a l l o t t e e s  had already seieczed a goodLy poztion of t h e  

b e s t  bottom lands, What Indizz improvements :%ere were on tkese  lands 

would bs  of little o r  no value t o  him. Apart from 2 few frame dw2llings 

Chzt had been c o n s ~ r u c t e d  by t5e more progressive Indians, fie would f i n d .  

oxly t h e  t r a d i t i o n a l  Indian b z k  house or  "wickiup." H e  might be f o r t u n a t e  

enough 20 have se lec ted  zc? u?land r t e a ,  t h z t  may have been p a r t i a l l y  

f eaced by a former I n d i a  Lessee. 

What roads  rfiere w e i e  would be p r i n i t i v e ,  merely wagon track. Xiere 

IiZZe, 02 course, no bridges. Bee zsa--eat r a i l r o a d  l i n e  w a s  t3e SaiCa Fe 

zt G u t k i e ,  Okl,&o=a, some tL4irty 1cL1es t o  the  west. G u z k i e  aad OkLaSona 

CLzy w ~ ~ l d  be the  nearest  sup?ly cezte; as  of the  da te  of-evaluat ion.  

- lnase  CwQ towns had only been ia exisizence zbout two y e u s .  



Zcr In ckeir  o m  words the c l a imnt s  szy, 

'The r;.ost i n p r e x l v e  s i z g l e  factor i n  th i s  1890 
k n d  nzrket, ar,d c'ne one chat should be ke?t a t  the 
fazefront i n  evzLuatixg the Sac and Fox Okl&na 
l a d s  was the exisrenee of 2 t~emendcus pent-up dem2nd 
and a ready mwket for  the encire Indian acreage. * 

m 
~ n e  C o ~ i i s s i o n  w m l d  have to  agree with the claimants that  there 

w z s  a trsmendous dextnd for the Oklahoma lands t o  be o?en~d for  s e t t l e -  

r.2r.c umkr the honestead Lzws. '&is dexand for  "f-;ee Iznd" had beer: 

buLlclFsg up during the decade preceeding the f i r s t  great Land run ia 

the India2 Territary i n  1889 involving the "Unassigned Lands." The 1889 

:ad  run was the culmication of macy years e f f o r t  or, the p x t  of the vzizious 

groups ir. neighboring Kansas t o  force white settlement i n  the Indian Terr i tory . 
h i &  frcx the railroad, banking a d  r e a l  e s t a t e  interests ,  h o  c e r t a i d y  

? l q e d  t k e i r  p z t  i n  zccomplishing t h i s  objective, the most vociferous and 

active h ~ i t a t o r s  for free land i n  the Indian T e r r i t x y  could be found In  

rrie "3oc;ner" movement, Thgs group enjoyed peak populzzity i n  the 1880's 

Ln sollthern Kansas, and the members made several i l l e g e l  ezltries in to  the 

I z d k n  Tzrritory i n  order t o  d r a a t i z e  the i r  cause. 

. 
a- - ?&Z. lepLy Brief, p. 23 



coal2 scquire a 160-acre h ~ e s t e a d  t r z c t  f r e e  of a l l  charges E X C 2 p Z  tl:e 

?G=mr 05 noxinal f i l i n g  i e e s .  Before obtainicg fuL1 t i t l e  t o  'kk hcme- 

stznd ii.2 was r e p i r e d  t o  maintain a f i v e  year residency on h i s  lands.  

-- : 
- - A - s  h ~ d  i ts  advactage though, a s  t h e  s e t t l e r ' s  lands could not be taxed 

o r  ievled  upon during t h i s  f i v e  year period. 

15 he s o  desLred, the  homesteader could acquire f u l l  t i t l e  i n  Less 

~::zz f l v e  years ,  i f  he availed himself of the  commutation p r i v i l e g e  of 

psying $1.26 o r  $1.50 per acre  f o r  h i s  lands. 

E.2 i m e d i a t e  settleinent of t h e  "Unassigned Lands" was accomplished 

by a "run" whczeby tke  thousands who des i red  f r e e  land poured i n t o  t h e  

z e a  at  the appoicked hour and staked out  '2heir claims. By n i g h t f a l l  

02 t h e  opening day a l l  t h e  ava i l ab le  homestead claims i n  t h e  "Unassigned 

Laads" had been taken. 

IC could be reasonably foreseen t h a t  t h i s  same demand f o r  f r e e  land 

would cxdoubtedly be ca r r i ed  over when t h e  subject  lands, some two years  

l a z e r ,  would be  opened under a s i m i l a r  run,  although settlers o a x h e  

k c  and Fox l a d s  would be required t o  pay a $1.25 per acre  a t  t h e  end 

05 =he f Lve y e n  period. 

A s  t h e  events  proved, t h e  1891 run, f a r  the Sac and Fax lands was 

&so a success,  wirh all avai lzbie  hoar-stezd s i t e s  being taken up i n  

sf iort  c-der. T'e addirional  requirement t h a t  a bona f i d e  s e t t l e r  pay 



. - < , -.:> 5;: x z z  f o r  his lerids a t  the  end of :he f i v e  year period provzc no 

c;:xrr?:-: :o eve2 A e  poorest hcnesteader. E i s  o r i g i n a l  e n z q  cos: nozhing 

- .. - -- ,,,-t 5 ~ ~ 7 .  Cthe f i l i n g  f e e ,  and he hzd i n  eSfect  a f i v e  year  opcLon t o  buy 

." ^ 1 "" . . ?  

..-a L,.L Ii so desired.  I n  the  msanwhile it was t a x  f r e e  and judgzent 

psoai, c3d he was under no contrac tual  obl igzt ion t o  complete h i s  t r ans -  

;c:Lon wF~h the Goverxrient. He could abandon h i s  160-acre t r a c t  withoxt 

l s ~ a l  co~sequence i f  he so  desired.  

Zie claimaats would have us believe t h a t  the  1891 demand f o r  hoae- 

s:*zd sLtes on the subject  lands would a l s o  support a ready market f o r  

&- ~ i l e s e  szTe raw unimproved lands a t  a $7.19 per acre  pr ice .  m i ~ ,  of 

corryse, ?resupposes tfie existence of s u f f i c i e n t  buyers w i l l i n g  and 

fLsaciiLLy zble t o  meet t h a t  pr ice ,  i f  i n  f a c t  it is reasonable. 

I n  ar r iv ing a t  ESe $7.19 per acre  f igure ,  the  p e t i t i o n e r s  placed 

i n  evidence c e r t i f i e d  t i t l e  abs t rac t  taken o f f ,  the  deed records  of Payne 
I 

and 'Lincolzl counties beginning i n  the  y e a  1892, and on up t o  a;ld including 

t5e y e a  1900. I n  a l l  there  are l i s t e d  898 t ransact ions  covering l a d ;  

s a l e s  of approximately 40 acres or  more i n  the  Sac and Fox p o r t i o n  of 

these  two counties. Since the  o r ig ina l  e n t r i e s  were made under t h e  home- 

s tead  12:;s, which required the  entrymen t o  make c e r t a i n  improvements be fore  

r e c e 2 v i n ~  h i s  "patent", these s a l e s  are presumably of improved p roper t i e s .  

Irz tkese 898 transactions,  a t o t a l  of 108,578.40 acres  w e r e  conveyed f o r  

a =o:ai considsrat ion of $851,879.65 or  a: an average p r i c e  of $7.85 pe r  

acre  f o r  t h z t  nine year period. 

- 
LTI order Eo es tabl ish  a hypothetical. per acre p r i c e  f o r  t h e  Sac aad 

?GX L ~ L I Z ~ Z  f o r  t h e  ye= 1890, the  c la-hants  made dubious a ~ p l i c a t i o n , o f  t h e  

Wnoiesale Price Indzx fo r  a l l  commodities f o r  the  period 1890-1910. ?%ey 

concluded t h a t  the  market value f o r  improved Sac and Fox lands i n  1890 was 





pnzting it up f o r  sz le .  Appaect ly  t h e  average homeszeader made T i ~ c l e  

us2 of k l s  co;c;rute:ion pr iv i leges .  Tne evidence i n  the  record shows thet 

j u X  Ovcz 31% of the  Sac and Fox 12nds were ever paid f o r  and patented a t  

$1.3 p c  acre,  e i rhe r  a f t e r  connutation, o r  a f t e r  the  exp i ra t ion  of the 

-. zxve ye= residency requirement. 

I ~ c l u d e d  i n  &.st $7.85 per acre  Everage p r i c e  r e f l e c t e d  i n  the  c m p i l -  

~ t i . 0 ~  of t h e  898 pr%vate l a d  s a l e s  l i s t e d  by the  claimants, aze found 

m ...,..y -- inczsments of v&ue t o  the  land i n  t h e  nz ture  of improvements. Besides 

t h e  obvious physical  inprwesents  which t h e  owner of the  pyoperty p leces  

thereon,  such as buildings, fencing, digging wel ls  and c u l t i v a t i n g  p o r t i o n s  

t t iereof,  t h e r e  z e  the in tagibles ,  which include such t h i ~ s  as proxixcity 

t G  Le;.-r=s, schools, and other urban influences cs well  as a c c e s s i b i l i r y  Zo 

z o c i s ,  brFdgss znd ra i l rozds .  There must a l s o  be considered t h  

z c z z r i  ;;,Fticd., soci,zl a d  ecoslozLc growth and deve lopen t  i n  a n e l ~ l y  

cc2zLci2 q e e  ~:i.& &facts  cle v ~ l u e  of located t h e r e i n  whethzr phys ica l ly  

- -- - -. . LYb,-cvei or ast. FZ :S nast d i f f i c u l t ,  i f  not impossible, t o  assess i n d i v i d u a l l v  



Besides the  zbstracted l i s t  of priuace land s z l e s  taken off t h e  deed 

records af Payne and Lincoln counties, the  t r i b a l  claimants have zsked t h i s  

ComLssion t o  consider as  valuation f a c t o r s  i n  t h i s  case t h e  appra i sa l s  made - 
i n  1694 3y irrdian Agent Shelby of 126 t r a c t s  of Land t h a t  were so ld  Co white 

settlers by I n d i a  a l l o t t e e s  on the  former Pottawatornie and Absentee Shawnee 

reservations. The 126 transactions involved 16,171.97 acres t o  which Agezlt 

S~e'lSy sssigned an average value of $8.97 per acre. The Coinmission. f i n d s  it 

~ L f f i c u l :  t o  g ive  much weight t o  b e n t  Shelby's appra isa ls  i n  t h e  absence of 

ozher evidence of value with respect  t o  t h e  same lands. The C m i s s i o n  has  

no wsy of determining Agent Shelby's qua l i f i ca t ions  a s  a land appraiser .  H i s  

q p r a i s a l  f i g u r e s  cennot properly be tes ted ,  and they sfand uncontroverted. 

3 s  note ,  however, t h a t  i n  h i s  repor t  he s t a t e s  t h a t  the  Indian a l l o t t c e s  had 

s e l e c t e d  t h e  b e s t  lands which w2re s i t u s t ~ d  along the  r i v e r s  and stream, aiid 

A: - + h i s  h lghes t  ap?raisals 'were given t o  c e r t a i n  t r a c t s  because or' t h e  num- 

bs= of zcyes i n  cu l t iva t ion  and t h e i r  ncarness t o  the  p r i n c i p a l  towns of Shawnee 

znd Tecultlsetl, as well a s  the Choctaw Gailroad which r a n  through t h e  Canadian 

V d l e y .  A l l  of these t r a c t s  are  located south and outside of t h e  Sac 2nd . 

Fox lands. 



-- A . . L ~ z  i s  a lso  i n  evLcicace f l fzcen  a??rzLssis meat: becween 1'302 end i 5 l G  

Src c x  Fox za l  ?ot=awa:c=ie ;22ls; ihey being, however, smAl l q r o v e 2  

&-- - L-,:=s =;:~iLs; ozly 1,547 ecres. Tae s a c l l  acreage Lxvolved as well 2 s  t he  

- - -  _L L~...u-enezo of t 'ne a?praisal  dazes :o rhs. evaiuacion daze herein ,  Err of r.o 

g c x k e  zssis:cxce t o  C m i s s i o 3  is evaluating t5e  subject  1 x 6 s  2s of 

- ??. 

1 .  5 e  Co;;;nission a lso  found lackins i n  probative value,  a schedule of 

dz.a;es f o r  c e r t a in  lands t o  be cdien fo r  a proposed r a i l r oad  right-of-way. 

Y2e pzrzicular  t r ~ ~ s a c t i o a s  involved a zo ta l  of only 124.16 acres ,  2nd of 

cozrse, "right-of-way11 lands have 2 peculiar  and unique value t o  a r a i i r o z l  

c o q  tny . 
There is  a l so  i n  evidence a l i s t  of 39 pr iva te  saies of s m a l l  t r a c t s  of 

fzzl t&en of t he  deed records of Canadian County, Oklahoma, f o r  the  years 

X 3 3  t h ~ o u ~ h  1892. Canadia  County i s  80 miles t o  t he  west of t he  subject  
f - z 

f 2;ids, wlth t h e  greater  p u t  thereof located on the  o r ig inz l  "Unassigned 

La;?dsl' t$at were f i r s t  og>ened for  settlement i n  1889 under t he  homestead 

laws. Tnere are only eight  sales recorded i n  1890 t o t a l i ng  1,236.92 acres ,  

which were sold a t  an average pr ice  of $4.19 per acre.  I n  1891 there  were 17 

s a l e s  zcounting t o  2,754.13 acres which were sold at  zn average p r i ce  of $5.22 

per acre,  and i n  1892 tihere are l i s t e d  only 14 s a l e s  t o t a l h g  2,213.18 acres  

~ ~ L c ' n  s ~ l d  a t  an zverage pr ice  of $8.22 per acre. The extent ,  qual i ty  a ~ d  

valire of improveaents is unknown. Apart from demonstrating a very l imi ted 

mzrhet for the  pr ivate  s a l e  of s m a l l  improved t r a c t s  i n  Canadiari Cocrity f r a  

1890 t k o u g h  1892, the probative value of these few s s l e s  is  inco~lsequent ia l  

<-  fir<-- --. ---,- an 1891 f a i r  market value fo r  rhe subject  l a d s .  

Tae Commission agrees with the t r i b a l  claimanzs t h a t  it is  imp.ossiSle 

t o  d e t e x i n e  wi th  mathematical exactness the  1891 f a i r  rcarket vaLue of tfie 



..-. z n ~  -'a:; ,cr.ts. l i e  s l so  f:cl i."x?oz;~;le t o  acce?: t'ne clals;r,:'s v;cw 

. -  - - 7 .  5 c ;  1; s c  L R C ~ Z L S  kc2 5e2c 7erz::tsd 20 dLspose of =heLr s c r p l s s  LznZs 

a: z zzLz --- ...,, het :hey w3cl.c  k ~ v e  r e z l ~ z s i  a;: merage of $ 7 . 1 9  p e r  acre for 

cx:? of :'ne 391,ISS.Oj s c r e s .  Query: VAO was willin; and f rnencia l iy  

. - - - -2-c LG 3xy all chis land i n  i t s  r m  and unimproved s t a t e  a: such z pr icc?  

% - . -. c-:li-.mz hoaesteader of the lS9G1s? 

Z ~ ~ - - z c o n o ~ i c  condition o i  the averzge white s e t t l e r  who populated 

rhs IntLan Terri tory i n  the 1890's is  hzrdly one t ha t  would support a 

S7.19 pcr acre land marlcet fo r  unin?roved h a e s t e a d  s i t e s .  Tne la rges t  

z rc -~?  G- s e t t l e r s  in teres ted i n  farming Oklahoma homestead s i t e s  were from 

L-7 a --.- Sou=h where the  farm ecaaomy had been severely depressed s ince  the  

e n i  of :ke C iv i l  War. Even the  e a r l i e s t  group of new comers, the  o r ig ina l  

"boo3ers" who made the 1889 run t o  Unassigned Lands, consiszed chief ly  of 
3 

-2 pooz fmers  f r m  kouthern Kansas, who crossed over i n to  the  Indian 

T?-- , ~ i = o r y  with a l l  t he i r  ear thly  possessions i n  the  back of a wagon. 

O!ildioma h i s to ry  i s  rep le te  with accounts of t he  pr ivat ion and poverty 

of =he ea r ly  s e t t l e r s .  Included i n  t h i s  in f lux  of native American farmers 

c o u l l  be found many poor immigrant Europeans, who, having despaired of 

f ind ing  work and a decent l iv ing i n  t h e  g rea t  eas tern  seaboard c i t i e s ,  

mved  westward i n  expectation of be t t e r  things. 

T;;z f i r s t  two or three years of the  new l i f e  i n  Oklahoma Terr i tory  

after t h  1389 opening were econonically rough fo r  the s e t t l e r .  There 

w e r e  excessive droughts and the inadzquzte f m  equipment l imited crop 

src- L?s k rczsly sectloas. Despair aad f rasz ra t ion  a f f l i c t ed  many, who 

is dLsgzst sbadoned t he i r  c l a h s  o= t r z h 2  =hexu off for  cext t o  no,thing. 



-- ., - *  - - -  . coy--- -.. L - LC - -..-- ..,-css foucl  L= neccszz-y t o  enac: a s e r i e s  of r e l i e f  

- . 
oc 2:s ?ropir:y; noney tha t  was soreiy needed f o r   fan^ eqqpmeat and s u p p l i e s .  

i;: the  "f ree  boxes" moven;en= chat  f i n a l l y  culminated i n  the  pessage of 5-ie 

Tree Xoiaeszeai ~ c t  of ~ a y  17, 1900 (31 S t a t .  179). This ac: provided i n  

p z t  f o r  :be canceilat ion of a l l  paymezts due on homestead eatries, and t h e  

Fssusnce of pacents t o  a i l  hcpesteaders upon completion of the  staCutory 

r ~ s L i m c e  requirments .  It did not apply t o  those individuals  who wished 

t o  cozmute t h e i r  en t r i e s .  It has been conservatively e s t i m a t ~ d  t k a t  t h e  

passage of t k i s  l eg i s l a t ion  saved the  Oklahoma homesteaders some $l5,OOO,OOO 

I n  paymec:s t h a t  would have gone t o  the  United Sta tes .  

I f  z prospective 1891 purchaser of t h e  subject  lands had i n  mind t k e i r  

r e s a l e  as hmestead sites, h e  would not  only have t o  take i n t o  consideraZion 

t h e  feeble  buying power of the  Oiclahoma homesteader of 1890, bu t  a l s o  t 3 e  

p r e v a i i i q  government land po l i c ies  t h a t  would i n  t h e  years  t o  fo i low dispose  

of ,  at pu5lic s a l e  =d a t  the  governmsat pr ice ,  the  many m i l l i o n s  of a c r e s  

of t k e  Jezone Comission i n  =ranging f o r  the  purchase by t h e  United S t a t e s  

of z.Lllio-s of zcres  of surplus Indian l a d s  would put any pzospective 

puzckzser ~f t h e  subject lands on no t i ce  t&t, he would a o t  oaly have Zo com- 

p e t e  w i t 5  :he government price,  but a l s o  w i t h  the  L i b e r d  terms -avai$able 

ur,der t h e  public land. laws. 



-.- 2 : - - 
,--L -,, -895, t 5 e  i a s ~  "rd' wss ~ a d e  f o r  the  85,000 ~ c r e s  of sur?lus 

7 -  . 
i a d s .  f a  1901, the  Kiowa, Conzncfie, aad Apacke surpt-s lanas 

a2d t'ne VicLita Caddo s ~ r p l u s  lads, i n  a l l  over 2,000,000 acres ,  w2re opened 

by a l o t t e r y .  Apz: from the  Indian rese rva t ion  lands,  the re  was opened 

fcr  sez t l enen t  i n  1897, under tke  pub l ic  land laws, nearly 1,500,000 ac res  

Fn Greer Co-xL:y, &ic\ y e a  had o f f i c i a l l y  been sepzrated k d  an&ed t o  

G-..' .' - - - ~ . a  tfie year before4 

w, LA defezdart  of.fered t'ne testimony of two real estate appraisers ,  

M- ,-. -- 
L A G S ; , ~ .  E e r i  J. G a ~ e t t  and Roscoe H. Sears of Oklahma City,  Okla50ma, 

as expez= wi=zesses on t;le q u e s t i o ~  of t3e  1890 f a i r  market value of t k e  

su3 jecz lads. '.&ere geztlemen :also co-authored t h e  appra i sa l  r epor t  (Def . 
Zx. 16) wXc5 Cle Comiss ioa  f o-=d coctained mu& zrseful data. Bo5. of 

t k s e  a p r z i s e r s  adopted t h e  m u k e t  dota  o r  comparable sales approach iz 

c - ~ z l c a t i n g  t h e  Sac snd Fox l a d s .  Generally speaking rhey cozsidered a l l  

tLose v z l c a t i o a  f a c t o i s  whic5 tfie C ~ m i s s i o n  de ta i l ed  i n  i t s  f indings  and 

dL-cussed he re in .  Their co;lclusion w a s  t h a t  the  Sac and FOX slirplrrs iaxds 

had an 2890 f z i r  market vztue of $0.40 per acre. 

T'e Coimission believes,  however, L\at the.evidence does i n  f a c t  scpport 



- - . , ,-- - - - - -  v !:e nore ?c=ticui?--ly - '-- ,..,I -* 2o:n ~overr-xent zsprziissrs 

c- lc - lzz- l  tkeLr SC.40 fLpr.e ox rLe b a s k  k z t  the mz.:ixzm r e s d e  pr ice  

- --- . - iv- t5c Sac ax< Sc:: lanss,  ;I 2lzced or. :he op;l ;i;arice: and disposed of i n  

- - 
c.-,- 0 *-- - -.- -.-..--& L- - L ~ s ,  w0ui.d be  $1.25 per zcre,  i k i~ : ?  LS the equivalez: pr ice  far 

S~;-L:XT~;?: 'Izads. n . i s  seems t o  be an axbiertry f igure  that  does riot r r f lec :  

*L > - ;ac: -'--' :he Sac zr.1 Fox rese-;va:io;l i s  a mixture of good, bad &;id 

. - . - -  
xcrzrezznz  land, ~ i c h ,  i f  diviaed up and disposed of i n  small t r a c t s  on 

2; Gpen zsrkat, would cer ta ic ly  comznd mzny d i f fe ren t  prices. Indeed 

2 -  - 
-L 1s 0;1r judpent, based on the record i n  t h i s  case, t ha t  the  c5oicer 

LzxL would seLl fo r  more t h a  Si.25 per acre. 

F, 1akLng in to  consideration a l l  f ac to rs  tha t  could possibly influence 

=ke 1991 market value of the subject  t r a c t ,  such as  the  locat ion of z5e 

-- 3 - 
-L&, i t s  physical character is t ics ,  climate, tiinber, development of sur- 

roucding areas,  n u k e t s ,  t raasportat ion,  as well  as  tSe pr ivate  s a l e s  of 

- -  . s n z ~ L  r q r o v e d  t r a c t s  within a d  without the  t r a c t ,  and the  general ecanomic 

outlook, which nzcters we have s e t  fo r th  i n  de t a i l  i n  our findirigs of f a c t ,  

zhe Comission concludes t ha t  the Sac and Fox surplus lands as of February 

12, L891, were worth no more than $1.75 per acre. 

Slrice t h e  Okl&oma Sac and Fox actually received $1.23 per acre  frorn 

t he  Unized S tz tes  fo r  tfie subject lznds, or  70%. of the  then f a i r  market 

value as determined herein by the  Commission, we conclude tha t  t he  consider- 

az ioc  paLi, although t o  a degree inadeqvate, w a s  not uncolzsciorrablr wi th in  

t he  meanlxg of Section 2 of the Indian Claims Coamission Act. W e  have 

z l s o   for:^< no evidence of fraud, Leceit, or other sharp pract ices  on t he  



f o r  t h e  

any e v i d e x e  of cnf air 

I 
A concur: 

6 icl. C1. Coa .  552,  575,  and c a s e s  s i z e d  the re in ,  

g r o u ~ d s ,  C t .  of C l .  as2zcl KO. 2-59, July 15,  1960.  

the cLaim a s s e r t e d  hereis i s  denied.  

CozznissFcner S c c t t  Zissenting in part 
concurring in pzt. 

k t h u r  V. Vztkins 
Chief Comissioner 



tke reservation l a d s  of Okl&ma Territory; and 

t.keEher or not the Jeroine C m i s s i o n  deal t  Zairly 2nd 

with the Sec a d  Fox i n  negotiating the purc'nase of subject 

, > - As t o  t5e f i r s =  issce,  Ldccncur i n  the decision of the Commission, 
4 

but for di f ferent  reasons. E Eigser; t  as to  the questions of valuation 

2zd  r'z2r and Lmor3ble dealings. 

k i c r  t o  the t r sa ty  of October 11, 1842 (7 S ta t ,  596) both t r ibes  

i n  cpstLon, the Okl&mc a d  Itwa bznds of the "Szcs and Foxes of the 

ElssFssh?i ,"  then a cnified t r ibe,  held certain Laads i n  the t e r r i t o r y  

" - 
oz -G:JE, W ? L L ~  wzze thereia  ceded t o  the United States md  t l -e t r i b e  

wcs esslz;ed a t r a c t  of l a d  i~ t,,zZ is  now Kansas, a d  most i f  not 

r l I , , w e r e  =removed t'nereto i n  1845 at: I&&. After bemeen t en  t o  

-....- - i -&~- . -y  y x z s ,  frm 1855 to  2.866, certain members rezurned an6 p=chesed 

57 )zLvzze sa les  c p a t  of their  forner hzbitat  ir. Tma County, Iowa, 
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-. - .A-ecfter ,  -- on i;'ebruzry 18, 1 2 6 7 ,  =he United S t z t e s  a l s o  teal: by 

ces s i cx  f ~ o r ; !  " t 2  Sacs 2nd h x e s  of t 5 e  ?: iss iss ippi"  theLr "diraizlshed 

reserv?" i n  i<zcszs (15 Scat .  495, IZ Sapp. 951) a t  t 3 e  r a t e  of $1.00 

pe r  a c r s .  By P z t i c l e  6 of s a i d  c rea ty  the  United S t a t e s  zgrced, i n  

c o n s i t z a t i o a  of t h e  in~rovexen:s upon the  s a i d  (Kansas) r e se rva t ion ,  

t o  g i v c  t o  t h e  Szcs and Foxes f o r  t h e i r  f u t u r e  hone, a t r a c t  of land 

t o  be s e l e c t e d  i n  what i s  now Oiclzhma. The s e l e c t i o n  of t h e  new 

raservctLoil i n  Okl&ona was t h e r e i n  egreed t o  be made by Caxxnissiozers 

q ~ o i n c e d  by t h e  Secre ta ry  of t he  I n t e r i o r ,  w i th  de l ega t ions  from a l l  

t r i b e s  proposing 20 remove t h e r e t o ;  A r t i c l e  21 of s a i d  t r e a t y  express ly  

providcd t n a t  zbsent  meribers of t h e  t r i b e  of "Sacs and Foxes of the 

X l s s i s s i p p i "  would be  n o t i f i e d  of t h e  t r e a t y  and f o r  e f f o r t s  " t o  induce 

tLem t o  come i n  and u n i t e  with t h e i r  brethkan" on t h e  new r e s e r v a t i o n .  

A r t i c i e  21  f u r t h e r  provided t h a t  t h e  Sac and Fox r e s i d i n g  i n  the S t a t e  

of Iowz should p a r t i c i p a t e  " i n ' f h e  advantages t o  be der ived  from sales 

of lar,Ss, and s o  forth." 

I= 1910 t h e  Court of Claims decided an a c t i o n  brought by the Iowa 

Sac ar& Fox, under a s p e c i a l  j u r i s d i c t i o n a l  a c t ,  a g a i n s t  t h e  Oklahoma 

Sac a d  Fox 2nd t h e  United S ta t e s ,  co-defendants. I n  t h a t  a c t i o n  t h e  

- 
iowa Sac and Foi; ,ought recovery of c e r t a i n  money a l l eged  t o  be due 

"Lhe Iotra Sac  and Fox as t h e i r  mo ,  2zia share  of c e r t a i n  t r e a t y  a n n u i t i e s  

4- L. - ~ - a =  w c e  a l l e g e d l y  pa id  i n  2.:. = j u s t  propor t ion  by t h e  United S t a r e s  

t o  t h e  Q k l a h m a  Sac and Fox, 45 C. C l s .  287. The Court of C l a i m s  



va:Lon c,oeacy axd claim the i r  r igh t s  as  menbers or' the l ega l  t r i b a l  

eXL2y .  Instead, the Court said,  they became simply individual  Indians 

l i v i c g  La Iowa. The Iowa Sac and FGX appealed the  Comt of Claims 

decisioz t o  the Supreme Court of the United S ta tes  (220 U. S. 480). 

Yz. Jiistice Eohes ,  ia tk,e majoricy opinion affirming the  judgment, 

r es ted  t5e decisioa on s t r i c t l y  legal  grounds, s ta t ing:  

Tr.e p ia ln t i f  f s coatead *at, as the  ( ju r i sd ic t ioza l )  
ac t  aut3orizing the s u i t  gave tSe Court of Claims f u l l  
iegzl asd equitable j c i s d i c t i o n , . k h e  appeal opens the  
fi=.Sinss of f a c t  fo r  reconsideration, as  was  held i2 
Zni-zed S t a ~ e s  v. Old Seztlers,  148 U.S. 427, 464 ,  465. 
v-,- 
--iL-, Sowever, was a s u i t  i n  equity, whereas the  present 
case i s  more a~efogous t o  an ect ion a t  law, t o  recover a 
fur.<, from par t i es  t o  &on it was paid under mistake of 
ia: or  f ac t ,  or from t5e or iginal  contractor by wSom the  
payaent was made. -- The c o u x e l  f o r  the  p l a i n t i f f s  t r e a t s  
the  statrrte g i v i r ~  j c i s d i c t i o ~  a s  intended .to opeil the  - 
case f r m  the  begF=i~-i;, without regard t b  incorsis2ent 
s t z k t e s ,  m d  t o  provide for an a rb i t r a t i on  of wkat may 
se-rx f e i r .  --- . A merely mozel clain; is not made tl-ie 
focr2atioa of a possible recovery. Something m ~ s t  be 
shc:.m t k a t  ~ C U T ~ ~ S  t o  a rig'nt. ---- Whether t5e  p l e i n t i f f s  

t ,-.- ge': an award i n  a f ree  a rb i t r a t i oa ,  i r respect ive  of 
t reaty  o r  s ta tu te ,  we cannot say, but i n  our opinion tfiey 
have f z i l e d  t o  establish such r i g h t s  as can be recognized 
by t h i s  court. 



SOve:ir.rnt k igh t  thereby be shorn t o  have emitted error i n  prorzring 

t;-z 2n--.i+-'3 L L ~ ~  03 Eke basis of taking the fixed u~varying sum of 317 

for  the Szc and Fox i n  Iowa and 505 for  those i n  Oklahoma. 

- in? C0;rnlssionts legal concinsion i n  t h i s  matter s ta ted i n  Finding 

02 Fact No. 1 9  p-=ports t o  find tha t  the Iowa Sac and FOX "By volun- 

t z r L l y  rad perm=eatly absenting thenselves from the coafederazed t r ibes  

05 Sac 2i1d Fox on the Kansas reservatian, the members of the Sac and Fox 

fcr fe i ted  z11 their  t r i b z t  benefits and cormncnalrights t o  said t r i b a l  

lacds, Lmprovenents and other property belonging t o  the confederated 

tribes. ':  

IC is  clear  from the  foregoing summary .df the 1910 l i t i g a t i o n  tha t  

t'ne Supzeme Court reluctantly i-oseda, I;ega2!forfeiture upon the Iowa 

Sac and Fox c l a i m  solely as a m z t k  of contract law, without consider- 

a = i m  of the equities involved. This' Gommission, although clothed by 

tZle Congress w i t h  the powers and duties of determining the equitable 

rl&ts of American Indian t r ibes ,  groups and bands, has summarily based 

i t s  decision herein, so f a r  as cozcerns the claims of the Iowa Sac and 

Fox, upux the 211-enconpassing Legalist2c bzrr ier  of forfei ture ,  thus 

- i e~bar -c -  c. , - - L-o 5; c o i ~ i l e r  what e p l z a b l e  rLghts, i f  any, t'ne Icrwa Sac and 

?cx ;r;zy have k21d i n  "=5e t r i b a l  lznds, iqxovements and other' pro~jerty 

of t3.c confederated t r ibes  ." 



. +  ' I- ;s z x =  5 2 :  the IOXZ Ssc c z l  ?,I; h a e  here22 f e i l e i  =o e z z ~ b -  

. .  - 
, - a -  *-*,.,:- - . ---.. C-I=:::.s 02 2;: eq.i<:s>.;Le '-*--cs: L . ~ b C ~  'nere iz the GkL&~ox.z L z i s .  

-. -..ers LL no evLdeace te;.dered 5y =?.Lz to S ~ G W  tk~: vaiae 05 iz.?rrovenen; 

. .- - ---.- L-- L.~...;~Ts ~ , a &  u p 3  t5e  1;xsg: res&~vz:Lon i;: t5e tc: t o  twz2:y-fozr 

y s c r s  5,s z.tx3ers resLded there prFor to  she L667 Creaty, A l t 3 o q $ i  

azd 30x grz2t in  O i i l ~ ~ ~ m ~  lands, y s t  scch treaty reci ta t ion i s  not so 

qceszlcr: u9:il F: kas F e ~ d  t5e evidence ir: the k z a s  clzims, Docket 

-- m 9 .  ,o be s c e ,  the majority o?inicn also ;=ates the  Iowa's interesc 

-. 
iri she ~.ar=sas lzads shoald be deferred un t i l  tha t  case is considered. 

-- ficxever, as I view it, tfie language of tne findings asld opinion are 

~e~s=iv? ?regnant to this .  

,-,- ~ x z e f o r e ,  I cozcur that the Iowa Sac and Fox have herein fa i led  

Zo establ is5 Zka: ~ e y  ever held any equitsble r i g h t s  i n  subject Oklz- 

kosz L~iids. Howzver, my reasoaizg is  riot based upon any legal for- 

f e i t x e  arising fxm L\eir physical abandonment of t5e antecede~lt 

Kaiisas zeservatioz, but merely because they have herein fa i led  to  

=.c &re= - proaf of such riglits. 

I r i L I  now discass &e ultimate issue of f a i r  market value of srib- 

ject  Sac a d  Fox l a d s  ir, OicL&.oma. In t 5e  Commissiol-'s ?in,ding 46 it 

is  concluded t k a t  zs of Febr~ary 13, 1891, s z b  ject  lands "had an over- 

L I  fzLz mdcet  not in  a c e s s  cf $1.75 pe r  acre," a ~ d  &&erefore, tfie 

agreed cmpenszzlon of SL.23 per acre received was no2 ~ ~ c o n s c i o ~ a b L e .  



2 n s ,  there is a d i s p z r i t y  of Z-zLce the f a i r  w r k e t  per acre 

v z h e  iouad for szLd Cherokee l a d s  char: is found for the subject 

La;1ds i n  zhis case.  The vahz t ion  dates of the respective lar~ds are  

oaLy :wo yeers apart, 1891 and 2393. 

- 
It c2nnot be supported, and I would not contend tha t  a f a i r  

- -- 
I . ~ c u ~ E ' :  value found i n  one case becozes a controlling precedent for 

ariotker case. However, since no private sa les  market i n  fac t  existed 

fo r  such Iadian lands on the date of the cession herein, it is  my 

osinion we should fo&low the well s e t t l ed  practice i n  such cases of 

cocsLdering evidence of such private sa les  as appear t o  be of pro- 

bZtive value i n  d e t e ~ i n i n g  the issue of f a i r  market value. I n  other 

wozds, the Commission.should look t o  the best evidence available t o  

ass i s?  the Com=issioa.in determining market value of Indian lands 

(Kiowa.  Comanche 2nd Aoache Tribes v. US., 4 Ind. Cl. Comm. 96; 

Cfioctzw and Chickasaw v. U. S., 1 Ind. C l .  Cornm. 291, 326) and the 

ComnLssion should t o  a large extent examine transactions involving 

compzrable land sales in  or near the area near the t i a e  a t  which the 

value must be detenined. ( @ u ~ D ~ I ~ T  V. U .  S. ,  1 Ind. C1. Comm. 469, 500) 

S ~ b j e c t  Sec Fox Lzzds are boch i n  nearness of area and i n  

nearness of dates of valuation very coinpuable t o  rkclse involved. i n  



prox-b i ty  to produce mzke:s, &reover, a comparison of dezs i ty  af 

se=tier popalatiosl ~t aqy given s u b s e v e 2  d a t e  reveals  szbjec: Lmds, 

&"- ~ - - e x  as ~ O W ,  sxppor^,ed maze p e q l e  per square m i l e  t52r t3e m c z e  a=id 

Clie-rak~z G~zle:  iz?ds, arzd t h i s  was  tzce p r i o r  t o  t3e  discovery asd 

62veLo?;r.errt of oil ma& af te r  t\e t.jr.n of t k i s  ceztcry. 

ZcCc fo rego i rg  coinparison of s ~ b j e c t  lands of the Ckerolcee OctLez 

are herc;,? roade t o  sfiow in fai=ess a d  equity that such ultima=e i s s c e  

-. . *  

o r  z m a z i g  of fziz ma-ket v a k e  is  nei tker  equi table  nor ~ r e d i c a z e d ,  npol  



T>e Scc z d  FG:: Rescrvrzion ccntzins 479,688 x r e s  ? .  - - 
L- ~znd, CZC is  zaid t o  be  bszzer Lznd on t h e  tL?ole than 
L e  CkeroXse 3c:let. Ii the  tZ;?ole zcreage of t he  r e s e r -  - *; 

- L * O ~  LS cocn:ed -- and i t  shouia bs, fo r  i t  d l  becomes 
f zm lznd -- che p r ice  becm,es z trFbLe over $ 2  per acre. 

If the  i r ~ l d  re tz ined fo r  In2iza fiz~ms s h a l l  be deducted, 
:% tke  zesidue only considered, tSen the p r i c e  ie about 
b l .  23 per acre ,  or Less t h a .  =he p r ice  given t o  t h e  Creeks 
cnd S e ~ i n o l z s  f o r  O k i z h m ~ ,  2nd ;lso a Less p r i c e  than t h a t  
ti=ich the Cczxission was directed t o  o f fe r  f o r  t h e  "OutLet". 

We do not suggest t h i s  for t'ne purpose of claiming t o  
k v e  msdc 2 good bzrgain, but ra the r  t o  show t h a t  we u e  
gaided as  t o  pr ices  by precedents of Congress and t h e  p r i c e  
c h t  genzral ly obtains f o r  ptzblic londs. 

("2.. Ex. kO, p. 5; Sen. Exec. Doc. 172, 51s t  
Cong., 1st Session) 

Scze 90 of t h e  528 a l l o t t e e s  chose t h e i r  al lotaients  on almost 

c s l l t i ~ u o u s  t r a c t s  of r e l a t i v e l y  poor land, and .some 40 o t5e rs  were 

r s c i p e d  allotxaents almost overnight i n  order t o  prepare t h e  way f o r  '1 

Pie settlers' opening l'runll on the surplus lands. Nevertheless,, it 

c??e=s tSzt zt l e a s t  sorne t h i r t y  t o  forty thousand acres or  &ore of 

A-- -~.e ~ c ? e r i o r  qua l i ty  f e r t i l e  bottom lazds were assigned a l l o t t e e s  

prior t o  t h e  g w e r n m e n t t s . p ~ c h a s e  of surplus lands. I n  important 

=ee?ect the Sac m d  Fo:~ surplus lznds w e r e  of diminished value c o q c e d  

t o  o 5 e r  t ransact ions  such as the  Cierokee Outlet lands. The Jerme 

Cc;zzizcio=1, ir. L t s  rzcgotistions, czLc~l..~.ted thLs :actor zc; a poss ib le  . --- --Luc'iLorr 22. vsluc cf $S5,035 (;Lo'ik LQ% of the  t o t a l  value) es 

-- ,: -( ^ * - -*CLCS i n  LIe above c i t e d  l e t t s r .  



c.*---. - ? ?  - .  
UI.-._-_- L L ; ~  5 2  F L ~ ~ L ; I s ~  3 s  rhrocc> L;:, E ~ G ~ . J ; ~ Z  ~ k a t  va lzes  i n  recorded " 

S2-Cs --- L - u - - a L 1 ~ t i o ; l ~  "A - ~ -3 ; l ged  fro= ;jo,: S4.29  :o $8.97 per zc re  be3iecr:  

:s dznuL2d of 211 proSative value because, as s t a t e d  i n  Finding 38, 

11-  LC is  rat poss ib le  t o  de temin2  tne  ex ten t ,  q u a l i t y  zxd =he value  of 

LE- - L--2 xrp~crvernea:~. " n e  - A,,Aonale -^ ' of t h i s  conclasion appears i n  six 

peges, Legiining a t  tLe middle of t5e Opiriion, Its apparent premises 

: (1) aLL recorded p r iva te  sales were or  must be a s s m e d  t o  be only 

of h I ? r ~ v e d  la2ds; (2) such improvements were a l l  made by hand l a b a r  

(witkou'. c a p i t a l  oxzlay) ; (3) claim=ts ' mathemeical  f orinula f o r  

zcce?=a3le;" a d  (4) ~ 5 e r e f o r e ,  a l l  evidecce of pritrflte sales =a-?sactior-s, 

p ro ja t ive  va lue  ia. convinciag t h e '  Coinmissio~" of t:he valxe  of r z w  lands ,  , 

or  w 2 r e  L a d s  appraised by a (presumably) i n c m p e t e e  governmext Ind ian  

a g e 2  f c r  the  pecul iar  a d  li.~ic_.le p-=poses of a r a i l r o a d  compazy. 

1: is a weLl k s o m  artd =dispu=ed k i s z o r i c a l  f a c t  tka=  t5e settlers1 

ds1za10 f o r  srrbject lznds was cf sz&. trenendoas proport ions t h a t  every 

acre w a s  Zaken by komesteaders i n  a o;r:ter of ho*cs  a f t c  t3e opezing rm. 

It I s  trzre &e zverage komes=ezder wzs a poor man with  extrercely 

7 :-:A --adbed cash resources. He took subject  lands f o r  h i s  home on t5e 

gove=zme-=r terms, tSe  onLy terms availab>e by w5iol it was o f fe red  

h. Tnez, i s  '- -- -CL- --;- a d  equitable Zo tLe r i g h t s  of t h e s e  * lndiaa  



- .  
-2). ..----2c c 2 -L:XL:-:: 2 , .-,VbLr- OL Ixcu:tive r e son ing  , t o  now Eeterriiins 

- - - -  =...,... La-- - - - : L   over;--.er.: s d e s  of su5j ccc LC;..& r;cre t 3e  conclnsive, sr 

zr ;ec;r -- -ce szS;:~;..: Lally con~rollicg faczcr , in dezernining f 2ir 

-.-- -,.* - - 
A..i-L;L~b V ~ ~ C Z ?  1l,2 dii not decLde t;?zt i t  was so in the C'nerokee 0utl.e; 

case, S x k e ~  173; znd, i f  the eviC:-ce of privzte seles which a-e r e c l z e ~  

in  F i n i i n ~ s  3.3 througk 42 i n  t h i s  matter wzs a??ropriately considered, 

2: wouli in  ny o ~ i n i o n  likevise be determined here that  the goverment 

public land price d i d  not r e f l e c t  =he t rue or f a i r  market value. 

~ i - 2 :  - ~ - n g  38 ref lec ts  private land sa l e  values of from $4.19 t o  

$8.74 psr acre Ln i890-1892 i n  Canadizn County. 

X c e  in?ortmtly,  Finding 39 shows that  i n  the nine year period, 

L892-1SCl0, with,in subject land area of Liiicol? and Payne Counties, 

t ha t  is 898 trzr,sac:ioas recorded i n  the public land records, not 

-. colizitir-2 any ',ransaction involving l e s s  than 40 acres, that  l08,57 6 acres 

were coxeyed a2 z? average per acre pr ice of $7.85 i n  farm s i z e  average 

Zrzc2s of 118.8 acres. With the f a l l i ng  wholesale pr,ice index, caii such 

Eandz&t improvements of log cabins azd s p l i t  r a i l  fences (Finding 41) 

o-r an z'bove averzge f e r t i l i t y  and location be reasons accouating for  

sucS a s~bsZan t td .  d i f fe rent ia l  between such prices actually made and 

reccrded .of subject lands a t  $7.85, and the "not i n  excess of $1.75 

vzlcen - d-~La,e ly  7 L -..& fuad i n  FindLng No. 46? I think not, ye t  t h i s  

C 5;- ------s 5 2  o d y  reasoaabie deduction possible t o  recancile the $6.10 

-- - L'"'erc:--2ial. Of couzse s'nould one, by inductive rezsoning, conclude 

-- L-L = g w = p a e ~ z ' s  ?r ice cccst i tutes  :he zpproxiszte f a i r  market value, 

-; ,..-=I 3 I r-scLd be forced t o  agree t kz t  such evidezlce is indeed impossible 



o ? e z L z ~ r  of Z c d i a i  lands, Finding 44 c o r r e c ~ l y  hypothesizes t ha t  i n  1891 

- .  the 3occ ;rde (? )  sett lei :  woilld have w e l l  kno- the a c t i v i t i e s  and future 

pLezs of the 3eroine Copmission t o  pirrchase addit ional  lands fo r  setcleinent, 

and wLtkaut the  s l i gh t e s t  judic ia l  reluctance the period from 1892- 1901 

i s  =hen cscmined and it i s  fouad some 12 mii l ion acres were i n  f a c t  opened 

for set:;enent i n  =his period. Here the  hypothesis becomes f a t z l l y  

r! 
7 - ce iec t ive  because it omits t o  f ind  t ha t  such s e t t l e r ,  without any forecast ing 

vkLever ,  would most certainly know of the  thousads who had been ur,successful 

L z  tLe IS89 runs. Noreover, a f t e r  the  negotiations of the  Jerome Comission 

Ln the settlers' forecasts  of vacant lands t o  come on the  market a t  some 

uScnown and urideternined.future date they would jus t  a s  reasonably znd w i t 5  

more cerzainty be able t o  predict  t ha t  such unknown future openings would 

I i k t i i s e  a t  t racz  teerniq thousands of s e t t l e r s  already streaming t o  tke 

new f r o x i e r .  An increasing demand fo r  new lands was found by t h i s  Commission 

t o  k v e  continued throughout the  coining aecade i n  the new OklAma T e r r i i ~ r y ,  

xd even a f t e r  the  passage of the  f r e e  homestead law i n  1900. (See Fdg. 

-. - 50,  ::Lu Caznche ztc! fmache Tblbes V'. United States,  4 Ind. Cl. Comm. 

5s.  i 3 7 )  



C ~ Z L ~ S  --c=e less ti-- . ,,, ;;'- ,,,, y cLLes from su5ject  Larid. E2 W O I L ~ ~  alsa 

.:XX ~ k ?  Coor.ress had created a new t e r r i t ~ r i a l  goverrxnent w i t 5  col;rts 

z-d couy-Eies , =c: had -;ecez:ly g r ~ n t e d  r a i l r oad  construction permFts 

- L- - every direction i n  :>e new tzz r i to ry .  He would know of the  actual  

--3- 
. - - ~ ~ e n t  coastrucrion of nezrby rz:,road t raaspor ta t lon ar,d wouLd pred ic t  

=Le n a P z a l  developnent of access roads thereto.  A l l  of t?hese events 

wczc a l s o  f zc t s  u?on w:?Fch he might rezsonably and accurately suppose 

Liz= wSca such vacant and nore =id lznds t o  the  west were opened t hz t  

tXesz lzr,ds z lso  wo.clld be met with siailar demands of l z n d - h u n O ~  s e t t l e r s .  

Finzi ly ,  I disagree with the  ult imate f inding ( l a s t  paragraph of Finding 

Xo. 21)  s'nat the Ur-Fted Sta tes  dea l t  f a i r l y  and honorzbly with t he  Sac 

~ n t  ?ox Cn the  purchase of su3ject  laad. Comissioners Jerome, Wilson 

a d  Sayrz negotiated the purchzse of scbject  lands from the  Sac and Fox on 

"J5zlf of tfie government and the  purchase agreement was signed June 12, 

1 S 5 3 .  EFghteer, months Later these same Cosmissioaers a l so  concluded t h e  

?zeylocs Ly mectioned purchase of the Out l e t  lands f roin the  Cherokee Nation. 

- - 
A-12 LOT. .. and pst tczn of t k s e  respeczivc negotiat ions appezr t o  have been 

~ Z q c d  Lz e l l  esseztLcl ;,;?ects wi5-1 t h  simihr of fe rs  and counter o f f e r s .  

Bl2-ux$ Ae jszcxe Cm.icsion hsd reporeed t o  the President before e izher  

3 C i = 2 ~ €  zgiecierrt k d  5ee2 fLidLy closed t ka t  it cossidered subject  Sac 

x i  Fox k n d s  were 02 3,e d o l e  be t te r  t3an the  Outlet lands (Pet. Ex. 4 0 ) ,  



5x2 2s t a  the Sac aad Fcx i n  t h i s  m e = t e r  t h i s  coaduct has been charzcterized 

226 t5e Sac zzd Fox were i l l i t e r a t e  1ndians.who required i n t e r p r e t e r s  wkile 

Czief Fkyes, E. C .  Bxdino t  and t k e  Cherokee representa t ives  w e r e  able ,  

1- 
, zke f o r e g o i r ~  considerations, it is my opinion t k a t  the  c h i m a n t s  

hereFx h v e  e s t c i l i s h e d  by a l l  of t'ne evidence coataized iri t3e  record h a t  

tl=e Sac tr.L ,a:< surplus lands, as dist inguished from tfie t r a c t  as a whole 

w z e  xorzl-- GX Febrczry 12, 1891, at least t v i c e  tke  coxsideratiazi paid, 2nd 

if I Lac! 5 e  v a l c s ~ i o n  t o  f ind  I wmld find c o t  less tkaii $3.00 pe* acre; 

tLz2 zle co=lsidera:iorr actually paid therefor.  was $1.23 per acre;  and was, 

I-- + - ~ e r e f o r s ,  uiicoxciozable. Par t5e reasoas sta:ed zbove, ' I  dissrr:. 

T. Hzrold Scct t  
Associate Commissiozez 




