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BEFORE THE INDIAN CLAIMS COMMISSION 

THE OTTAWA TRIBE AND GUY JENNISON, ) 
BRONSON EDWARDS and GENE JENNISON, ) 
AS Representatives of TEIE OTTAWA ) 
TRIBE, ) 

) 
Petitioners, ) 

1 
vs . ) 

) 
THE UNITED STATES OF AMERICA, ) .  

1 
Defendant. ) 

Decided: November 26, i962 

Appearances : 

Docket No. 303 

Allan Hull, with whom were 
Harrison, Thomas, Spangenberg 
& Hull, and Louis L. Rochmes, 
Attorneys for Petitioners 

William D. McFarlane, with whom 
was Mr. Assistant Attorney General, 
Ramsey Clark, 
Attorneys for Defendant 

OPINION OF THE COMMISS ION 

Holt, Associate Camissioner, delivered the opinion of the Commission. 

In a prior determination in this case (8 Ind. C1. Comm. 831) this 

Commission made findings of fact and rendered an opinion in which it 

held that petitioners herein were entitled to recover of defendant 

certain stated sums and that as to certain other issues the petitioners 

were entitled to recovery of and from the defendant but that the 

amounts could not be definitely determined without further hearings and 

proof thereon. The Comission by Interlocutory Order of June 29, 1960, 
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held that defendant was liable for, and the parties were ordered to 

submit additional proof thereon, as to the following: 

(a) The appraised value of the 10,702 acres of school 
lands, amounting to $50,196.97, turned over to trustees 
by the 1873 agreement for sale for benefit of the Ottawas, 
less whatever sums are shown to have been actually paid to 
the Ottawas by the trustees from the proceeds of sale and 
less the amounts expended for expenses and services set 
forth in Finding of Fact No. 44, and 

(b) For an amount equal to the profit that may be shown 
was made by Hutchinson and Kalloch from the sale of 5,000 
acres of Ottawa school land which may be shown by records 
of bona-fide first sales of these lands, and 

(c) For the value of 3,032 acres of Ottawa school lands 
sold by the trustees who did not invest the proceeds as 
required by the Treaty of June 24, 1862 -- the amount to 
be determined by taking the average sales prices of 
record for these sales. 

In addition to a determination of the above questions the Commission has 

now before it the issue of what offsets, if any, defendant is entitled 

to under the provisions of the Indian Claims Commiss2on Act. 

Following the entry of the Conrmission's Interlocutory Order of 

June 29, 1960, the defendant filed a motion for rehearing on October 14, 

1960, which motion was objected to by the petitioners and orally argued 

before the Commission by the parties. On March 10, 1961, this Com- 

mission rendered an opinion (9 Ind. C1. Comm. 98) denying defendant's 

motion for a rehearing. The previous findings of fact and opinions 

made in this case fully set forth the pertinent facts involved in these 

claims and need not be reiterated now. After denial of defendant's 



11 Ind. C1. Comm. 550 

motion for rehearing hearings were held on the remaining issues and 

defendant introduced additional evidence on the matters for determination 

and on offsets while petitioners rested its case on the evidence already 

before the Commission. 

Defendant's proposed findings of fact and brief (filed on August 3, 

1962) contain an exhaustive examination of the entire record on not 

only the limited issues as to amounts of recovery set forth in the 

Commission's Interlocutory Order of June 29, 1960, to be given further 

consideration but also a reargument of the entire case. This was done 

in spite of the fact that defendant's motion for rehearing was, after 

careful consideration thereof by the Commissibn, denied on March 10, 

1961 (9 Ind. C1. Corn. 98). The Commission in view of its previous 

findings of fact and opinions in this case intends herein to confine 

itself to the limited questions set forth in its Interlocutory Order 

of June 29, 1960, and to a determination of offsets. 

Trust in Liquidation under 1873 Settlement. 

Petitioners contend that the only payment made by the trustees 

charged with the sale of 10,702 acres of school lands under the 1873 

settlement (Findings of Fact 32 and 33, 8 Ind. C1. Comm. 831, 860- 

861) was the sum of $4,934.27 paid in 1881. Petitioners also contend 

that although a further amount of $7,280.88 was found due in 1883 from 

the trustees by the judge examining the accounts of the trustees named 

after the settlement agreement, no order for payment of such fund was 

entered and that there is no evidence that the Ottawa Indians ever 
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were paid t h i s  add i t iona l  amount. Defendant urges t h a t  t h e  $7,280.88 

plus the  $4,934.27, o r  a t o t a l  of $12,215.25, should be found t o  have 

been paid the Ottawa Indians,  The burden of proof i s  upon defendant 

to  show payment of the  $7,280.88 t o  the Ottawas. The record does not 

show such payment and t h i s  sum may not be so  deducted. P e t i t i o n e r s  

a r e  e n t i t l e d  t o  recover the  amount of $50,196.97, l e s s  the  amount of 

$4,934.27 paid t o  the  Ottawa Indians, and less the sum of $1,571.45 

expended f o r  expenses and services  of t h e  t rus tees  a s  found i n  Finding 

of Fact  No. 44, leaving a balance due pe t i t ioners  of $43,691.25. 

P r o f i t  Made by Hutchinson and Kalloch from Sale  of 5,000 Acres of 
School Land 

The 5,000 ac res  include t h e  town s i te  of Ottawa, Kansas, of 640 

ac res  so ld  by t h e  t r u s t e e s  of t h e  Ottawa school lands t o  one of t h e i r  

own members, Young, f o r  $800.00, who i n  tu rn  conveyed t h e  land t o  

Hutchinson, a l s o  a t r u s t e e  and h i s  son-in-law, f o r  $800.00. Hutchinson 

l a t e r  so ld  t h i s  s i te  t o  t h e  Ottawa Town Company f o r  $10,000.00. (Finding 

of Fact  No. 11). P e t i t i o n e r s  seek t o  recover the  sum of $223,728.10 

which they contend the  promoters of the Ottawa Town Company received as 

p r o f i t  i n  t h e  s a l e  of town l o t s .  Defendant on the  o the r  hand urges 

t h a t  t h e  United S t a t e s  i s  l i a b l e ,  i f  a t  a l l ,  only f o r  the  p r o f i t  made 

by Hutchinson by h i s  s a l e  t o  t h e  Ottawa Town Company. Defendant a s s e r t s  

t h a t  t h e  evidence shows t h a t  the  s a l e  on September 15, 1864, from 

Hutchinson t o  the  Company, was a bona f i d e  s a l e  made f o r  t h e  considera t ion 

of $10,000.00, a s  shown by the  warranty deed and the  minutes of t h e  

Ottawa Town Company, and t h a t  the  p r o f i t  t o  Hutchinson being $9,200.00, 



' ( ,  i s  t he  sum which p e t i t i o n e r s  a r e  e n t i t l e d  t o  recover f o r  640 

ac rc s  of school land under paragraph 2(b) of the Comiss ion ' s  

In t e r locu to ry  Order of June 29, 1960. P e t i t i o n e r s  have o f f e r e d  no 

proof t o  show t h a t  the same of t he  town s i t e  t o  the Ottawa Town 

Company by Hutchinson was anything bu t  a bona f i d e  t r ansac t ion .  It 

i s  t r u e  t h a t  Hutchinson was an o f f i c e r  of the town company b u t  t h i s  

f a c t  f a l l s  f a r  s h o r t  of imputing any cloud upon t h e  t r ansac t ion .  The 

cons ide ra t ion  pa id  Hutchinson by the' town company, without  proof t o  t h e  

con t r a ry ,  may w e l l  have been the  ' f a i r  market va lue  of t he  640 a c r e  un- 

improved town s i te  a t  t h e  time of purchase. The only p r o f i t  t h a t  may 

b e  accu ra t e ly  f igured  from the  record t o  have been made by Hutchinson 

i n  t h i s  t r a n s a c t i o n  i s  $9,200.00. 

The remaining acreage of t h e  "5,000 ac re  school  t r a c t "  c o n s i s t e d  

of 4,348.79 ac re s .  This was p a r t  of t h e  5,000 a c r e s  purchased by 

Young which he assigned t o  I, S. Kalloch t o  whom a pa t en t  was i s sued  

i n  February 1865. On June 17, 1865, Kalloch so ld  Richard D. Lathrop 

a n  undivided one-half i n t e r e s t  i n  t h e  lands f o r  t h e  sum of $4,000.00, 

which deed was recorded June 17, 1865. Between 1865 and 1871, 4,093.60 

a c r e s  of t h e  4,348.79 ac re s  were reso ld  by the  following p a r t i e s  t o  t h e  

p u b l i c  f o r  t h e  sum of $43,537.03 a s  follows: 

1. Kalloch and wife  so ld  2,818.12 ac re s  f o r  $18,292.84 

2. Lathrop so ld  982.81 ac re s  f o r  $18,106.56 

3. Kalloch and Lathrop so ld  130.12 ac re s  f o r  $2,550 

4 .  Hutchinson sold 162.55 ac re s  f o r  $4,587.63 
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P e t i t i o n e r s  contend t h a t  c e r t a i n  of these  s a l e s  were not  arm's length s a l e s .  

One i s  a s a l e  by Kalloch t o  United S t a t e s  Senator Pomeroy i n  Apr i l  1865 

of 380 acres  a t  $1.25 per acre  af which he resold  320 acres  i n  June 1868 

f o r  $3,000.00 and the  remaining 60 ac res  were resold i n  1869 f o r  $1,500.00. 

Another questioned t ransact ion involves 400 ac res  sold by Kalloch t o  

United S t a t e s  Senator Lane a t  $1.25 an a c r e  i n  Apri l  1865 which the  

l a t t e r  resold  i n  May 1866, together wi th  90 l o t s  i n  the  town of Ortawa, 

f o r  $2,000.00. Also questioned a s  a bona f i d e  s a l e  was the conveyance 

of 240 acres  together with 6 l o t s  f o r  $100.00 by R. D. Lathrop t o  H. F. 

Sheldon on July  29, 1868. Sheldon on t h e  same day resold  the  land f o r  

$1600.00. Pe t i t ioners  contend t h a t  "These second s a l e s  by assoc ia tes  

of Kalloch and Hutchinson thus returned $7,025.00 i n  addi t ion  t o  t h e  

r e c i t e d  considerat ion of $43,537.03 on f i r s t  s a l e s ,  o r  a t o t a l  of 

$50,562.03 received by Kalloch, Hutchinson and/or associa tes  f o r  t h e  

sale of 4,093.60 acres." To the  t o t a l  sum of $50,562.03 the  p e t i t i o n e r s  

would add $3,151.59, which is  obtained by mult iplying 255.19 ac res  f o r  

which t h e r e  was no considerat ion r e c i t e d  i n  t h e  conveyances by t h e  

average p r i c e  received per ac re  ( s t a t e d  t o  be $12.35) f o r  t h e  sale of 

t h e  balance of the  lands a s  described above. 

Defendant urges t h a t  p e t i t i o n e r s  a r e  e n t i t l e d  t o  recover, i f  a t  

a l l ,  only t h e  sum of $29,731.27 a s  the  p r o f i t  made by Kalloch. Th i s  

amount i s  a r r ived  a t  by adding together t h e  following: $18,292.84 f o r  

2,818.12 a c r e s  of land sold by Kalloch and h i s  wife; $1,275, which i s  

one-half of the  $2,550 received by Kalloch and Lathrop f o r  the  sale of 

130.12 a c r e s ;  $1,575.80, JCallochls ha l f  obtained by giving an average 

va lue  of $12.35 per acre t o  the  255.19 ac res  f o r  which no considera t ion 



11 Ind. C 1 .  Comm. 550 

i s  of record ;  and $4,587.63 f o r  162.55 ac re s  scild by C .  C. Hutchinson. 

Ynless, however, t h e . s a l e  of an undivided ha l f  i n t e r e s t  t o  Lathrop 

was not bona f i d e ,  w e  do not see how t h e  defendant can be charged wi th  

a sum t h a t  high. P e t i t i o n e r s  would have the United S t a t e s  he ld  l i a b l e  

f o r  a l l  t he  r e c e i p t s  received f o r  t he  s a l e  of t he  4,348.79 a c r e s  

because Kalloch and Hutchinson were assoc ia ted  wi th  Lathrop i n  t he  

Ottawa Town Company and therefore  the  s a l e  of t h e  undivided ha l f  i n t e r e s t ,  

according t o  p e t i t i o n e r s ,  was not  bona f i d e .  This  conten t ion  defendant 

urges i s  an  a t tempt  t o  apply "guil: by assoc ia t ion"  by inference .  There 

i s  nothing i n  t h e  record t o  show t h a t  t he  s a l e  of an undivided ha l f  

i n t e r e s t  by Kalloch t o  Lathrop was not  bona f i d e .  To reason otherwise 

because of t h e  a s soc i a t ion  of t h e  men i n  t h e  town company would be 

a r b i t r a r y  and specula t ive .  P e t i t i o n e r s  a r e  e n t i t l e d  t o  cons ider  as 

Kal loch ' s  p r o f i t  t h e  sum of $27,344.31, less t h e  o r i g i n a l  payment. 

Th i s  sum is  a r r i v e d  a t  by taking i n t o  cons idera t ion  the  $4,000.00 pa id  

Kalloch by Lathrop; $21,768.51, being ha l f  of t he  $43,537.03 obta ined  

f o r  t h e  s a l e  of 4,093.60 ac re s ;  and $1,575.80, which is  h a l f  of t h e  

$3,151.59 app l i ed  t o  t h e  255.19 ac re s  unaccounted f o r .  From t h e  

$27,344 -31  which would represent  ~ a l l o c h '  s share  of t he  sales must a l s o  

be deducted t h e  amount of $1.25 per  ac re  o r i g i n a l l y  paid by Young for 

t h e s e  l a n d s ,  o r  $5,450.00, leaving a n e t  p r o f i t  of $21,894.31. 

P e t i t i o n e r s  would add t o  t h e i r  recovery by taking,  a s  prev ious ly  

s t a t e d ,  t h e  second s a l e s  p r i ce s  i n  t he  t r ansac t ions  wi th  Senators  

Pomeroy and Lane, and Ii. F. Sheldon on the  grounds t h a t  t he  o r i g i n a l  
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sa les  t o  these persons were not bona fi.de. A s  t o  t5e  s a l e s  t o  t h e  

Senators it i s  t o  be n3ted t h a t  the secmd s a l e s  occurred a considerable 

length of time a£ t e r  .?he. or ig ina l  conveyances i n  1865 by  Kalloch. I n  

the case of Senator Pomeroy 320 acre.5 were resold i n  1868 and 60 ac res  

i n  1869 while the  lands t ransferred  t a  Senator Lane w e r e  resold  over a 

year l a t e r  i n  1866 and t h i s  r e sa le  included 90 l o t s  i n  t h e  t m n  of 

Ottawa, the  value of the l o t s  not being sho-wn by the  rscord.  Even i f  

the  t r a c t s  purchased by the  Seqators had no: been improved a t  L i m e  of 

r e sa le ,  and they may wel l  have been, the  time i n t e r v a l  wicb changing 

condit ions such a s  economic development of t h e - a r e a  e o d d  r e a d i l y  

account f o r  the  increase i n  market vakiie. There i s  no s u b s t a n t i a l  

evidence of record t h a t  the  Senators w e r e  given a bargain p r i c e  f o r  

lands worth many t i m e s  the  amount paid i n  1865 and t h e r e  i s  no evidence 

of record t h a t  the  Senators w e r e  a s sac ia tes  of Kalloch o r  Hcitchinson i n  

s e l l i n g  these  lands. A s  t o  the  s a l e  by Lathrop t o  Sheldon of 240 a c r e s  

on Ju ly  29, 1868, together with 6 l o t s  f o r  $100.00 which lands and l o t s  

were sold  on the  same date  by S h e l d o ~  f o r  $1,600.00, t h e  record does 

not  separa te ly  staEe the  v a h e  of the  lands and the  l o t s .  1-2 would be 

a r b i t r a r y  and spec.ula?i.ve zo at:empt now t o  place a separaee value  on 

each. 

With respect  t o  the 4,348.74 acre  pareion of 51e "5,000 a c r e  school 

t r ac t "  p e t i t i o n e r s  a r e  enti"1ed t o  recover from defendant t5e sum of 

$21,894.31 which L s  the  p r o f i t  made by Kal.loch, a s  shown by t h e  record,  

i n  t h e  same of these lands. The .;o+,al recovery f o r  t h e  5,000 a c r e  trac.2 

i s  therefore  $21,844.31 and $9,200.00, o r  $31,094.31. 
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S a l e  of 3,032 Acres of Ottawa School Lands by Trus t ees  

This  i s s u e  involves the  va lue  of 3,032 a c r e s  of Ottawa school lands 

so ld  by the  school t r u s t e e s  who did not  i nves t  t h e  proceeds r e a l i z e d  

from the s a l e  of t hese  lands a s  required by the Treaty of June 24, 1862. 

Paragraph 2(c) of t he  commission's In t e r locu to ry  Order of June 29, 1960, 

permit ted t h e  recovery t o  be determined by t ak ing  the  average s a l e s  

p r i c e s  of record f o r  t h e s e  s a l e s .  The p a r t i e s  agree  a s  t o  t h e  f a c t s  

of record wi th  r e spec t  t o  the  value t o  be given these  3,032 ac re s  a s  

shown by t h e  s a l e s  and t h a t  t he  p e t i t i o n e r s  a r e  e n t i t l e d  t o  recover ,  i f  

a t  a l l ,  t h e  amount of $24,396.17 (Def. Req. Fdg. A l t e rna t e  37 and Pe t .  

Req. Fdg. 53).  Defendant, i n  add i t i on  t o  ob jec t ing  t o  any recovery on 

t h i s  i t e m  on t h e  same grounds a s  previously urged t o  t h i s  Commission i n  

p r i o r  hear ings ,  a l s o  contends t h a t  t he re  i s  nothing i n  t he  I rwin  Report 

(Def. Ex. 149) which shows t h a t  Agent Hutchinson so ld  t h e s e  3,032.24 

a c r e s  of land. These lands were so ld  by the  school  t r u s t e e s  and t h e  

proceeds w e r e  n o t  inves ted  as required by t r e a t y  s o  it i s  immaterial  

whether Hutchinson o r  some o the r  t r u s t e e  a c t u a l l y  conveyed t h e  property.  

P e t i t i o n e r s  are e n t i t l e d  t o  recover $24,396.17. 
+. 

OFFSETS 

Defendant i n  i t s  amended answer a l leged  o f f s e t s  i n  t h e  amount of 

$146,005.80. A t  a hearing on t h e  quest ion of o f f s e t s  on November 8 ,  

1961, defendant  reduced t h e  amount of claimed o f f s e t s  t o  $15,996.26. 

I n  suppor t  of i t s  claimed o f f s e t s  defendant f i l e d  two r e p o r t s  of t he  

General Accounting Of f i ce  (Def. Ex. 316 and 317), o f f e red  the  testimony 
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of Mr. Francis J. Gillies of that office who supervised their preparation 

and submitted as evidence photostatic copies of representative vouchers 

to show disbursements under the various categories of alleged offsets. 

Defendant seeks three classifications of offsets; (1) the value of 

1,747 acres of land in the amount of $11,372.97 which defendant urges 

petitioners received in excess of the amount of land promised them 

under Articles 111 and XI of the Treatyrof July 30, 1831, 7 Stat. 359, 

I1 Kapp. 335; (2) expenditures totaling $2,014.55 disbursed solely for 

the benefit of Ottawa Indians of the ~lanchard's Fork and Roche de Boeuf 

bands during the period 1862 to 1947; and (3) expenditures made jointly 

for the benefit of these bands and other Indians of the Quapaw Agency 

from July 1, 1870 to August 31, 1947, for which defendant seeks petitioners' 

proportionate share of offsets based upon population figures in the 

amount of $2,608.74. 

Petitioner takes the position that none of the alleged offsets are 

allowable because, in petitioners' view, the defendant has failed to 

demonstrate that the entire course of dealings and accounts between the 

United States and the claimant in good conscience warrants such action. 

The Commission, however, in taking into consideration these standards '- 

set forth in the Indian Claims Commission Act, 60 Stat. 1049, finds 

nothing in the record to justify denying defendant allowable offsets in 

this case. 

Petitioners also object to specific items claimed by defendant as 

allowable offsets on the grounds that such items were individual benefits 
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ra the r  than t r i b a l  benef i t s ;  were purchased with money expended under 

appropriat ions which provided funds f o r  purposes excepted by the  pro- 

v is ions  of the  Indian Claims Commission Act such a s  f o r  h e a l t h  o r  

education; or  were expenditures made p r i o r  t o  the  1862 t r e a t y .  The 

Commission has considered each item claimed by defendant i n  the  var ious  

ca tegor ies  urged and e i t h e r  allowed o r  disallowed i n  the f indings  of 

f a c t  t h i s  day entered herein.  It would serve no useful  purpose i n  

t h i s  opinion t o  paraphrase the  f indings of f a c t .  I n  considering the  

claimed o f f s e t s  the  Comission has studied the nature of each i t e m ,  

t he  quant i ty  involved, the  population of the  p e t i t i o n e r  bands and i n  

general  has followed t h e  guide l i n e s  s e t  f o r t h  by t h i s  Commission i n  

Red Lake, e t  a l . ,  v. United S ta tes ,  9 Ind. C 1 .  Comm. 457. 

I n  t h e  th ree  c l a s s i f i c a t i o n s  of claimed o f f s e t s  the Commission has 

found (Findings of Fact  52 through 55) defendant t o  be e n t i t l e d  t o  set 

off  some of t h e  i t e m s  i n  two of the  ca tegor ies  but  has denied as proper 

t h e  a l leged o f f s e t  of $11,372.97 a s  the  value of 1,747 acres of land 

s ince  t h e  t r ansac t ion  occurred p r i o r  t o  t h e  1862 t rea ty .  Of the  a l l eged  

o f f s e t s  f o r  expenditures f o r  the  benef i t  of Ottawas alone t h e  Commission 

allows a t o t a l  sum of $1,055.50 as proper o f f s e t s  (Finding of Fact  53). 

A s  t o  j o i n t  disbursements f o r  the  benef i t  of Ottawas and o t h e r  Indians 

of t h e  Quapaw Agency the  Commission allows $973.27 (Finding of Fact  54). 

The t o t a l  amount of o f f s e t s  defendant is  allowed therefore t o t a l s  

$2,028.77. 
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Offsets which were claimed but were expenditures, such as the 

purchase of seed, from the Osage Civilization Fund, are not allowable 

since these were not disbursements from the public fund. Many items 

disbursed under the appropriation "Contingencies, Indian Department" 

have not been allowed since they could have been for administrative or 

agency use. Some items such as "Travel Expenses of Indigent Indians" 

are denied as offsets since they are plainly an individual rather than 

tribal benefit. 

Petitioners are entitled to recover the various sums set forth in 

Finding of Fact No. 50, less offsets in the amount of $2,028.77. 

Wm. M. Holt 
Associate Commissioner 

I concur: 

T, Harold Scott 
Associate Commissioner 

Chief Commissioner Watkins took no part in the decision of this case. 




