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O P I ~ O X  OF THE COXMISSION -- 
Holt, Associate Commissioner, delivered the opinion of the Commission. 

The petition in this case was thely filed by the Confederated Bands 

of Ute Indians, an identifiable group of American Indians. The claim 

asserted in this action is for additional compensation for the land 

ceded by the 1873 Brunot Agreement, identified as Royce Area 566, which 

area wzs part of the land reserved to the Utes by the Treaty of March 2, 

1868. It is petitioner's contention that the consideration for the 
-1 

cession was grossly inadequate and unconscionable or, alrernatively, 

that the transaction was unfair and dishonorable. 
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The land inl-oll-ed i n  the cession Gas a port ion of tl?e r e se rva t ion  

which was s e t  2 p 2 r t  by C.~n,gress f o r  t he  absolu te  and undisturbed use  a c d -  

occupation of t h c  Tabaquarhe, Pluarhe, Capote, Weeminuche, Yampa, G r a d  

River and Uintah bands of Ute Indians.  P e t i t i o n e r ,  t he re fo re ,  he ld  the  

r e se rva t ion  of some l5,000,000 acres  i n  western C o l o r a c ? ~  uzder recogniscrl 

t i t l e .  

By an Agseemcnt which was executed on September 18, 1573, between 

3 

F e l i x  R. Erunot, Coraiss ioncr  on behalf of t he  United S t a t e s ,  2nd t h e  

ch ief  and people of the  Tabaquachc, Nuachc, Capote, Weenlin~che, Yampa, 

Grand River arid Uintah, the Confederated Eand of t he  U t e  Eatior., t h e  zrea, 

designated a s  Royce Area 556, w a s  ceded t o  t h e  United S t e t e s .  The Agree- 

ment was r a t i f i e d  by Cgngrcss e r ~  Apr i l  .29, 1874, rdlich is  t h e  d a t e  of  

va lua t ion  i n  this  case. 

The -petiZic.ner i n  t h i s  case,  t h e  Coilfcicrated Bands of U t e  Ind ians ,  

descr ibes  i t s e l f  a s  cons i s t i ng  of "a confederat ion of t k  ?E:cqahgre, 

White River arid Sotlthern and Ute Mountain Bands of Ute Iridians." Pe t i -  

t i o n ~ r  ~ a i n t a i n s  t h a t  t h e  Unco.iilphgr~ were s m o t i n e s  designated a s  

Tabaquache; t h e  Glhite River were desigEated as Y a q a  and G r a d  River;  and - 

t h e  Soilthern Ute a d  U t e  >fountain Rands vere j o i n t l y  r e f e r r e d  t o  as 

Southern Utes and sonietimes designated a s  Capote, l$acha 2i$ G?ee.dnvche. ~ h d  

p e t i t i o ~ e r  has  omitted t h s  Uintah barrds of Ute Indiarrs vhich vere described-' 

i n  t h e  Trea ty  of 1858 which accorded t h e  Ute Indians t h e i r  recognized o r  

r e s e r v a t i o n  t i t l e .  a d  w c r e  Included, under t h e  6es ignc t ioa  Uintah, i n  t h e  
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Brunot Agree~en t  which ceded the  a rea  i n  question. kThile defendant  contends 

t h a t  the  Uintah bands should be named a s  a cons t i tuent  p a r t  of t h e  p e t i -  

t i on ing  confederated bands of Ute Indians,  those Indians des igna ted  a s  

Uintah i n  the 1868 Treaty and i n  the  Brunot Agreement were Colorado 
8 .  

Indizns a s  d is t inguished  from the  Uintah Uces of Utah. The Colorado 

Uintahs were included under t h e  designat ion White Rivers.  This  ques t ion  

concerning t h e  i d e n t i t y  of t h e  var ious  bands of Ute Indians vas  cons idered  

by t h e  Comiss ion  i n ' t h e  mat te r  of t h e  c l a i m  brought by the  Uintah Ute 

Indians  of Utah, Dockets Nos. 44 and 45 (5 Ind. C 1 .  Corm. 1 and 5 Ind. C 1 .  

Comm. 47). In  those cases  t h e  Comiss ion  found t h a t  the Uintah Band of 

U t e  Indians i n  Utah was not a par ty  t o  t h e  1868 Treaty bu t  was r a t h e r  a 

s e p a r a t e  and d i s t i n c t  group from t h e  Indians of Colorado who came t o  be  

known a s  t h e  Grand River, Yanpa, and t h e  Uintah Band, and e v e n t u a l l y  

White River Utes (5 Ind. C l .  Corn. p. 33). 

P e t i t i o n e r  submitted e x t r a c t s  from a r epo r t  by q u a l i f i e d  c a d a s t r a l  

engineers  who found t h e  a rea  of Royce Area 566 t o  be 3,776,876 a c r e s .  

However, t h i s  computation included the  Uncompahgre Park, a n  a r e a  of 

f o u r  square mi les  on t h e  no r the r ly  boundary of the sub jec t  a rea .  The 

Uncompahgre Park was s p e c i f i c a l l y  excluded from the 1873 Brunot Agreement. 

A s  s t a t e d  by p e t i t i o n e r  i n  i t s  proposed f indings of f a c t  and b r i e f ,  t h e  

1 r Unc~npahgre Park, reserved from t h e  cess ion  and r e t a ined  a s  p a r t  o f  t h e  

e x i s t i n g  U t e  Indian Reservation by t h e  Agreement, w a s  an  a r e a  of about  

10,240 ac re s .  Following the Agreemnt,  t h i s  a rea  was prorrptly occupied 
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by the whites and a government survey included that area in the cesslon. 

Dxe to Icdian protests the Executive Order of August 17, 1876, withdrew 

th? area from the public domain and set it apart as part of tke Ute 

Reservation in accordance with the 1873 Agreement. Hor~cver, reacting to 

white clamor, Congress by the Act of June 15, 1880 (21 Stat. 199), 

first set the area apart as a public reserve and then by the Act of 

- - 
May 14, 1884 (33 - /23/  - Stat. 22) restored it to the public Somain. As 

a result, fblloving the. 1873' Agreement the Utes were dcprlved of the 

Uncornpahgre Park area which is included in the acreage irivolved in this 

case." (Pet. Proposed Findings of Fact and Brief on Valuation end 

Liability, pages 4, 5). It clearly apprars from petitioccr's own statc- 

m e r i t  that any taking of the Un=mpahgre Park area occrrrred subsequent 

to the 1873 Brunot A g r e a i ~ ~ ~  Since this area was not inclueed in the 

cession, it Is ~ 3 t  involved iiz this action &ich is limited by the 

petition to claims arising from the 1873 cession. Accor6l2glg, the 

Commission has fotrnd that the area of Royce Area 566 to be valued in thl:: 

case is 3,766,636 acres. 

The subject area is located in the mountainoas partion of south- 

western Colorado, m s t  of the land lying to the vest cf the Continental 

Divide. Approxi= tely two- thirds of the area' is maur_:airmx, characterized 
I 

by high and ruggeG peaks, deep, rack-walled caQyons 3,000 to 4,000 feet \ 
6eep, and at-a few places to a depth of 5,000 feet. The nocntainbns 

ares in the central a ~ d  eastern portions of the tract rarge fro= elevations 



i 
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1 

! of 12,000 to 14,000 feet. The elevation of the Disappointment Valley in 

1 the west and northwest ranges frm 5,000 to 6,000 feet above sea level 
i 
i 1 while in the southern and western portions of the ceded tract the topo- 
'1 

1 graphy is of the plate& and mesa type. 
1 

1 
j The climate and precipitation vary widely in Royce Area 566. Rain- 

/ fall is approximately eight inches at the luwest elevations w i t h  the high 
4 
f mountain peaks receiving 40 to 50 inches of precipitation yearly, mostly 
f 

i fn the form of snow, with yearly accumulation of snow as great as 40 feet 
in certain parts of the area. The valleys and lower portions of the area 

3 
have a milder climate. 

1 
4 There are some portions of the tract which are suitable for agri- 

.. ,;ltural purposes. Those areas were located along the lower Animas River 
t 1 Valley and the Montezuma Valley in the southwest corner of the area. There 

8 was also a greater portion of the subject tract which would have been 4 

? suLtable for livestock grazing. Because of the high cost of transporting f 
J 

f provisions into the gaining areas of Royce Area 566, the area suitable for 
2 
4 
agriculture and livestock grazing would have enhanced the value of the 

subject tract to the extent that those lands could be utilized for 

raising crops and livestock for use by the miners within the area. 

j However, this represented a very limited local market. There was not in 

1874 any demand for ;range land on the western slopes of the Rocky Mountains 

for any extensive livestock operations. There was within Royce Area 566 

more than enough land upon which to raise crops and livestock to supply 
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the local markets within the area, and any production i n  excess of the 

local de~and could not be p ~ o f i t a b l y  marketed. 

There was an abundance of forest  lands within the subject  t r ac t .  

However, not a l l  of the forest . lands were commercial timber and much of 

it was inaccessible. mere  was, on the valuation date, no market fo r  

lumber products outsi.de of Royce Area 566. However, there was a demand 

f s r  lumber for use i n  the mining communities and i n  connection with the 

development of the mines. The timbered areas were more than adequate t o  

s a t i s fy  the local  demand for use i n  mineral development for  mine props, 

fuels for hoisting equipment and smelters, and for  fuel  and she l t e r  i n  

On the valuation date transportation represented one of the  grea tes t  

problems i n  connectioa with the development of Royce Area 566. As of 

April ' 29, 1874, the only means of transpostation* t o  and from the  subject  

area was by pack t r a i l .  On the valuation date  construction of wagon 

roads had been started,  However, a s  of April  29, 1874, Royce Area 566 

. was a re la t ive ly  isolated area being located some 45 miles f r o m  the nearest  

tradlng post, 35 miles from the nearest post  o f f ice  and 130 miles from the  

nearest  railway supply depot, 

By the valuation date the Kansas-Pacific Railroad had reached Denver 

and the Denver-Pacific had completed a l i n e  from Denver t o  Cheyenne where 

it cmnected with the Union Pacific Line, The Denver and N o  Grande 

RaLlway Company was i n  the process of constructing a main l i n e  of t h e i r  
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r a i l r o a d  along t h e  e a s t e r n  boundary of t h e  Rocky NmntaLn range.  It 

was planned t o  p ro j ec t  branch l i n e s  of narrow gauge i n t o  t he  mountain 

regions of western Colorado. Construct ion of r a i l r o a d s  w i t h i n  t h e  ceded 

t r a c t ,  e s p e c i a l l y  i n  the  mineral ized a reas ,    resented g r e a t  engineer ing  

problems and the  cos t  w a s  exceedingly high. A s  of A p r i l  29, 1874, i t  

vould n o t  have been poss ib l e  f o r  a prospect ive parchaser of Royce Area 

566 t o  have foreseen  the  day when r a i l  t r a n s p o r t a t i o n  wozld be a v a i l a b l e  

w i t h i n  t h e  t r a c t ,  Shch a purchaser would have been aware of t h e  h igh  

c o s t  of cons t ruc t ion  of ra i l  l i n e s  and t h e  r e s u l t a n t  high f r e i g h t  r a t e  

which would be charged by l i n e s  opera t ing  i n  the  rugged mountains. I n  

f a c t  r a i l  t r a n s p o r t a t i o n  d id  not  reach t h e  ceded a r e a  u n t i l  1881, [Then 

a narrow gauge l i n e  was completed t o  Lhxango on t h e  sorrthern border  of 

Royce Area 566. It i s  t r u e  t h a t  any purchaser i n  1874 would have been 

j u s t i f i e d  i n  cons ider ing  t h a t  t r anspor t a t ion  would improve s i n c e  tlie 

r a i l r o a d s  were a c t i v e l y  bui ld ing  l i n e s  c l o s e r  t o  t h e  t r a c t  and t h e r e  

was a c t i v i t y  and i n t e r e s t  i n  cons t ruc t ion  of wagon roads w i t h i n  t h e  ceded 

area .  

In 1874 Colorado w a s  a t e r r i t o r y  and Roycc Area 566 was d iv ided  

between t h e  coun t i e s  of Conejos, Hinsdale and La P la ta .  On January  31, 

1876, La P l a t a  County w a s  divided i n t o  San 3u2n County on t h e  c o r t h  and 

a r e s t r i c t e d  La P l a t a  County on the  south,  On January 18, 1877, San 

J u a n  County was d iv ided  i n t o  a g r e a t l y  r e s t r i c t e d  San Juan  Co;mty on 

t h e  e a s t  and i t s  western po r t ion  w a s  e s t ab l i shed  a s  Ouray County. 
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The f i r s t  permanent s e t t l enen t  i n  Colorado was i n  1551, and i n  1859 

about 100,000 persons entered Colorado, spurred by the  r e p o r t s  of gold i n  

the  s t a t e .  IT'nile many of the prospectors  b c c z ~ e  discoxraged and l e f t ,  

thousands remained and many more came i n  1860. The p o p l a t i o n  of 

Colorado i n  1860 was 3+,200 and i n  1870 it was 39,864. A f t e r  1870 t h e r e  

was a s u b s t z n t i a l  increase  i n  the  population, and by 1874 Denver, 

Colorado Springs, PuebLo, and Alamosa hzd becom s u b s t a n t i a l  towns. By 
I 

1871 over 2,000 persons crossed 'the Contineiltal  Divide i n t o  t h e  p rc scn t  

a r ea  of t h e  San Juan Natlonal Forest.  Fol louin& the ccs s ion  of Royce 

Area 566, an  estimated add i t i ona l  2,000 mzn entered  t h e  rcining d i s t r i c t ,  

a d  the  t o m  of S i lve r ton  had a population of s3nz 200 prospec tors  and 

miners by 1874. 

On t h e  v a l u a t i o ~ l  dz t e  the n a ~ i o n a l  economy was i n  a depressed 

condition. During the  previous decade a la rge  portLon of  t h e  e a s t e r n  

c a p i t a l  invested i n  mining operatiocs i n  Colorado had been l o s t .    here- 

fore ,  by 1874 the re  had been a g r e a t  l o s s  of f a i t h  i n  the Colorado .mines 

by t h e  inves t ing  publ ic  of the east. 

From a n  economic s tandpoint  by f a r  t h e  most s i g n i f i c a n t  resource  of  

Royce Area 566 ley  i n  i t s  minerzl depos i t s .  L%ile mineral  lodes  had been 

discovered i n  the  z r ea  a s  ea r ly  zs  1860 the re  was l i t t l e  i n t e r e s t  i n  t h e  

a r e a  u n t i l  1870. I n  t h a t  year a groap exploring westward t o  tfLe Rio 

h i m a s  near  Baker's Park discovered the  L i t t l e  Giant gold lode  i n  t h e  

S i l v e r t o n  a rea .  Other discoveries  follo:qed, c h i e f l y  of s i l v e r  lodes.  



I n  1871 the area w a s  v i s i t ed  by 25 to  40 prospectors and i n  tha t  year the 

b s  Animas mining d i s t r i c t  was formed. In 1871 there were 392 claims 

reported i n  the books of tha t  mining d i s t r i c t .  

The discovery of the L i t t l e  Giant lode was  given wide publicity and 

generated an aLmost inmediate in t e res t  i n  Royce Area 566. The L i t t l e  

G i a n t  Compaay was organized i n  Chicago i n  1872 and i n  tha t  year i t  was 

reported that 27 tons of ore  were worked by the arrastra .  In  1873 the  

arrastras were replaced by an &algamating m i l l  equipped with a Dodge 

crusher, a B a l l  pulverizer and f ive  stamps. That year the L i t t l e  Giant, 

which was the only developed mine i n  the area, produced $12,000. However, 

short ly  thereafter,  the pay shoot of the L i t t l e  Giant began t o  diminish, 

and it became imrolved i n  l i t iga t ion .  After milling only a few hundred 

tons of ore, the mine and mi l l  were abandoned. 

Follaring the unsuccessful attempt i n  1872 t o  obtain a cession of 

Royce Area 566, the press focused national a t tent ion on the San Juan area 

and increasing numbers of prospectors entered the area. By September 13, 

1873, the date the Brunot Agreement was signed, there had been 1,441 claims 

recorded with.& the ceded area and 47 recorded transactions i n  mineral 

properties had taken place. 

The mineral deposits i n  Royce Area 566 were characterized by generally 

regular, prominent veins which were v i s ib l e  along the surface. Due ' to  the 

.high r e l i e f  o f - t h e  region the mining was done by driving horizontal  shafts .  

The minerals were a h s t  always exclusively i n  lode deposits and the few 
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placers were insignificant in amount or value. The principal precious' 

metal was silver but with some locations containing gold deposits. There 

were substantial deposits of lead and copper. While there was also some 

zinc, it had no value as of the valuation date and, in fact, was a detri- 

ment in the smelting process. 

The character of the mineral deposits varied throughout the various 

mineralized portion of Royce Area 566. The Little Giant lode was described 

as a remarkable lode, consisting of a quartz ore with free gold in the 

white quartz in the center of the vein. This gold was simply recovered 

by crushing the ore and amalgamating the gold. A great number of the 

deposits were galena lodes, many of which were low grade, with some silver. 

Other locations had a smaller percentage of galena with the veins con- 

sisting of 'khite quartz, heavy spar, galena, sulphurets of iron and 

copper and 'gray copper.' me, antimonial sulphuret of silver." There 

.were also more valuable lodes which contained no galena with very Little or 

no q-cartz. The veins were "fil-led Kith a matrix -of f luorspar thickly 

: spattered through from wall to wall with 'gray coppert and black sulphurets 

of silver." (Ref. Ex. 22, p. 332) 

Most of the silver-bearing ores in Royce Area 566 were complex in 

composition and.required special reduction methods or processes for ex- 
. .  . 

traction of the valuable metals.' The low grade ores presented problems 

which required expert metallurgists to devise reduction methods which 

could recover metals profitably. As of the valuation date no effort was 
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made to handle the low grade ores, and for many years thereafter much money 

was spent in a search for profitable methods of smelting with much of the 

valuable content of-the ores lost in the waste piles. The great trans- 

portation problem meant that only the highest grade ores could be shipped 

to smelters outside the ceded area. On'the valuation dzte some reduction 

works were being constructed and operated within the area. However, 

the machinery f6r such operations had to be brought in by burros, and 

the smelting and red:ction operations at and shortly after the valuetion 

date were often costly failures. As of the valuation date most of the 

mineralized area of Royce Area 566 had been prospected but there had 

been no significant developinent of the mineral prospects. Accordingly, 

there is no evidence as of 1874 upon which to base calculations of the 

amount of blocked out ore or the grade of ore in the various locations. 

Further, it is not possible to make any reasonable estimate as to the 

cost of mining. 

Hoc~ever, the Comnission has found that there were a number of con- 

temporaneous reports which reveal the information which would have been 

known by a well-informed prospective purchaser in 1874. The findings 

and opinions of the contemporaneous mineral experts as to the potential 

for mineral development within the area are indicative of the factors 

which would have been carefully weighed by the prospective buyer and 

seller in 1874. 

The Commission has carefully considered the contemporaneous reports, 

and in our Findings of Fact numbers 28 through 32 we have sumparized some 
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of t hc  importzrlt infoixa ' i ioa and data  which was set f o r t h  i n  those r e p o r t s .  

While no use fu l  purpose woeld be served by l a b o r i o u s l y  d e t a i l i n g  i n  t h i s  

o ? i n i e l  the  information contained i n  our f indings,  w e  s h a l l  s e t  f o r t h  

soin2 of the  bas i c  c o n c l u s i o ~ s  which we f e e l  a prospect ive buyer and 

s e l l e r  would have reached and considered i n  detem.ining a f a i r  p r i c e  

f o r  Royce Area 566 on Apr i l  29, 1874. 

Of. f i r s t  importance trould have been t h e  linovledge which a pro- 

spec t ive ,  well-informed buyer and s e l l e r  would haye had i n  1874 c o w  

cerning the  e x t e n t  of the  r n i ~ e r z l i z e d  area.  The Coimissicn has found t h a t  

t h e  information gathered by D r .  F. V. Hayden, during t h e  survey f i e l d  work 

of 1373 through 1876 would have t een  h o l m  by the buyer and s e l l e r  i n  1874. 

We have theref0r .e  found t h a t  t he  t o t a l  acreage wi th in  Royce Arca 566 which 

could be designated 2s mineraXzed, ~ ? o s  264,760 acres .  

The prospec t ive  buyer and s e l l e r  i n  1874 wonld hzve r e a l i z e d  t h a t  

eny opiaions of  va lue  o r  p o t e n t i a l  f o r  ' f u tu re  developzcnt of t h e  minc rz l i zed  

a r e a  would hzve necess&ly been based a h o s  t exc lus ive ly  on s u r f  ace 

05servztion.s. There had been no s i g n i f i c a n t  deve1oper.t w i th in  Royce Area 
. 

566 as of t h e  va lua t ion  date .  Hoxever, t he  ve ins  w e r e  p r o ~ d n e n t  and w e l l  

d e f h e d  2nd mar~y wer2 v i s i b l e  ox t hz  surface.  It i s  c l e z r  f r o 3  t h e  coo- 

t eqmreaeocs  r e p o r t s  tSz t  the  m h ~ r a l  exper t s  i n  1874 rscognized t h a t  i t  

wcs i z p o s s i b l e  ta fo recas t  with any degree of accuracy t h e  cha rac t e r  of  

t h e  o r e  boZies as they c a r r i e d  deeper i n t o  t h e  ground. Therefore t h e r e  

~';Ls a n  elemznt of doubt cor,:erning any conclusion which migh t  be d r a a  
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by the mineral experts with reference to many of the important features, 

and only future development could remove many of the doubts. Despite the 

'fact that the mines were in their infancy in 1874, there appears to have 

been a general feeling that many of the visible veins carried to consider- 

able depth and that this area would develop in the future into one of 

the most promising mineral locations in the United States. It was 

generally recognized on the valuation date that the primary value in 

precious metals was in silver and the smaller deposits of gold. There 

was not much interest expressed in the lead, copper, and zinc, which 

minerals were to become of greater importance in succeeding years. The 

mineral experts in 1874 recognized that much of the ore was complex and 

that it would require expert metallurgists to devise special smelting 

processes to recover the metals. Because of the rugged character of the 

land it was recognized that mining could be carried on at a relatively 

slight expense through the use of tunnels which provided an easier means 

of regulating air and water and in transporting the ore from the ground. 

The severe winters and heavy snowfall resulted in a short mining season, 

and the remoteness of the area from supplies and the absence of good roads 

or any rail transportation were adverse elements to any mining development 

within the area. 

There were three distinct mineralized areas within the tract. The 

most prominent location was situated in the high mountainous country in 

the northeast portion of the cession. This area was approximately 20 miles 
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in length from east to west and 15 miles in width from north to south. 

A second, and much smaller mineralized area, was located rather centrally 

in the ceded tract in the headwaters of the Dolores River. The third 

mineralized area was located in the La~latt mountains in the south-central 

portion of the tract. In our Finding of Fact No. 25 we have set forth 

the production of the entire mining area within Royce Area 566 through 

1881, by year and county,, as reported by Charles W. Henderson. As those 

figures indicate, the only mineral production as of the valuation date 

was in San Juan County, where production in 1873 totaled $13,000 in gold 

and in 1874 totaled $9,540 in gold and $4,046 in silver. In 1875 there 

was only $10,000 in gold but $84,998 in silver mined within the county. 

In the following years there was more significant production of lead and 

copper within that county. There was no production listed for Hinsdale 

or San Miguel until 1875; there was no listed production in La Plata, 

Montenrma and Ouray counties until 1878; and production did not commence 

in Dolores County until 1879. 

The principal expert witnesses on the valuation of the mineral 

aspects of the ceded tract for petitioner were Drs. John W. Vanderwilt 

and   en H. Parker, both of whom gave their opinions of the fafr market 
value of the mineral rights within the ceded area as of April 29, 1874. 

The opinions of value expressed by Drs. Vanderwilt and Parker were based 

upon a mathematical computation which involved a computation of the 

average per acre price for some 3,000 mining claims transactions occurring 
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during a period froin 1871 through 1878 and a coqutation of the nunbsr 

of acres included within the lode locations recorded during that same 

period. The results of those two computations, $495.07 representing 

the average per acre price for the transactions acd 62,091 acres repre- 

senting the total ac;eage included within the lode locations recorded 

during the period from 1871 through 1878, were multiplied to reach a total 

figure of $30,739,391.00. This figure represented, in the opinion of 

Drs. Vanderwilt and Earker, the fair market value ox April 29, 1874, of 

the acreage included within the lode claims which had bcen recorded during 

the eight year period cnalyzed. They further co~cluded that the remaining 

202,669 acres which were included within the mineralized land as mapped 

by Dr. Hayden, had an average per acre va1ue.of 10% of the land covered 

by the'recorded claims or an average per acre value of $49.51, which 

figures when multiplied gzve a total value of $10,034,142.00. The sum of 

these two mathematical computations led Drs. Vanden~ilt and Parker to the 

ultimate conclusion that the miieral bearing lands in the subject tract 

had a total value of $40,773,533.00. As we h.ave set forth in our Finding 

of Fact No. 36, Drs. Vanderwilt and Parker included in their report an 

analysis of the cost of patenting mhing claims and evaluation using 

royalties as a basis. However, these two methods were used solely for 

the purpose of checking their conclusions and did not directly affect the 

opinion of value which was computed as indicated above. 



11 Ind. Cl. Corn. 180 

Drs. Vandervilt and Parker have stated that their evaluation method 

is the most satisfactory means of reaching a conclusion of fair mrkct 

value of the mineralized area. It is petitioner's contention that their 

approach to the mineral valuation within Royce Area 566 was sound and 

that the evidence used tras the most reliable and that this Comission 

should accept the opinion of value expressed by Drs. Vandcmilt and 

Parker. It is contended thag Drs. Vanderwilt and Parker possess an 
. . 

expertise vhich is held by none other in the record; that their kno1.7- 

ledge and experience with reference to the subject land cannot be gained 

by this Comission from the record in this case, except by acceptins their 

opinion; and that it would be error for the Comission to reject their 

esperienced opinions. Petitioner has stated in its reply brief, filed 

on April 12, 1961: 

We suggest that because of the remote date of taking and 
the spzcial significance of detailed factors in evaluation, 
such as proper interpretztion of geographical references, 
interpretation of significance of mining terms and practices, 
including the evaluation of background of authors and 

8 

reporters, that Dr. Vanderwilt and Dr. Parker are in a unique 
position to -furnish a valid znd reliable appraisal of minerals 
in this case. . . We submit the only source of superior 
knowledge of the mineral aspect of values as of 1874, so 
far as this case is concerned, is to be found in the report, 
testirony and opinions of Vanderwilt and Parker. (Pet. Reply 
Brief, gp. 26, 27) 

Apparently it is petitioner's contention that the Comission is 

bound as a matter of law to accept the opinion of value of the mi~ieral 

portions of Royce Area 566 as expressed by Drs. Vanderwilt and Parker.and 
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that it would be error for the Corrnnission to reject their experienced 

opinion. As this Commission has previously stated, opinion evidence, even 

from an expert, is not evidence of a fact. The ultimate determination of 

the fair market value of Royce Area 566 as of April 29, 1874, must be made 

by this Commission on the facts established by the evidence. The Absentee 

Shawnee Tribe of Oklahoma, et al., v. The UnitedStates of America, 6 Ind. 

C1. Comm. 377 afftd November 2, 1960, - C. Cls. . This 
Cummission considers that great respect should be given to the specialized 

or technical opinions of an informed and expert witness, and we would not 

arbitrarily ignore the opinion of such an expert. Wever, for compelling 

and valid reasons, which we shall now set forth, the Commission cannot 

accept the conclusions of value which have been expressed by Drs . ~anderwilt 
and Parker. 

,-'r 

- This Commission has-had occasion many times before to comment on 

the care which must be exercised in interpreting tabulations of small 

sales with regard to their relationship to the value of a large tract 

of .land, The use of mining deed records must be tempered with considerably 

more caution than deeds for other real property. As can readily be seen 

in this case there is an extremely wide variation in prices paid for 

mining claims. As set forth in our Finding of Fact No. 41, transactions 

included in the analysis ranged from an average price per acre of 97 cents 

to $96,744.00. Many transactions involved small, fractional interests 

in mining lodes and some of the acreage figures were extremely small. For 
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example the transaction in San Juan County on July 21, 1874, involving 

the Grayback, was only 0.03 acres for $1,000.00 (which results in an 

average per acre price of $33,333.00). It is well recognized that each 

mining property has its own unique characteristics and that mining 

properties, even those adjacent to each other, are hardly ever comparable 

in value. Within a matter of weeks or even days the value of a mining 

claim in the market place may increase or decrease many times. 

Parenfhetically, we might note that Charles C. O'Boyle, who was the 

geologist in charge of tabulating the transactions which were used by 

Drs. Vanderwilt and Parker in their analysis,.testified in the case of 

the Cheyenne and Arapaho, Dockets Nos. 329 and 548. Ee sthted that the 

tabulation and use of sales of mineral properties in Gilpin County, 

Colorado, (to the northeast of D?yce Area 566) to determine value of 

the entire mineralized region was unrealistic, although such sales did 

reflect that there was an active market for mineral lands. 

In addition to the care which must be exekcised in applying. the . 

prices for small sales to reach a value of a large tract, a great degree 

of caution must be exercised in using' averages and s t a r i s  tical corc?ut2tions 

to arrive at conclusions of value. Petitioner's counsel has repeatedly 

referred to the eminence of Drs. Vanderwilt and Parker in 'their field; 

their thorough study of and knowledge of the mineral aspects of Royce 

Area 566; their exhaustive five volume report on the valuation of the 

minerals; and the application of the history and the literature of the 
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times and their own background of information to the valuation study and 

resulting opinion of value. However, the fact remains that in the final 

analysis after all the discussions and references to all of the various 

materials placed in evidence in this case, their final conclusion of value 

was based entirely on a mathematical and statistical study of "sales" 

and recorded claims. 

Petitioner's experts: have referred to their statistical computation 

of the average per acre price for the transactions analyzed as a 

'keighted average" approach. The commission understands the method used 

i.e., to total the acreages and consideration for a11 the transactions 

a d  then divide to reach the average. This method is a pure arithmetical 
r- 

computation and does give the exact proportionate weight to the acreage 

and consideration for each transaction used. It is not a weighted 

average approach in the sense that the term 'beighted average" is used 

to describe a nethod whereby the statisticim applies a judgment factor 

to adjust each item in a series to reflect its degree of importance or 

reliability. 

It is well recognized that an arithmetical average is subject to 

distortion by extreme values in the data. Particularly where there is 

a great dispersion in the series, is the arithmetical average highly 

susceptible to the extraordinary. The "sales analysis" undertaken by 

Drs. Vanderwilt and Parker in this case was based on data with an extreme 

dispersion. Transactions included average per acre values ranging from 

97 cents to $96,744.00. And the effect of the extraordinary items was 
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very significant to the computed average. As we have indicated in 

Finding of Fact No. 42, the elimination of only one transaction (involving 

C. H. Graham and the Kansas City Gold and Silver Mining Company) would 

re2uce the average per acre price for the remaining 2,955 transactions 

from $459.07 to $401.15, This is a reduction of about 18.97% and would 

reduce the ultimate mineral valuation reached by Drs. Vanderwilt and 

Parker by about $7,736,674-00. Further elimination of another transaction 

(involving Pratt and the New York and San J-tan Mining Company) would 

reduce the average to $382.46. Thus it is seen that elimination of two 

transactions on the high consideration side would result in a reduction 

of 22.75% in the average as computed by Drs, Vanderwilt and Parker and 

a corresponding reduction in their valuation of $9,274,930.00. 

This clearly demonstrates the caution and analysis which-is necessary 

in employing an average as Drs, Vanderwilt and Parker have done. Where . 
it is evident that a few exceptional items can so affect the arithmetical 

average, its use must be accompanied by the utmost caution. Recognizing 
, - 

the disadvantages of the arithmetic average in cases employing such 

divergent data, it is often the practice to employ other methods of 

averaging. Another method of averaging is the median, which is the 

average of position. While it is srtbject to a larger probable error than - * 
the arithmetic average, it is not affected by the size of the extreme 

values. As a further example of the difficulty encountered by the use of 

the arithmetic average to sum up the transactions involved in Drs. 

Vanderwilt and parkerfs analysis, we have computed the approximate per 

acre prices for the 66 transactions listed for San Juan County for 1873. 



Arranging them in ascending order we find the following dispersion 

ranging from $4.00 to $40,000.00 per acre: 

1873 SAN JUAN COUNTY TPSrNSACTIONS 

Consideration 

$ 25.00 
20.00 
100.00 
30.00 
100, 00 
100. 00 
.200.00 

5,000.00 
225.00 
L50.00 

- 600.00 
200.00 
100.00 
100 00 

1,000.00 
50C. 00 

1, 000.00 
50.00 
100.00 
100.00 
roo. 00 
125 00 
125.00 
300.00 
550.00 
200.00 
500.00 
500.00 

1,200,OO 
'1,000.00 
1,000.00 
1,000.00 

:dian ( 1, 000 00 
(7,000.00 

Acreage 

6.89 
4.59 
13.77 
3.44 
10.34 

- 6..89 
10.33 
237.89 
10.34 
6.89 
24.67 

. 6.89 
3.44 
3-44 
29.26 
13.77 
27-54 
1.15 
2.30 
2.30 
2.30 
2.58 
1.72 
3.44 
5.17 
1.72 
3.44 
3.44 
6.53 
4.59 
4.59 
4.59 
4.59 
27.54 

Price 
Per Acre 

$ 4.00 
4.00 
7.00 
9.00 
10.00 
15-00 
19.00 
21.00 
22.00 
22.00 
24.00 
29.00 
29.00 
29.00 
34.00 
36.00 
36.00 
43.00 
43.00 
43.00 
43.00 
48.00 
73 .OO 
87.00 
lO6.OO 
ri6.00 
145.00 
145.00 
184.00 
218.00 
218.00 
218.00 
218.00 
2%. 00 

Cons ideration 

$ 300.00 
500.00 

1,500.00 
5,000.00 
5,000.00 
l5,OOO.OO 
5,000.00 

75.00 
1,000.00 
5,000.00 
2,000.00 
5,008.00 
500 . 00 

10,500.00 
5OO.OO 
25O.00 
250.00 

7,000.00 
6,000.00 

5OO.QO 
10,500.00 
5,000.00 
5,000.00 
10,000.00 
3,000.00 
1,000.00 
10,000.00 
18,000. 00 
400,000.00 
28,000.00 
6,000.00 
6,000.00 

Acreage 
Ri ce 
Per Acre 

$ 261.00 
362.00 
436,OO 
484.00 
484.00 
484.00 
545.00 
577 a 00 
581.00 
726.00 
775.00 
809.00 
877.00 

1,015.00 
1,087.00 
1,087.0C 
1,087.00 
1,016.00 
1,161.00 
1,613.00 
1,625.00 
2,174.00 
2,174.00 
2,725.00 
3,261.00 
4,348,OO 
10,870.00 
19,565.00 
20,855.00 
39,130.00 
4O,OOO.OO 
4O,OOO. 00 
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We find that the median average for these 66 transactions was $236.00 while 

the arithmetic average was $906.15. As is readily apparent, one exceptional 

item accounted for the high arithmetic average. Eliminating the 19.18 acres 

for $400,000.00 would reduce the arithmetic average to $298.20. 

In the presentation of the "sales analysis" by Drs. Vanderwilt and 

Parker we can find no indication of their use of any degree of caution 

in applying their average to reach a conclusion of value. We find no 

evidence that they attempted to analyze the data they were employing to 

discover the possibilities for error and bias in the results. If there 

are faults in a statistical study (and there zre faults evident in this 

case), the statistician should recognize and acknowledge them and the 

linitztions of tk..e stndj-. kTf;en, at the hearing on May 16, 1962, the 
- 

'Commission pointed out to petitioner the great effect of the Graham -- 
Kansas City Gold and Silver Wining Company transaction on the ultimate 

. . .  
computation of value, the following was petitioner's response: 

Commissioner Holt: But that one transaction would make 
millions of dollars difference in your appraisal, wouldn't it? 

b Mr. Barker.:. I would like to go into that right ROW because 
I think that is a misstatement. 

By Mr. Barker: 
Q. I would like to hand you a document, petitionerrs 

Exhibit 157, and ask you what it consists of. . - 

A. (Dr. Parker) This document consists of the results of 
a calculation of the average pricc per acre of all transactions 
considered in the determination of value by me in this case, 
with the elimination of the transaction by C. H. Graham to the 
Kansas City Gold and Silver Yiining Company. 

Q. What docs this computation indicate would be the average 
price for t h e  transoctiorl per acre if you eliminated the Graham 
transaction cntireiy? 

A. If the Grahan transaction were eliminated entirely, 
thc average pricc pcr scrc would Lc $401.15. (Tr. 1467) 
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While Petitioner's Exhibit 157 only shows the canputation of the change 

in the average, it is true that this change would reduce the valuation 

conclusion by close to 8 nillion doflars. This is a very substantial 

sum, in the opinion of this Commission, and would likewise have been 

substantial to a prospective buyer and seller in 1874. 

Drs. Vanderwilt and Parker have testified that they can see no 

reason for excluding this transaction. They have maintained this position 

despite the obvious effect of this one transaction on their .mineral . . 

evaluation; the lack of any evidence to demonstrate that the mineral 

properties involved in the Graham transaction possessed any particular 

qualities that could have accounted for such an stremely high price; 

the fact that about 8 months prior to this transaction greater interests 

in the identical. mineral. properties plus orher properties totaling 93.02 

acres were bought by Graham for only $4,000.00; their failure to 

discover any evidence indicating that such a company as the Kansas City 

Gold and Silver Mining Company ever existed; and finally the indication, 

as revealed in the newspaper attide a-bout 6 weeks before this recorded 

"transaction," that, if this company did exist, it was probably organized 

by Graham himself, 

After examining the data used in this analysis, we are not impressed 

by 'its accuracy or in the efforts made to eliminate or discount the 

effect of many doubtful transactions. While petitioner has made a great 

point of indicating the extreme care which was taken to exclude trans- 

actions which were suspect, we find many included in the analysis. 

We shall not repeat in detail the deficiencies we have noted in 

the transactions data as set forth in our Findings of Fact Nos. 37, 38 
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and 39. We have found a number of instances where transactions were dupli- 

cated in the data. There were also simultaneous transactions between the 

same parties for the same listed consideration. We cannot agree with 

petitioner's contention that these must be accepted as bona fide sales in 

the market place. We further find that transactions were included which 

violated the criteria which had been established by Drs. Vanderwilt and 

Parker to govern their inciusion of data which was to reflect "only bona 

fide tr~insactions in lode claims made 'at,armrs length"' (Pet. Ex. 108, 

pp. 39, 40). Using the directories of Colorado corporations wh5ch were- 

utilized by petitioner's experts we have noted a number of significant 

transactions made by and between officers, directors and organizers and 

their corporations, We have noted transactions wliersia the obvious 

relationship of the parties render it doubtful that they were true "arm's 

length" sales. We have further noted transactions including mill sites, . - . . 
turnel sites and other properties such as mined ore, plant buildings, 

mining tools, etc. In our findings we have not attmpted to list all of 

the transactions in the various categories but have set a nmber of 

.. .. . examples in each. 

There are a number of mortgages included in the trarsacticns 

analyzed, It is well settled that mortgages are not sales and unacceptable 

as evidence of market value, The title bonds included in the analysis 

were not sales and it appears, at least in some instances, involved 

cross options in favor of both parties. While Dr. Parker testified at 

the hearing 03 May 15, 1962, that title bonds were inclirded wbere the 

deed itself was not of record, it appears that both the bo3d and the deod 

were included in several instances, including scyc substantial transactions 
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such as Crooke's purchase of the Ute and Ule lodes and the transactions 

involving the Ocean gave and Wave of Ocean lodes, We have also noted 

examples of other abstracting and mathematical errors.apparent through- 

out the analysis. 

We do not wish to belabor this point concerning the selection of 

the data used in the analysis. But it has been so vigorously contended 

by petitioner that we should accept the computation of Drs. Vanderwilt 

and Parker as the value of the mineralized areas Ln Royce Area 566 that 

ve feel this discussion is important. . Of course we recognize that errors 

will necessarily be unavoidable in any statistical analysis of the 

magnitude involved in this case and we do not mean to seem overly critical 

of many of the errors we have noted. However, we cannot accept the 

rather cavalier attitude with which petitioner would disdss any errors 

by explaining that the number of transactions was so great that errors 

in actual statements of consideration or errors of inclusion of improper 

instruments would be completely compensated and offset by other errors. 

An examination of the data used in the analysis indicates that 

there were many lode claims that were involved in a great number of the 

transactions. The inclusion of many sales and resales of the same 

property increases the probability that the average per acre price will 

be unduly affected by the consideration paid for a few locations. It is 

apparent that a large number of these claims which were involved in 

repeated transactions were among the most valuable mining properties and 

the inclusion of transactions involving such properties over an eight 

year period would give them greater weight in the analysis than their 

relationship to the entire area should have. 
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Of the transactions included in the analysis, 95% occurred after 

the April- 29, 1874, taking date. Therefore, the sales analysis utilized 

almost exclusively transactions which were based on data which was not 

known on the valuation date. As can be seen from the production table 

listed in Finding of Fact No. 26 there was a significact increase in the 

mineral production for the comt2es in Royce Area 566 during the period %, 

from 1874 through 1878. The mineral locations were better prospected, and 

it is obvious that as more is how11 of the minerals the speculative nature 

of any estimate as to the potential is-greatly reduced. There is no doubt 

that even a relatively small amount of development often greatly increases 

the value of estimates of the mineral potential of an area. Certainly 

there is m ~ c h  evidence in this case indicating tke significant development 

which occurred between 1874 and 1878. For example, the Miaeral Point or 

Bonanza tunnel which was driven by F. J. Pratt's company (see Finding of 

Fact No. 38(b)) nvst have made available much significant information 

concerning the minerals in that area. The tumel had penetrated the moun- 

tain 1200 feet and had cut through 22 seams of mineral. k i n g  this 

period there was also continuing development of the road system through 

Royce Area 566, the railroads were in the process of corrstructing lines 

closer to the area, the number of smelters in operation in the area 

increased, the knowledge concerning smelting operations and the treatinent 

of the ores were better known, and there was a rapid increase in popu- 

lation and settlement within Royce Area 566. 

The sales analysis gave no consideration to any of these various 

factors in weighing the transactions which were used in the analysis. 

All the transactions listed were taken at 100% face value. 

. . 
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Having computed the averzge value per acre, Drs. Vanderwilt and 

Parker multiplied that figure by the acreage of the lode claims which 

had been recorded from 1871 through 1878. Of the acreage included in 

all those claims (62,091 acres) 53,012.07 acres, or 85% of the total, 

was recorded after the valuation date. 

Petitioner's experts have explained that they felt it proper to 

include data after the valuation date because prior thereto the prospec- 

tors and miners were in Royce Area 566 as trespassers, and transactions 

prior to April 29, 1874, were not real, true, free arm's-length trans- 

actions, The Commission recognizes that to an extent development of the 

area was restricted prior to 1874. However, we are not convinced that the 

fact that Royce Area 566 was part of the Ute resenation prior to 1874 had 

any significant effect on the prices paid for the transactions in 1871, 

1872 and 1873 or in the number of claims recorded in that period, In 1871 

the miners in the area set up the Las Animas mining district and enforced 

their own rules for staking and recording claims and transactions. In fact 

the transactions recorded for the first three years, as tabulated by 

petitioner, averaged $5,241.38 per acre in 1871, $620.16 per acre in 1872 

and $906.15 per acre in 1873. The number of claims recorded was 70 in 

1871,- 222 in 1872 and 924 in 1873. The number actually declined in 1874 

to 858 with the largest number recorded in the next two years (1545 in 

1875 and 1732 in 1876) followed by only 670 in 1877 and 349 in 1878. 

It is also contended that use of transactions subsequent to 1874 

was necessary to obtain a greater number of transactions for the study 

thereby obtaining a more meaningful average. However, the fact remains 

that this has resulted in use of transactions 95% of which were after the 



11 Ind. C1. Corn. 180 

valuation date with no effort made to compensate or weight those trans- 

actions which must have been affected by a number of factors which arose 

after the valuation date. Of course petitioner's argument to justify 

use of tracsaction data after the valuation date could not be used to 

justify use of the recorded lode claims and their acreage after the 

, valuation date. This rscorded lode claim acreage did not involve any 

averaging of data but merely provided the lump sum acreage which was 

multiplied by the transaction average to reach the valuation conclusion. 

Petitioner's experts have further stated that their use of data 
r 

after the valuation date is justified because any prospective purchaser 

would have expected and been entitled to sizfficient time to inspect and 

ixivestigate the property involved. Dr. Sea E. Parker testified that . 

'be have restricted our appraisement to facts which were known at the 

time of the tak.ing or that slrould 'nave been ascertaized by any intel- 

ligent purchaser given a reasonable time to inspect the property that 

.a he was purchasing .f . . We felt after due consideration of all cocditions 
considering' the elements of transporzation, of physical relief, of climate,' 

that five-year period, a five-season field period wauld be a reasonable 

period for a prospective purchaser to have to investigate the property. 

That is the reason that we incLuded in our transactions which have been 

mentioned transactions made through that five-year period, because those 

transactions were based up02 knowledge developed dtrri.rrg this reasonable 

time to examine the pig within the poke." (Tr. 676, 677) ~ e s ~ i t h  this 

rationalization the fact remains that the transactions occurring after 
I 

April 29, 1874, would not have been &thin the knowledge possessed by 

a prospective purchaser of Royce Area 566 on the valcation date.' The 
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transact ions were, cf course, based on various f ac to r s  which were 

constantly changing. As w e  haxe prev ious ly  noted the changes a f t e r  

April  29, 1874, with r e s p z c x t o  p r ~ d u c t i o n ,  explorations, developmsnt, 

increased knovledge con=emicg the  metaIlurgica1 problems, improving 

transportat ion and increasing population -- a l l  had t h e i r  e f f e c t  upon 

the  transact ions a f t e r  t h s  va luat ion  date .  Therefore, i n  determining 

f a i r  market value as c f  A p r i l  29, 1874, the  subsequent t r ansac t ions  

cannot be used a t  f u l l  fat- value as  axperts  have done. 

We a r e  not,  i n s t f i l s  casz,  t r y i ~ . g  ta reconstruct  zn a c t u a l  s i t u a t i o n  

where w e  must consi&r h;v t he  F ~ J S F E C ~ ~ V ~  buyer and s e l l e r  ecqtiire t h e i r  

knowledge of the area .  We a r e  m ~ t  concerned t h a t  i t  might have taken 

,I . "a five-season f i e l d  psriodn t o  preparc a complete geological ana lys i s  

of the mineralized area. The sc-cal led ' b e l l  i n f o r m ~ d  buyer and s e l l e r "  

who would hzve a r r ived  a t  a f igure  representing the  f a i r  market va lue  

f o r  Royce Area 566 Gn April  29, 1874, ~bi7iously involves a hypothet ica l  

s i tua t ion .  W e  a s s m e  t h a t  both p a r t i e s  t o  a t ransact ion  f o r  t h i s  t r a c t  

i n  1874 would have bzen wel l  informsd. They would have possessed a l l  t h e  

knowledge ava i l ab le  in 1874 t h a t  wazld have had any bearing on t h e  value  

of the  t r a c t .  So thcz Ccrmisslon has ccnsidered a l l  the  da ta  which it 

appears would have affezzed tEs Aprhl 29, 1874, value. W e  r c j e c t  a l l  

theories and argumerca, such a s  th2 ona h2re prcse~ted,  t h a t  i n  e f f e c t  

r e q ~ i r e  advaoclog th.5 :;slzaflor data an t h s  supposition t h a t  t3e  buyer 

and s e l l e r  naeded timt tc i ~ v e s t i g a t e  and exadna  the property. 

Pe t i t ionz r  has argiied t h a t  tke ccur ts  have admitted and c o n s i d z e d  

deed r e c x d s  i n  ar-rivlng a t  a 2 + t z d n a t L t . n  of f a i r  market value.  This 
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of course is true, and this Commission has also in most valuation prmced- 

ings received and considered evidence of sales of comparable property as 

well as sales of the sane property. There is no doubt thzt early sa1e.s 

involving the land in suit are important in any historical evaluation. 

But, while such sales may furnish some evidence of markct value, they are 

by no means conclusive. 

Petitioner has cited in particular the decisions of the Court of 

Claims in Rogue River Tribe of Indians et al., v. The United States, 11.6 

C. CIS. 454, 469 (1950) ani Alcea Band of Tillamooks, et al. v. Thc 3: t e d  
- .  ---- 

States, 115 C. Cls. 463, 479 (1950). In both of those cases the early 

deed records, or certified summaries thereof, were placcd in eviclenze a d  

the average per acre prices were computed, as Drs. Vandcrwilt 2r.d Farkcr 

have done in this case. The court made findings indicating thss avcrage 

per acre prices, and it is clearly indicated that the evidence cf thcse 

- sales were arnong the various factors weighed by the court in reaching its 

ultimate decision. We might coment in this regard that the court in the 

Alcea case took note of the fact that the exclusion of 3 excepticnsl 

transactions in Tillamook County each involving 5'acres at a total con- 

sideration of $1,000.00, would reduce the average .for the rzmaining trans- 

fers from $3.69 per acre to $3.53 per acre. And in Curry Ccuaty th2 Cs;.rrl 

excluded a sale to the United States of 47.30 acres at $5,000.00 (c.ver 

$100.00 per acre average). In both of those cases and in n-m-erous cthsrs 

decided by the courts and this Cozmission, the evidence of saks c z s  

admitted and consi2ered. But the sales were not in any sen rn  ccnzlusivc 

on the question,of market value. m e  Court of Claims has clearly s . ; t  Lorth 
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i n  i t s  opinions i n  the Alcea and Rogue River casesthose various fac tors  - 

which i t  took into  consideration. The ult imate values arr ived a t  were 

but a f ract ion of the average per acre  prices com~uted from the  ea r ly  s a l e s .  

In  t h i s  case the Connnission considers t ha t  t he  "sales data" is  prop- 

e r l y  a par t  of t h i s  record, and i t  has been considered i n  reaching our 

determination of value. But w e  have i n  t h i s  case, as  i n  others and a s  

t he  courts have done, considered them i n  the  l i g h t  of many fac tors  t o  

determine t h e i r  r e l i a b i l i t y  as  re f lec t ing  market value and the  cor re r  

sponding weight t o  which they a r e  en t i t l ed .  It must bf zecognized t h a t  

many factors  may enter  i n to  and a f f ec t  the  s t a t e d  consideration fo r  t h e  

t r ans f e r  of property between two pr iva te  par t ies .  And perhaps t h i s  i s  

even more t r ue  i n  cases involving t rans fe rs  of mineral propert ies.  Of 

course a t rue ,  bona fide s a l e  i n  the market place with both pa r t i e s  we l l  

informed, dealiag at  annls. length and under no compulsion, provides perhaps 

t h e  best  evidence upon which t o  base market value. But before placing t he  

g r ea t  re l i ance  on the transactions which pe t i t ioner  urges, we must examine 

them as best  we can a t  t h i s  remote t i m e .  Were the  sa les  bona f ide?  W a s  

t he r e  a f a i r  market? Was the s ta ted  consideration determined by a rb i t r a ry ,  

f anc i fu l  o r  capricious considerations? What were t he  terms of t h e  s a l e?  

Were the  pa r t i e s  t r u ly  dealing a t  a m ' s  length? Have there  been any 

changes i n  conditions between the valuation da te  and the  da te  of the  s a l e ?  

Were the  s a l e s  forced or unnatural? Were the pr ices  f i c t i t i o u s l y  placed 

on proper t ies  transferred i n  exchange? Were f i c t i t i o u s  pr ices  recorded 

t o  be used i n  promotional schemes? Were claims deeded i n  set t lement of 

disputes  or  l i t i ga t i on?  These a re  some of the  quest20ns .which have an 

e f f e c t  upon t he  worth of such evidence i n  f ixing the  value of property. 
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It appears that petitioner contends that its experts have carefully 

scrutinized the transactions, that the transactions are reliable, 

and that they furnish a sound basis for computing market value. It is 

argued that the expertise of Drs. Vanderwilt and Parker-requires acceptance 

of their conclusions arrived at from the recorded transactions. We are 

frank to say we are unable to see where there has been any application of 

their geological expertise to the "sales analysis," which was the solo basis 

for their conclusion of value. In fact it would not seem that a geolosist 

would be expected to possess all the qualifications to make a statistical 

analysis based on a study of early-recorded deeds, and this perhaps accounts 

for some of the deficiencies-apparent in the analysis. For example it appears 

that Drs. Vanderwilt and Parker felt there was a certain conclusiveness to 

recorded deeds. Dr. Vanderwilt-testified, upon question as to the relia- 

bility of recited considerations, that the detds were "official rcccrds 

sworn to at the county records" (Tr. 333). Of aurse it is well re;,?gnizsd 

that the true consideration is not always inserted in car;-eyznces of real 

estate, and they certainly cannot be a=corded the weight of "sworn statt- 

ments." We would question whether or not Drs. Vanderwilt and Farker rsaiizsd 

that by including "deeds of'trust" they were inserting mcrtgages into th.e 

"sales analysis." We could not agree that listed cocsi5erations in J E ~ C S  tka': 

were merely property exchanges can be presumed to riflect-valuis arrl'.-;sd 

at "in the market place." We cannot agree that transactions such as the 

Graham -- Kansas City Gold and Silver Mining Company are indicattve of "fair 
market value." We do not consider that sales after the valuation date can 

be accepted at £dl face value as conclusive evidence of market valce. 
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We do find i n  t h i s  case tha t  the evidence of s a l e s  about April 29,  - 

1874, including the psriod befare and immediately t h e r e a f t e r  does indicate  

an i n t e r e s t  i n  the  mineralized part ion of the  area ,  the  ready and ac t ive  

market f o r  mining propert ies and an indicat ion of the range within vhich 

lode claims were being bought and sold. 

But i n p i e w  of the  deficiencies we have noted and f o r  t h e  reasons 

outlined above, w e  must r e j e c t  tho opinions of exper ts  t h a t  

the  mioeralized area  of Royce Area 566 had a f a i r  market va lue  on Apri l  29, 

1874, i n  the  ammnt'of $40,7?3,533.00. 

Defendant's expert  mining engineer, D r .  Howard L. Bartman, t e s t i f i e d  

tha t  he found t h a t  there  was insuff ic ient  data of a geological  and mining 

nature t o  permit va luat ion by any approved and accredited manner, and he  
- - 

did  not place any value cn the  minerals within Royce Area 566. While w e  

r e a l i z e  t h a t  t h s  d i f f i c u l t i e s  presented i n  attempting t o  p lace  a valuat ion 

on the  mineral deposits  of Royce iirea 566 i n  1874 a r e  very great ,  t h a t  

s t i l l  remains the  mater ia l  i ssue  t o  be resolvsd i n  t h i s  case, and it i s  
. . 

t h e  duty of th i s  C o d s s i o n  t o  reach a conclusion of value based upon a l l  - 

the evidence which w ~ u l d  have been knewn t o  the  prospective buyer and s e l l e r  

as of the  valuat ion date. While defsnclant's expert,  br. Hartman, d id  not  

give an opinion a s  to  tha  t-alti.2 of the mineralizad area, Bfr . C. Marc BIiller 

i n  h i s  appra i sa l  of the s ~ t i r e  t r a c t  assigned a value of $400,000.00 f o r  

t h e  mineralizad psrt ioo.  Based on a11 the evidence r a l a t i n g  t o  the  mineral 

aspect  of t h i s  case the C u d s s i o n  consLders t h a t  both the  opinioris of 

pe t i t ioner ' s  espe.rts acd that  d e f ~ ~ d a ~ t ~ s  expert  are completely u n r e a l i s t i c .  

And i t  i s  incon.celvable; i n  car c:pinion, tha t  a prospective purchaser i n  
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1874 would have considered paying over 40 million dollars for the miner- . 

alized portion of Royce Area 566. It is just as inconceivable to us that 

a prospective seller would have entertained any thought of selling the 

mineralized area for only $400,000.00. 

While both parties have introduced the necessary evidence upon-~hich 

we may base our determination of value, we must reject the opinions of 

the witnesses as to the value of the mineralized area. 

Both parties have placed in evidence certain transactions involving 

Spanish and Mexican land-grants. These -2ransactions near the valuation 

date and involving land in the general vicinity of Royce Area 566 give 

some indication of the market value of lands in that vicinity. The grants 

did represent large areas of land 2nd each possessed some mountainous 

terrain, irrigated agricultural land, grazing lands, timber, and in some 

instances minerals. However all of the grants, with the exception of the 

. ' Tierra Amarllla Grant were located to the east of the Continental ~ivide 

in an area which had been colonized and settled and had relatively easy 

access to long established towns. It is difficult to correlate the prices 

paid for the transactions involving these land grants to the valve of 

Royce Area 566 since the sales of the Spanish-Mexican land grants often 

involved fractional interests, the acreages of many of the grants had 

not been determined at the time of the.sale, 'and the transactfons involved 

many factors not- present in this case. 

The Maxwell Grant, located approximately 96 miles southeast of the 

subject area, was on the eastern side of the Continental Divide with its 

western border at the s d t  of the Sangre de Cristo mountain range, 

while the eastern border extended far out on the plains. The Maxweal 
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Grant consisted of about 74% grazing land, 13% irr igated o r  po ten t ia l ly  

i r r iga ted  agricultural  land, 11% timber land and less  than 2% wasteland. 

While there were some substantial  mineral deposits within the grant,  they 

w e r e  not comparable t o  the mineralized areas of Royce Area 566, and i t  is 

d i f f i c u l t  t o  determine what e f fec t  the presence of minerals had i n  the  

'consideration paid fo r  the s a l e  of the Ik&lt Grant. In 1869 f o r  a con- 

sideration of $12,000.00 Maxwell gave an option t o  purchase the grant  f o r  

$650,000.0'0. The opticn was exercised and the property was then conveyed 

to the Maxwell Land Grant and Railroad Company for $1,350,000. The pur- 

chase price was on the basis of the or iginal ly  estimated a rea  of 2,000,000 

acres less  1600 acres, leaving a balance of 1,984,000 acres  o r  an average 

per  acre pr ice  of about 68 cents. Of the consideration paid, Maxwell 

received $650,000 and the remaining $700,000 was the p r o f i t  of the  pro- 

moters. This sale  d id  exclude the Maxwell homg ranch and some claims t o  

gold land, gold mines o r  placer areas, and cer ta in  town l o t s  i n  Elizabethtown. 

The Sangre de  Cristo Grant was located 70 miles eas t  of the  subject  

area, also t o  the eas t  of the  Continental D i v i d e .  This grant  of approxi- 

mately 1,000,000 acres, had a large proportian of grass Land and was wel l  

suited for i r r igated farming and stock raising. There i s  evidence t h a t  

t h i s  grant contaiced ssme mineralized areas, and there were exaggerated, 

reports  of t he  iqcztar,ce of miteral deposits within the area.  It i s  

d i f f i c u l t  t o  determice the extent to  which these exaggerated repor t s  

affected the price paid for the grant. The evidence with respect  t o  t he  

promotion of this  grant, as detailed i n  our Finding of Fact NO. 46(b) re- 

vea ls  the d i f f icu l ty  i n  finding cap i ta l  i n  the United States  with which t o  

purchase t h i s  grant and the d i f f i cu l t i e s  encountered with i ts  promotion 



in England and Europe. In 1859 half of the grant was ~urchased by the 

Coloradh Freehold Land higration Co. (Ltd.) for a recited consideration 

of $1,000,000, one-half of which was   aid in cash and one-half in the shares 

of the company. In 1870 the other half of the grant was deeded to the United 

States Freehold Land and Immigration Company for a consideration of $500,000. 

The Luis Maria Baca Grant No. 4 was located 65 miles east of the sub- 

ject area on the slopes of the Sangre de Cristo mountain range. This grant 

was conveyed in 1877 for a consideration amounting to approximately 52 

cents per acre. At the time of the conveyance the Baca Grant was an 

operating cattle ranch and had been so for years. At the time of the 

purchase there was some knowledge of mineral prospects within the grant. 

The Nolan grant, located 125 miles east of the subject area, was 

almost entirely grassland with no rocky or wasteland. Nolan originally 

claimed some 300,000 acres but the grant was confirmed in 1870 for 48,695.48 

acres. The 48,000 acres selected from the original area were chogen with 

the greatest care leaving out the poor land with the result that the 48,000 

acres, with the exception of not more than 800 acres, was suitable for 

cultivation, having a rich soil throughout and being peculiarly favorable 

for irrigation on account of its uniform level character. Transactions 

involving this grant ranged from a consideration of about $0.313 cents 

per acre to over $3.00 per acre. However, it appears that the transactions 

in 1872, one for '$130,000 and a second for $152,000, involved not only the 

confirmed area but the possibility of obtaining confirmation from Congress 

of additional acreage, perhaps as much as 500,000 acres. The grant adjoined 
. .. 

the town of Pueblo, Colorado, and the Denver and Rio Grande had completed 
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its road from Denver to Pueblo in 1872 and was surveying its line south- 

vard from Pueblo directly through the Nolan grant. The Atcheson, Topeka 

and Santa Fe Railroad was under construction at that time to Pueblo. 

The'Tierra Amarilla Grant was the closest Spanish-Mexican land grant 

to Royce Area 566, being located 15 miles southeast of the subject area 

and was the only grant located to the.west of the Continental Divide. 

This grant was probably the most comparable to Royce Area 566 as to 

character of land. Commencing with a transfer of a lJ8th interest in the 

grant in 1873, thera were transactions involving fractional interests in 

this grant until 1881, which transfers ranged in price fram 2% cents per 

acre to almost 14 cents per acre. In 1883 the entire area was sold for 

a consideration of $100,000.00, or approximately 17 cents per acre. At 

the the of this sale.the Denvez acd Rio Grande Railroad had constructed 

its road through the approxhate center of the grant and the town of 

Chama, in approximately the center of the grant was a railroad junction. 

The transaczions with respect to the Canon de Chama Grant are not 

worthy of any reliance in view of the great uncertainty as to the acreage 

involved. There were alsa transactions imolving the Cebolla, Sehastian- 

Martin, -and San Pedro and Canon del Agua Grants. However, the transactions 

involved fractional irtsrests, a d  there were questions concerning the 

actual acreage int-~P:sd in the sales. 

As of the 1874 valuation date there was available in both Kansas and 

Colorado millions of acres of railroad grant land and a vast amount of 

the public domain available through the pre-emption and homestead laws. 

In Our FindLng of Fact No. 47 we have set forth the yearly land sales 
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record f o r  both the Kansas Pac i f i c  Railway Company and the  Denver P a c i f i c  . 

Railway and Telegraph Conpany covering t h e  years s l i g h t l y  before end 

a f t e r  the valuat ion date. The lznds sold  were general ly choice ag r i cu l -  

t u r a l  and grazing land and they were purchased on f i v e  year  purchase plans.  

Pet i t ioner ' s  pr inc ipal  valuat ion expert  was Gerald T. Hart, a qual i -  

f i e d  r e a l t o r  and valuat ion consultant,  from Denver, Colorado. M r .  E a r t  

considered the  mineral repor t  submitted by D r s .  Vandervilt  and Pctrker,and, 

although he s t a t e d  t h a t  he had concluded t h a t  the  mineral aspect  of t h e  

appra i sa l  warranted a valu'e of $40,000,000, he d id  not nccept the  e s t ima te  

of value expressed by Drs. Vanderwilt and Parker based on the  "sales 

analysis ."  H e  s t a t ed  t h a t  "because of t h e  s i z e  of the  venture  a t y p i c a l  

buyer, r e a l i z i n g  some element of contingency, would not expect: t o  pay t h e  

f u l l  warranted price" and he reduced the  value of the  ~ L n e r a l i z e d  a r e a  

from $40,773,533.00 t o  $35,000,000.00. He placed the  f a i r  market va lue  of 

the surface aspect  of Royce Area 566 a t  about 75 cents  an a c r e  and valued 

the t r a c t  a s  an en t i ty ,  a s  of Apri l  29, 1874, i n  t h e  amount of $37,500,000.00. 

Mr. T. C. Hitchings, Jr., a l s o  a qua l i f i ed  r e a l  e s t a t e  appra iser ,  was 

associa ted  w i t h  Mr. Hart on the. appra isa l ,  and h e  concurred i n  Mr. Hart ' s  

es t imate  of value.. 

I ..- _ Defendent's expert r e a l  estate gppraiscr ,  Nr. C. Karc Miller, con- 

cluded t h a t  Royce Area 566 had a f a i r  market value i n  the  mount  of 

$500,000.00, a s  of Apri l  29, 1874. He  explained h i s  opinion of va lue  
i 

by s t a t i n g  t h a t  a purchaser of Royce Area 566 i n  1674 would have concluded 

t h a t  the  a g r i c u l t u r a l  lands with the  adjoining range lands would have 

contr ibuted  a value of $1~0,000.00 for t h e  t r a c t  and t h z t  t h z  mining area 



11 Ind. C l .  Corn. 180 

would have added a va lue  t o  t he  t r a c t  a s  a whole i n  t he  amount of 

$400,000.00. 

The Commission i s  faced with the  problem of d e t e m i n i n g  the  f a i r  

market value of Royce Area 566 with t h e - - p a r t i e s t  exper t s  express ing  opinions 

of va lue  f o r  the  e n t i r e  a r ea  ranging from $500,000.00 t o  $37,500,000.00 

and t h e  va lue  of t he  ex tens ive  mineralized a rea  varying from $400,000.00 

t o  $40,773,533.00. We have carefuLly reviewed and analyzed a l l  of t h e  

evidence of record i n  t h i s  case and entered our f indings of f a c t  which 

r e f l e c t  the  element6 bear ing  on market value.  Ve have considered a11 of 

t hose  various f a c t o r s  which i n  cur  opinion vould have been weighed by a 

"prospect ive buyer and s e l l e r "  a s  of Apr i l  29, 2874. 

Upon cons idera t ion  of  t he  record i n  t h i s  case the  Comiss ion  has 

concluded t h a t ,  a s  of A p r i l  29, 1874, Royce Area 566 represented  a v a s t  

t r a c t  of 3,765,636.00 a c r l s  i n  a re l .a t ive ly  i s o l a t e d  a r e a  of t h e  United 

S t a t e s .  Two t h i r d s  of t h e  t r a c t  l a y  i n  t h e  ruggsd San Juan r eg ion  of 

t h e  Cont inenta l  Divide wi th  only pr imi t ive  pack t r a i l s  t o  provide t r ans -  

p o r t a t i o n  t o  and f ron  t h e  a rea .  There were r e l a t i v e l y  small  a r e a s  of 

a g r i c u l t u r a l  land, l a rg2 r  a reas  of grazing l an9  and a n  abundance of t imber 

a l l  of which added l i t t l e  va lue  f o r  any development o r  use  t o  supply 

markets ou t s ide  of t he  t r a c t  i t s e l f .  These a reas  were, however, va luab le  

t o  t h e  ex t en t  ?hat  t h q -  provided subs is tence  and timbgr f o r  t ie  l o c a l  

mining camps and v i l l a g e s  w i th in  Rsyte Area 566. 

Within the  t r a c t  t h e r e  was a Larga minaralized area.  Most of t h i s  

minera l ized  t e r r i t o r y  had been prospected by 1874 although t h e r e  had been 

no s i g n i f i c a n t  mining d s v e l o p z ~ n t .  A prospsct ive buyer and s e l l e r  i n  

1874 would have been avare of t he  favorable p o t e n t i a l  f o r  mining development, 
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especially silver, with an abundance of well defined metal bearing veins, 

which, because of the topography, could be easily reached. However, it 

was kno-wn that the ores varied widely as to quality and many of the ores 

to be mined were of complex composition requiring special metallurgical 

processes and the expensive importation of heavy slcelting equipment. 

Profitable mining was dependent on improvement of transportation which 

would be slow and costly. The prospective buyer and seller would have 

been aware of the problems of financing such a large undertaking and the 

tine which would be requifed to realize a return of capital invested. 

Any prospective purchaser of Royce Area 566 would have been keenly mare 

of the great risks involved in undertaking the mining developmrnt of the 

area and would, naturally, have expected a proportionately greater return 

on such a risk investment. 

Based on the findings herein entered and for the reasons which we 

have stated, the ~onkssion has found that the fair market value of the 

entire Royce Area 566, as of April 29, 1874, was $8,500,000.00. 

In our Finding of Fact No. 52 we have set forth those items totaling 

$507,662.84 which constituted the consideration for the cession of Royce 

Area 566 and that sum.will bie credited to tlie United States as payment 

on the claim. It is clezr that the sum of $500,000.00 was set up by 

the United States to provide the annual sum of $25,000.00 promised in 

Article 111 as a perpetual annuity. The United States is entfitled to 

credit for the $500,000.00. Pawnee Indian Tribe of OkLzihoma, et a1 v. 

The United States, Appeal No. 7-61, decided April 4, 1362, certiorari 

denied June 11, 1962. 
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D~sbursements totaling $7,662.84 were made from appropriations f o r  

the purpxe of  fulfilling treiaties with the petitioner and were for 

purposes set fcrth in Article IV as consideration for the cession. The 

disbursement o f  $300.00 in 1883 was made from an appropriation for 

support of the Indians, and there is no evidence that this was intended 

as part of the consideration promised under the Brunot Agreement. We 

have also found that the agreement to continue benefits under a prior 

treaty and the payinm.t of a salary to Chief Ouray cannot be considered 
# 

as part o f  the ccnsideration for the cession. 

The total sum of $507,662.84 was the consideration for the cession of 

Royce Area 566, and that amount constituted the United States1 payment on 

the claim. The total consideration of $507,662.84 pacd for thd cession of 

Royce Area 566 to the United States by the petitioner was so grossly inade- 

quate an amaunt for lands having a value of $8,500,000.00 as to make the 

consideration unccnscionable. Accordingly, the Commission concludes that 

the petitioner is entitled, under the prot-ision of Clause 3, Article 2 

of the Indian Claims Commission Act, to an award in the amount of 

$8,500,000.00; less the slam of $507,662.84, constituting the United States' 

payment on the claim, or a net amaunt of $7,992,337.16. This amoilnt is 

subject,'how~rer,.to 6e2xtiom for such offsets as 

under the Indian Claim Csmission Act. 

We concur: 

Arthur V. Watkins 
Chief C~~issioner 

may be allawable 

kb. M. Holt 
Associate Cormnissioner 

T, Harold Sc~tt 
Associate Cc;rmnissionsr 




