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Mr. Assistant Attorney General,
Ramsey Clark, Attorneys for

: Defendant

OPINION OF THE COMMISSION

Holt, Assogiate Coﬁmissionér, delivéred>the Opinio; cf the Commission.
The petition in this case was timely filed by the_Confederated Bands
of Ute Indians, an identifiable group of Ametrican Indians. The claim
asserted in this action is for additional compensation for the land
ceded by the 1873 Brunot Agreement, identified as Royce Area 566, which
area was part of the land reserved ta the Utes by the Treaty of March 2,

1868. It is petitioner's contention that the consideration for the
—

-~

cession was grossly inadequate and unconscionable or, alternatively,

that the transaction was unfair and dishonorable.
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The land involwved in the cession was a portion of the reservation
which was set apart by Congress for the absolute and undisturbed usc and’
occupation of the Tabaguache, Muache, Capote, Weeminuchs, Yampa, Grand
River and Uintah bands of U;e Indians. Petitioner, thercfore, held the
reservation of some 15,000,000 acres in western Colorade under recognized
title.

By an Agreemcnt which was exeéuted on Scptember 18, 1873, between
Felix R. Brunot, Commissioner on behalf of the United States, and the
chief and people of the Tabaquache, Muache, Capote, Weeminuche, Yampa,
Grand River and Uintah, the Confederated Band of the Ute Nation, the area,
designated ‘as Royce Area 566, was ceded to the United States. The Agree-
ment was ratified by Congress on April .29, 1874, which is the date of
valuation in this case.

The-peti;icner in this case, the Confecerated Bands of Ute Indians,
describes itself as comsisting of "a confederation of the Un:zompahgre,
ﬁhite River and Soutkern and Ute Mountain Bands of Ute Indians."™ Peti-
tioner maintains that the Uncompahgre were somatimes designated as
Tabaquache; the White River were designated as Yampa anq Grand River; and
the Southern Ute and Ute Mountain Bands were jointlf referred to as
Southern Utes and sometimes dasignated as Capote, Mpache and Weeminuche. The
petitioner has omitted the Uintah bands of Ute Indians which were described’
in the Treaty of 1868 which accorded the Ute Indians their recognized or

reservation title and were included, under the designation Uintah, in the
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Brunot Agreement which ceded the area in question. While defendant contends
that the Uintah bands should be named as a constituent part of the peti-
tioning confederated bands of Ute Indians, those Indians designated as
Uintah in the 1868 Treaty and in the Brunot Agreement were Colorado
Indians as distingui;hcd from the Uintah Utes of Utah. The Colorado
Uintahs were includeq under the designation White Rivers. This question
concerning the idenéity of the various bands of Ute Indians was considered
by the Commission in’the matter of the claims brought by the Uintah Ute
Indians of Utah, Dockets Nos. 44 and 45 (5 Ind. Cl. Comm. 1 and 5 Ind. Cl.
Comm. 47). 1In those cases the Commissiﬁn found that the Uintah Band of
Ute Indians in Utah was not a party to the 1868 Treaty but was rather a
separate and distinct group from the Indians of Colorado who came to be
known as the Grand River, Yampa, and the Uintah Band, and eventually
White River Utes (5 Ind. Cl. Comm. p. 33).

Petitioner submitted extracts from a report by qualified cadastral

_engineers who found the area of Royce Area 566 to be 3,776,876 acres.

However, this computation included the Uncompahgre Park, an aréa of

four square miles on the norﬁherly boundary of the subject area. The
Unéompahgre Park was specifically excluded from the 1873 Brunot Agréement.
As stated by petitioner in its proposed finding; of fact and brief, the
“"Uncompahgre Park, reserved from the cession and retained as part of the

existing Ute Indian Reservation by the Agreement, was an area of about

10,240 acres. Following the Agreement, this area was promptly occupied
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by the whites and a government survey included that area in the cession.
Due to Indian protests the Executive Order of August 17, 1876, withdrew
the area from the public domain and set it apart as part of the Ute
Reservation in accordance with the 1873 Agreement. However, reacting to
white clamor, Congress by tﬁeAAct of June 15, 1880 (21 Stat. 199),

first set the area apart as a public reserve and then by the Act of

May 14, 1884 (33 /23] Stat. 22) restored it to the public domain. As
; result, following the.1873" Agreement the Utes were deprived of the
Uncompahgre Park area which is included in the acreage involved in this
case." (Pet. Proposcd Findings of Fact and Brief on Valuation and
Liability, pages 4, 5). It clearly appzars from petitioncr's own state-
ment that any taking of the Uacompahgre Park area occurred subsequent
to the 1873 Brunot Agreemen:. Since this area was not inclucded in the

cession, it is rot involved in this action which is limited by the

petition to claims arising from the 1873 cession. Accourdingly, the

Commission has found that the area of Royce Area 566 to be valued in this

case is 3,766,636 acres.
The subject area is located in the mountainous portion of south-

western Colorado, most of the land lying to the west cof the Continental

Divide. Approximately two-thirds of the area is mourntainous, characterized

by high and rugged peaks, deep, rock-walled canyons 3,000 to 4,000 feet

desp, and at.a few places to a depth of 5,000 feet. The mountainodus

area in the central and eastern portions of the tract range from elevations
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of‘IZ,OOO to 14,000 feet. The elevation of the Disappointment Valley in
the west and northwest ranges from 5,000 to 6,000 feet above sea level
while in the southern and western portions of the ceded tract the topo-
graphy is of the plateéu and mesa type.

The climate and precipitation vary widely in Royce Area 566. Rain-

fall is approximately eight inches at the lowest elevations with the high

i mountain peaks receiving 40 to 50 inches of precipitation yearly, mostly

in the form of snow, with yearly accumulation of snow as great as 40 feet
in certain parts of the area. The valleys and lower portioms of the area

have a milder climate.

There are some portions of the tract which are suitéble for agri-
;iltural purposes. Those areas were located along the lower Animas River
Valley and the Montezuma Valley in the southwest cormer of the area. There
was also a greater portion of the subject tract thch would have been
suitable for livestock grazing. Because of the high cost of transporting

provisions into the mining'areas of Royce Area 566, the area suitable for

agriculture and livestock grazing would have enhanced the value of the

jsubject tract to the extent that those lands could be utilized for

raising crops and livestock for use by the miners within the area.

L

However, this represented a very limited local market. There was not in
1874 any demand for fange land on the western slopes of the Rocky Mountains
for any extensive livestock operations. There was within Royce Area 566

more than enough land upon which to raise crops and livestock to supply
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the local markets within the area, and any production in excess of the
local demand could not be profitably marke;ed.

There was an abundance of forest lands within the subject tract.
However, not all of the forest..lands were commercial timber and much of
it was inaccessible. There was, on the valuation date, no market for
lumber products ;utside of Royce Area 566. However, there was a demand
for ;umber for use in the mining communities and in connection with the
development of the mines. The timbered areas were more than adequate to
satisfy the local demand for use in mineral development for mine props,
fuels for hoisting equipment and smelters, and for fuel and shelter in
the settlements.

On the valuation date transportation represented one of the greatest
problems in connection with the development of Royce Area 566. As of
'April'Zé, 1874, the oniy means oé transportati&i'to and from the subject
area was by pack trail. On the valuation date construction of wagon
roads had been started. However, as of April 29, 1874, Roycé Area 566
was a reiatively isolated area being lééated éome 45 miles from the nearest
trading'post, 35 miles from the nearest post office and 130 miles from the
nearest railway supply depot. .

By the valuation date the Kansas-Pacific Railrocad had reached Denver
and the Denver-Pacific had completed a line from Denver to Cheyenne where
it connected with the Union Pacific Line. The Denver and Rio Grande

Railway Company was in the process of constructing a main line of their
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railroad along the eastern boundary of the Rocky Mountain range. It

was planned to project branch lines of narrow gauge into the mountain
regions of western Colorado. Construction of railrcads within.the ceded
tract, especially in the mineralized areag, presented great engineering
problems and the cogt was exceedingly high. As of April 29, 1874, it
would not have been possible for a prospective purchaser of Royce Area
566 to have foreseen the day Qhen rail transportation Woulé be available
within the tract. Such a purchaser would have been aware of the high
cost of construction of rail lines and the resultant high freight rate
which would be charged by lines oﬁerating in the rugged mountains., In
fact rail transportation did nbt reach the ceded area until 1881, when
a narrow gauge line was completed to Durango on the southern border of
Royce Area 566. It is true that any purchaser in 1874 would have been
justified in considering that transportation would improve since the
railroads were actively building lines closer to the tract and there
was activi;y and interest in co;structibn of wagon roads within the ceded
area.

In 1874 Colorado was a territory and Royce Area 566 was divided
between the counties of Conejos, Hinsdale and La Plata. On January 31,
1876, La Plata County was divided into San Juan County on the north and
a restricted La Plata County on the south, On January 18, 1877, San
Juan County was divided into a greatly restricted San Juan County on

the east and its western portion was established as Ouray County.
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The first permanent settlement in Colorado was in 1851, and in 1859
about 100,000 persons entered Colorado, spurrcd by the reports of gold in
the state. While many of the prospectors became discouraged and left,
thousands remained and many more came in 1860. The population of
Colorado in 1860 was 3%,200 and in ié%O it was 39,864. Aiter 1870 there
was a substantial increase in the population, and by 1874 Denver,
Colorado Springs, Pueblo, an Alamosa had become substantial towns. By
1871 over 2,000 persons crossed the Tontinental Divide into the prescnt
arez of the San Juan National Forest. Following the cession of Royce
Area 566, an estimated additional 2,000 men entered the mining district,
and the town of Silverton had a population of some 200 prospectors and
miners by 1874.

On the valuation date the national economy was in a depresscd.
condition. During the previous decade a largé portion of the eastern
capital invested in mining operations in Colorado had been lost, There~
fore, by 1874 there had been a great loss of faith in the Colorado mines
by the iﬁvesting public of the east.

From an economic standpoint by far the most s{gnificant resource of
Royce Area 566 lay in its mineral deposits. While mineral lodes had been
discovered in the area as early as 1860 the;e was little interest in the
area until 1870. In that year a group exploriﬁg westward to the Rio
Animasg ﬁear Baker's Park discovered the Little Giant gold lode in the

Silverton area. Other discoveries followed, chiefly of silver lodes.
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In 1871 the area was visited by 25 to 40 prospectors and.in that year the
los Anim2s mining district was formed. In 1871 there were 391 claims
reported in the books of that mining district.

The discovery of the Little Giant lode was given wide publiﬁity and
generated an almost immediate interest in Royce Area 566, ‘The Little
Giant Company was organized in Chicago in 1872 and in that year it was
reported that 27 tons of ore were worked by the arrastra. In 1873 the
arrastras were replaced by an éﬁélgamating mill equipped with a Dodge
crusher, a Ball éulverizer and five stamps. That year the Little Giant,
which was the only developed mine in the area, produced $12,000. However,
shortly thereafter, the pay shoot of the'Little Giant began to diminish,
and it became involved in litigation. After milling only a few hundred
tons of ore, the mine and mill were abandoned.

Follchng the unsuccessful attempt in 1872 to obtain a cession of
Royce Area 566, the press focused national attention on the San Juan area
and increasing numbers of prospectors entered the area. By September 13,
1873, the date the Brunot Agreement was signed, there had been 1,441 claims
recorded within the ceded aréa and 47 recorded transactions in mineral
properties had taken place.

The mineral deposits in Royce Area 566 were characterized by generally

regular, prominent veins which were visible along the surface. Due to the

‘high relief of the region the mining was done by driving horizontal shafts.

The minerals were zlmost always exclusively in lode deposits and the few
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placers were insignificant in amount or value. The principal precious’
metal was silver but with some locations containing gold deposits. There
were substantial deposits of lead and copper. While there‘was also some
zinc, it had no value as of the valuation date and, in fact, waé a detri-
ment in the smelting process. |
The character of the mineral deposits varied throughout the various
mineralized portion of Royce Area 566. The Little Giant lode was described
as a remarkable lode, consisting of a quartz ore with free gold in the
white quartz in the center of the vein. This gold was simply recovered
by crushing the ore and amalgamating the gold. A great number of the
deposits were galena lodes, many of which were low grade, with some silver.
Other locations had a smaller percentage of galena with the veins con-
sisting of 'white quartz, heav§ spar, galena, sulphurets of iron and
copper and 'grair c0pper}' ore, anvtimoni..a.l sulphure:.of silver." There
‘were also more valuable lodes which containgd no galena with very little or
no quartz. The veins were "filled w:.th a mat_::ix of fluor;spar thickly
spattered through from wall to wall with 'gray copper' and black sulphurets
of silver." (Def. Ex. 22, p. 332)

Most of the silver-bearing ores in Royce Area 566 were complex in

composition and-required special reduction methods or processes for ex-
traction of the valuable metals. The low grade ores presented problems
which required expert metallurgists to devise reduction methods which

could recover metals profitably. As of the valuation date no effort was



11 Ind. Cl. Comm. 180 273

made to handle the low grade ores, and for many years thereafter much money
was spent in a search for profitable methods of smelting with much of the
valuable content of the ores lost in the waste piles. The greaf trans-
portation problems meant that only the highest grade ores could be shipped
to smelters outside the ceded area. On'thé valuation date some reduction
works were being constructed and operated within the area. However,

the machinery fér such Opérations had to be brought in by burros, and

the smeltiné and reduction operations at and shortly after the valuation
date were often costly failures. As of the valuation date most of the
mineralized area of Royce Area 566 had been prospected but there had

been no significant development of the mineral prospects. Accordingly,
there is no evidence as of 1874 upon which to base calculations of the
amount of blocked out ore or the grade of ore in the various locationms.
Further, it is not possible to make any reasonable estimate as to the

cost of mining.

However, the Commission has found that there were a number of con-
temporaneous reédrts which reveal the information which would have been
known by a well-informed pros?ective purchaser in 1874. The findings
and opinions of ﬁhe contemporaneous mineral éxpefts as to the potential
for mineral development within the area are indicative of the factors
which would have been carefully weighed by the prospective buyer and
seller in 1874.

The Commission has carefully considered the contemporaneous reports,

and in our Findings of Fact numbers 28 through 32 we have summarized some
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of the important information and data which was set forth in those reports.
While no useful purpose would be served by laboriocusly detailing in this
opinioa the information contained in our findings, we shall set forth

somz of the basic conclusions which we feel a prospectiQe buyer and

seller would have reached and considered in determining a fair price

for Royce Area 566 on April 29, 1874.

Of- first importance would have been the knowledge which a pro-
spective, well-informed buyer and seller would have had in 1874 con-
cerning the extent of the mineralized arca. The Commissicn has found that
the information gathered by Dr. F. V. Hayden, during the survey field work
of 1873 through 1876 would have been known by the buyer and seller in 1874.
We have therefore found that the total acreage within Royce Arca 566 which
could be designated a5 mineralized, was 264,760 acres.

;he prospective buyer and seller in 1874 would have realized that
any opinions of value or potentizl for future development of the mineralized
area would have necessarily been based almost exclusively on surface
observations. There had been no significant déve10pment within Royce Area
566 as of the valugtion date. However, the veins were prominent and well
defined 2nd many were visible on the sgrface. It is clear from the con-
temporaneous reports that the mineral experts in 1874 recognized that it
was impocsible to forecast with any degree of accuracy the character of
the ore bodies a; they carried deeper into the ground. Therefore there

was an element of doubt concerning any coaclusion which might be drawm
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by the mineral experts with reference to many of the important features,
and only future development could remove many of the doubts. Despite the
fact that the mines were in their infancy in 1874, there appears to have
been a genmeral feeling that many of the visible veins carried to consider-
able depth and that this”area would develop in the future into one of
the most promising mineral locatioms in the United States. It was
generally recognized on the valuation date that the primary value in
precious metals was in silver and the smaller deposits of gold. There
was not much interest expressed in the lead, copper, and zinc, which
minerals were to become of greater importance in succeeding years. The
mineral experts in 1874 recognized that much of the ore was complex and
that it would require expert metallurgists to devise special smelting
processes to recover the metais. Because of the rugged character of phe
land it was recognized that mining could be carried on at a relativeiy
slight expense through the use of tunnels which provided an easier means
of regulating air and water and in transporting the ore from the ground.
The severe winters and heavy snowfall resulted in a short mining season,
and the remoteness of the area from supplies and the absence of good roads
or any rail transportation were adverse elements to any mining development
within the area. |

There were three distinct mineralized areas within the tract. The
most prominent location was situated in the high mountainous country in

the northeast portion of the cession. This area was approximately 20 miles
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in length from east to west and 15 miles in width from north to south.

A second, and much smaller mineralized area, was located rather centrally
in the ceded tract in the headwat;rs of the Dolores River. The third
mineralized area was located in the LaPlatt mountains in the south-central
portion of the tract. In our Finding of Fact No. 26 we have set forth
the production of the entire mining area within Royce Area 566 through .
1881, by year and county,, as reported by Charles W. Henderson. As those
figures indicate, the only mineral production as of the valuation date
was in San Juan County, where production in 1873 totaled $13,000 in gold
and in 1874 totaled $9,540 in gold and $4,046 in silver.-‘In 1875 there
was only $10,000 in gold but $84,998 in silver mined within the county.
In the.following years there was more significant production of lead and
copper within that county. There was no production listed for Hinsdale
or San Miguel until 1875; there was no listed production in L; Plat;,
Montezuma and Ouray counties until 1878; and production did not commence
in Dolores County until 1879.

The principal expert witnesses on the v#luation of the mineral
aspects of the ceded tract for petitioner were Drs. John W. Vanderwilt
and Ben H. Parker, both of whom gave their opinions of the fair market
value of the mineral rights within the ceded area as of Apri1‘29, 1874.
The opinions of value expressed by Drs. Vanderwilt and Parker were based
upon a mathematical computation which involved a computation of the

average per acre price for some 3,000 mining claims transactions occurring
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during a period from 1871 through 1878 and a computation of the number

of acres included within the lode locations recorded during that same
period. The results of those two computations, $495.07 representing

the average per acre price for the transactions and 62,091 acres repre-
senting the total acfeage included within the lode locatioms recorded
during the period from 1871 through 1878, were multiplied to reach a total
figure of $30,739,391.00. This figure represented, in thc opinion of

Drs. Vanderwilt and Barker, the fair market value on Aprii 29, 1874, of
the acreage included within the lode claims which had been recorded during
thé eight yeér period analyzed. They further concluded that the remaining
202,669 acres which were included within the mineralized land as mapped
by Dr. Héyden, had an average per acre value.of 10% of the land covered
by the recorded claims or an average per acre value of $49.51, which
figures when multiplied gave a total value of 510,034,142.00. The sum of
these two mathematical computations led Drs. Vanderwilt and Parker to the
ultimate conclusion that the mineral béariﬁg lands in the subject tract
had 2 totalrvalue of $40,773,533.00. As we have set forth in our Finding
of Fact No. 36, Drs. Vanderwilt and Parker included in their report an
analysis of the cost of patentiﬁg mining claims and evaluation using
royalties as a basis. However, these two methods were used solely for

the purpose of checking their conclusions and.did n&t directly affect the

opinion of value which was computed as indicated above.
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Drs. Vanderwilt and Parker have stated that their evaluation method
is the most satisfactory means of reaching a conclusion of fair market
value of the mineralized area. It is petitioner's contention that their
approach to the mineral valuation within Royce Area 566 was sound and
that the evidence used was the most reliable and that this Commission
should accept the opinion of value expressed by Drs. Vanderwilt and
Parker. It is contended that Drs. Vanderwilt and Parker possess an
expertise vhich is held by none other in the record; that their know-
ledge and experience with reference to the subject land cannot be gained
by this Commission from the record in this case, except by accepting their
opinion; and that it would be error for the Commission to reject their
experienced opinions. Petitioner has stated in its reply brief, filed
on April 12, 1961:

We suggest that because of the remote date of taking and

the special significance of detailed factors in evaluation,

such as proper interpretation of geographical references,

interpretation of significance of mining terms and practices,

including the evaluation of background of authors and

reporters, that Dr. Vanderwilt and Dr. Parker are in a unique

position to furnish a valid and reliable appraisal of minerals

in this case. . . We submit the only source of superior

knowledge of the mineral aspect of values as of 1874, so

far as this case is concerned, is to be found in the report,

testimony and opinions of Vanderwilt and Parker. (Pet. Reply

Brief, p. 26, 27)

Apparently it is petitionmer's contention that the Commission is

bound as a matter of law to accept the opinion of value of the mineral

portions of Royce Area 566 as expressed by Drs. Vanderwilt and Parker .and
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that it would be error for the Commission to reject their experienced
opinion. As this Commission has previously stated, opinion evidence, even
from an éxpert, is not evidence of a fact. The ultimate determination of
the fair market value of Royce Area 566 as of April 29, 1874, must be made
by this Commission on the facts established by the evidence. The Absentee

Shawnee Tribe of Oklahoma, et al., v.-The United States of America, 6 Ind.

Cl. Comm. 377 aff'd November 2, 1960, _____ C. Cls. . This
Comﬁission considers that great respect should be given to the specialized
or technical opinions of an informed and expert witness, and we would not
arbitrarily ignore the opinion of such an expert. However, for compelling
and valid reasons, which we shall now set forth, the Commission cannot
accept the conclusions of value which have been expressed by Drs. Vanderwilt
and Parker.

S

- This Commission has had occasion many times before to comment on
the care which must be exercised in interpreting tabulations of small
sales with regard to their relationship to the value of a large tract
of land. The use of mining deed records must be tempered with considerably
more caution than deeds fof other real property. As can readily be seen
in this case there is an extremely wide variation in prices paid for
mining claims. As set forth in our Finding of Fact No. 41, transactions
included in the analysis ranged from an average price per acre of 97 cents

to $96,744.00. Many transactions involved small, fractional interests

in mining lodes and some of the acreage figures were extremely small. For
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example the tramsaction in San Juan County on July 21, 1874, involving
the Grayback, was only 0.03 acres for $1,000.00 (which results in an
average per acre price of $33,333.00). It is well recognized that each
mining property has its own unique charaﬁteristics and that mining
properties, even those adjacent to each other, are hardly ever comparable
in value. Within a matter of weeks or even days the value of a mining
claim in the market place may increase or decrease many times.
Parenthetically, we might note that éharies C. O'Boyle, who was the
geologist in charge of tabulating the transactions which were used by
Drs. Vanderwilt and Parker in their analysis,. testified in the case of
tha Cheyenne and Arapaho, Dockets Nos. 329 and 348. He stated that the
tabulation and use of sales of mineral properties in Gilpin County,
Colorado, (to the northeast of Royce Area 566) to determine value of
the entire mineralized region was unrealistic, although such sales did
reflect that there was an active market for mineral lands.

In ad#itiod'to the care which must be exercised in applying the
prices for small sales to reach a value of a large tract, a gfeat degree
of caution must bg ekercised in using averages and staristical computations
to arrive at conclusions of value. Petitioner's counsel has repeatedly
referred to the eminence of Drs. Vanderwilt and Parker in their field;
their thorough st;dy of and knowledge_of the mineral aspects of Rovce
Area 566; their exhaustive five volume report on the valuation of the

minerals; and the application of the history and the literature of the
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times and their own background of information to the valuagion study and‘
resulting opinion of value. However, the fact remains that in the final
analysis after all the discussions and references to all ofrthe various
materials placed in evidence in this case, their final conclusion of value..
was based entirely on a mathematical and statistical study of "salés"
and recorded claims. o

Petitioner's experts.have referred to their statistical computation
of the average per acre price for the transactions analyzed as a
"weighted average'" approach. The Commission understands the method used
i.e., to total the acreages and comsideration for all the transactions
and then divide to reach the average. This method is a pure arithmetical
computation and does give the exact proportionate weight to the acreage
and consideration for each transaction used. It is not a3 weighted
average approach in the sense thgt the term "weighted average™ is used
to describe a method whereby the statistician applies a judgment factor
to adjust each item in a series to reflect its degree of importance or
reliability.

It is well recognized that an arithmetical average is subject to
distortion by extreme values in the data. Particularly where there is
a great dispersion in the series, is the arithmetical average highly
susceptible to the extraordinary. The "sales analysis’ undertaken by
Drs. Vanderwilt and Parker in this case was based on data with an extreme
dispersion. Transactions included average per acre values ranging from

97 cents to $96,744.00. And the effect of the extraordinary items was
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very significant to the computed average. As we have indicated in

Finding of Fact No. 42, the elimination of only one transaction (involving
C. H. Graham and the Kansas City Gold and Silver Mining Company) would
reduce the average per acre price for the remaining 2,955 transactions
from $459.07 to $401.15. This is a reduction of about 18.97% and would
reduce the ultimate mineral valuation reached by Drs. Vanderwilt and
Parker by about $7,736,674.00. Further elimination of another transaction
(involving Pratt and the New York and San Juan Mining Company) would
reduce the average to $382.46. Thus it is seen that elimination of two
transactions on the high consideration_side would result in a reduction
of 22.757 in the average as computed by Drs. Vanderwilt and Parker and

a corresponding reduction in their valuation of $9,274,930.00.

This clearly demonstrates the caution and analysis which is necessary
in employing an average as Drs. Vanderwilt and Parker have done. Where
it is evident that a few exceptional items can so affect the arithmetical
. average, its use must be accompanied by the utmost caution. Recognizing
the disadvantages of th; arithmetic avgr;gé in .cases employing such
divergent data, it is often the practice to employ other methoés of
averaging. Another.méﬁhod of averaging is the median, which is the
average of pogition. While it is subject to a larger probable error than
;he arithmetic average, it is not affected by the size of the extreme
values, As a further example of the difficulty encountered by the use of
the arithmetic average to sum up the transactions involved in Drs,

Vanderwilt and Parker's analysis, we have computed the approximate per

acre prices for the 66 transactions listed for San Juan County for 1873.
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Arranging them in ascending order we f£find the following dispersion
ranging from $4.00 to $40,000.00 per acre:

1873 SAN JUAN COUNTY TRANSACTIONS

Price Price

Consideration Acreage Per Acre Consideration Acreage Per Acre -
$ 25.00 6.89 $ 4.00 $ 300.00 1.15 $ 261.00
20.00 4.59 4.00 500.00 1.38 362.00
100.00 13.77 7.00 1,500.00 3.44 436.00
30.00 3.44 9.00 5,000.00 10.34 484.00
100.00 10.34 10.00 - 5,000.00 10.34 484.00
100.00 - 6.89 15.00 15,000.00 30.98 484.00
.200.00 10.33 19.00 5,000.00 9.18 545.00
5,000.00 - 237.89 21.00 75.00 0.13 577.00
225.00 10.34 22.00 - 1,000.00 1.72 581.00
150.00 6.8% 22.00 5,000.00 6.89 726.00
600.00 24,67 24.00 2,000.00 2.58 775.00
200.00 . 6.89 29.00 5,000.00 6.18 809.00
100.00 3.44 29.00 500.00 0.57 877.00
100.00 . 3.44 29.00 10,500.00 10.34 1,015.00
1,000.00 29.26 34.00 500.00 0.46 1,087.00
500,00 13.77 36.00 - 250.00 0.23 1,087.00
1,000.00 27.54 36.00 250.00 0.23 1,087.00
50.00 1.15 43,00 7,000.00 6.89 1,016.00
100.00 : 2.30 43.00 6,000.00 5.17 1,161.00
100.00 2.30 43.00 500.00 0.31 1,613.00
100.00 2.30 43.00 10,500.00 6.46 1,625.00
125.00 2.58 48.00 '5,000.00 2.30 2,174.00
125.00 1.72 73.00 5,000.00 2.30 2,174.00
300.00 3.44 87.00 10,000.00 3.67 2,725.00
550.00 5.17 106.00 3,000.00 0.92 3,261.00
200.00 1.72 116.00 1,000.00 0.23 4,348.00
500.00 3.44 145.00 10,000.00 0.92 10,870.00
500.00 3.44 145.00 18,000.00 0.92 19,565.00
1,200.00 6.53 184.00 400,000.00 19.18 20,855.00

- '1,000.00 4.59 218.00 18,000.00 0.46 39,130.00
1,000.00 4,59 218.00 6,000.00 0.15 40,000.00

: 1,000.00 4.59 218.00 6,000.00 0.15 40,000.00

dian (1,000.00 4,59 218.00
(7,000.00 27.54 254,00

$ 567,675.00  648.54

M TR i e s ~ o . - L ikl e o oo i nd
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We find that the median average for these 66 transactions was $236.00 while
the arithmetic average was $906.15. As is readily apparent, oﬁe exceptional
item accounted for the high arithmetic average. Eliminating the 19.18 acres
for $400,000.00 would reduce the arithmetic average to $298.20.

In the presentation of the "sales analysis" by Drs. Vanderwilt and
Earker we can find no indication of their use of any degree of caution
in applying their average to reach a conclusion of value. We find no
evidence that they attempted to analyze the data they were employing to
discover the possibilities for error and bias in the results. If there
are faults in a statistical study (and there are faults evident in this
case), the statistician should recognize and acknowledge them and the
limitations of the study. Vhen, at the hearing on May 16, 1962, the
‘Commission pointed ou£ ﬁo petitioner the great effect of the Graham --
Kansas City Gold and Silver Mining Company transaction on the ultimate
coﬁpu&étion of Qalue, the following was.petitioner's reséonse:

Commissioner -Holt: But that one transaction would make
millions of dollars difference in your appraisal, wouldn't it?

Mr. Barker:. I would like to go into that right now because
I think that is a misstatement.,

By Mr. Barker:
Q. I would like to hand you a document, Petitioner' s
Exhibit 157, and ask you what it consists of.

A, (Dr. Parker) This document consists of the results of
2 calculation of the average price per acre of all transactions
considered in the determination of value by me in this case,
with the elimination of the transaction by C. H. Graham to the
Kansas City Gold and Silver Mining Company.

Q. What does this computation indicate would be the average
price for the transaction per acre if you eliminated the Graham
transaction entireiy?

A. TIf the Graham transaction were eliminated entirely,
tbe average price per acre would be $401.15. - (Tr. 1467)
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While Petitiomer's Exhibit 157 only shows the computation of the chapge
in the averagé, it is true that this change would reduce the valuation -
conclusion by close to 8 million dollars. This is a very substantial
sum, in the opinion of this Commission, and would likewise have been
suﬁstantial to a prospective buyer and seller in 1874,

Drs. Vanderwilt and Parker have testified that they can see no
reason for excluding this transaction. They have maintained this position
despite the obvious effect of this one tramsaction on their mineral
evaluation; the lack of any evidence to demonstrate tgat the mineral
properties involved in the Graham transaction possessed any particular
qualities that could have accounted for such an extremely high price;
the fact that about 8 months prior to this transaction greater interests
in the identical mineral properties plus other properties toﬁaling 93.02
acres were bought by Graham for only $4,000.00; their failure to
discover any evidence indicating that such a company as the Kansas City
Gold and Silver Mining Company ever existed; and finally the indication,
as revealed in the newspaper article about 6 weeks before this recorded
"transaction,” that, if this company did exist, it was probably organized
by Graham himself.

>After examining the data used in this analysis, we are not impressed
by its accuracy or in the efforts made to eliminate or discount the
effect of many doubtful transactions. While petitioner has made a great
point of indicating the extreme care which was taken to exclude trans-
actions which were suspect, we find many included in the analysis.

We shall not repeat in detail the deficiencies we have noted in

the transactions data as set forth in our Findings of Fact Nos. 37, 38
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and 39. We have found a number of instances where transactions were dupli-
cated in the data. There were also simultaneous transactions between the
same parties for the same listed comnsideration. We cannot agree with
petitioner's contention that these must be accepted as bona fide sales in
the market place. We further find that transactions were included which
violated the criteria which had been established by Drs. Vanderwilt amnd
Parker to govern their inclusion of data which was to refiect "only bona
fide transactions in lode claims made 'at arm's length'" (Pet. Ex. 108,
PP- 39, 40). Using the directories of Colorado corperations which were’
utilized by petitioner's experts we have noted a number of significant
transactions made by and between officers, directors and organizers and
their corporations. We have noted transactions wherein the obvious

relationship of the parties render it doubtful that they were true "arm's

length” sales. We have further noted transactions including mill sites,

e . -
. . -

tunnel sites and other properties such as mined ore, plant buildings,
mining tools, etc. 1In our findings we have not attempted to list all of
the transactions in the various categories but have set a number of
examples in each.” " |

There are a number of mortgages included in the transactions
anélyzed. It is well settled that mortgages are not sales and unacceptable
as evidence of market value. The title bonds included in the analysis
were not sales and it appears, at least in some instances, involved
cross options in favor of both parties. While Pr. Parker testified at
the hearing on'May.lé; 1962, that title bonds were included where the
deed itself was not of record, it appears that both the bond and the deesd

were included in several instances, including scme substantial transactions
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such as Crooke's purchase of the Ute and Ule lodes and the transactions
involving the Ocean Wave and Wave of Ocean lodes. We have also noted
examples of other abstracting and mathematical errors-appérent through-
out the analysis.

We do not wish to belabor this point concerning the selection of
the data used in the analysis. But it has been so vigorously contended
bi petitioner that we should accept the computation gf Drs. Vanderwilt
and Parker as the value of the minéralized areas in Royce Area 566 that
ve feel this discussion is important. - Of course we recognize that errors
will necessarily be unavoidable in any statistical analysis of the
magnitude involved in this case and we do not mean to seem overly ctitical
of many of the errors we have noted. However, we cannot accept thé
rather cavalier attitude with which petitioner would dismiss any errors
by explaining that the number of tramsactions was so great that errors
in actual statements of consideration or errors of inclusion of impropef
instruments would be completely compensatéd and offset by other errors.

An examination of the data used in the analysis indicates that
there were many lode claims that were involved in a great number of the
transactions. The inclusion of many sales and resales of the same
property increases the probability that the average per acre price will
be unduly affected by the consideration paid for a few locatioms. It is
apparent that a large number of these claims which were imvolved in *
repeated transactions were among the most Valuaﬁle mining properties and
the inclusion of transactions involving such properties over am eight
year period would give them greater weight in the analysis than their

relationship to the entire area should have.
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Of the transactions included in the analysis, 95% occurred after
the April 29, 1874, taking date. Therefore, the sales analysis utilized
almost exclusively transactions which were based on data which was not
known on the valuation date. As can be seen from the production table
listed in Finding of Fact No. 26 the;e‘was a significant increase in the
mineral production for the couaties in Royce Area 566 during the period -
from 1874 through 1878. The mineral locatioms were better prospected, and
it is obvious that as more is known of the minerals the speculative nature
of any estimate as to the potential is greatly reduced. There is no doubt
that even a relatively small amount of development often greatly increases
the value of estimates of the mineral potential of an area. Certainly
there is much evidence in this case indicating the significant development
which occurred betweeﬁ 1874 and 1878. For example, the Mineral Point or
Bonanza tunnel which was driven by F. J. Pratt's company (see Finding o?
Fact No. 38(b5) must have made available much significant information
concerning the minerals in that area. The tunnel had penetrated the moun-
tain 1200 feet and had cut through 22 seams of mineral. ring this
period there was also continuing development of the road system through
Royce Area 566, the railroads were in the process of coanstructing lines
closer to the area, the number of smelters in oéération in the ;rea
increased, the knowledge concerning smelting operations and the treatment
' of the ores were better known, and there was a rapid increase in popu~
lation and settlement within Royce Area 566. |
The sales analysis gave no consideration to any of these various

factors in weighing the transactions which were used in the analysis.

All the transactions listed were taken at 1007 face value.
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Having computed the average value per acre, Drs. Vanderwilt and
Parker multiplied that figure by the acreage of the lode claims which
had been recorded from 1871 through 1878. Of the acreage included in
all those claims (62,091 acres) 53,012.07 adres, or 85% of tﬁe total,
was recorded after the valuation date.

Petitioner's experts have explained that they.felt it proper to
include data after the valuation date because prior thereto the prospec-
tors and miners were in Royce Areé 566 as trespassers, and transaction;
prior to April 29, 1874, were not reai, true, free arm's-length trans-
actions. The Commission recognizes that to an extent development of the
area was restricted prior to 1874. However, we are not convinced that the
fact that Royce Area 566 was part of the Ute reservation prior to 1874 had
any significant effect on the prices paid for the transactions in 1871,
1872 and 1873 or in the number of claims recorded in that period. In 1871
the miners in the area set up the Las Animas mining district and enférced
their own rules for staking and recording claims and transactions. In fact
the transactions recorded for the first three years, as tabulated by
petitioner, averaged $5,241.38 per acre in 1871, $620.16 per acre in 1872
and-$906.15 per acre in 1873. The number of claims recorded was 70 in
1871, 222 in 1872 and 924 in 1873. The number actually declined in 1874
to 858 with the largest number recorded in the next two years (1545 in
1875 and 1732 in 1876) followed by only 670 in 1877 and 349 in 1878.

It is also contended that use of transactions subsequent to 1874
was nécessary to obtain a greater number of tramsactions for the study
thereby obtaining a more meaningful average. Howeyer, the fact remains

that this has resulted in use of transactions 957 of which were after the
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valuation date with no effort made to compensate or weight those trans-
actions which must have been affected by a number of factors which arose
after the valuation date. Of course §etitioner's argument to justify
use of transaction data after the valuation date could not be used to
Justify use o£ the recorded lode claims and their acreage after the
valuation date. This recorded lode claim acreage did-not involve any
averaging of data but merely provided the lump sum acreage which was
multiplied by the transaction average to reach the valuation conclusion.
Petitioner's experts have further stated that their use of data
after the valuation date isvjustified because any prospective purchaser
would have expected and been entitled to sufficient time to inspect and
investigate the propefty involved. Dr. Ben H. Parker testified that
"we have restricted our appraisement to facts which were known at the
time of the taking or that should have been ascertained by any intel-
ligent purchaser given a reasonable time to inspect the property that
ke was purchasing ¥ . . We felt after due consideration of all.conditions
considering'the elements of tran5port#ti6n, éf ;hysical relief, of climate,
that five-year period; a five-season field period would be a reasonable
period for a prospective purchaser to have to investigate the property.
That is the reason that we included in our transactions which have been
mentioned transactions made through that five-year period, because those
transactions were based upon knowledge developed during this reasonable
time to examine the pig within the poke." (Tr. 676, 677) Despite this
rationalization the fact remains ihat the transactions occurring after
April 29, 1874, would not have been within the knowledge possessed by

a prospective purchaser of Royce Area 566 on the valuation date. The
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transactions were, cf course, based on various factors which were
constantly changing. As we have previously noted the changes after
April 29, 1874, with respect to production, cxplorations, development,
increased knowledge conczerning the metaTlurgical problems, improving
transportation and increasing population -- all had their effect upon
the transactions after the valuation date. Therefore, in determining
fair market value as of April 29, 1874, the subsequent transactioms
¢annot be used at full fac" value as petitioner's experts have done.

We are not, in’ this case, tryirg to reconstruct an actual situation
where we must consider how the prospective buyer and seller acquire their
knowledge of the area. We are nct concerned that it might have taken
Ya five-season field period" to prepare a complete geclogical analysis
of the mineralized area. The sc-zalled "well informed buyer and seller™
who would have arrived at a figure representing the fair market value
_for Royce Area 566 on April 29, 1874, cbviously involves a hypothetical
‘situation. We assume that both parties to a tramsaction for this tract
in 1874 wpuld_have besen well i;formed. They would have possessed all the
knowledge available in 1874 that would have had any bearing on the value
of the tract. So the Commission has ecnsidered all the data which it
appears would have affecred the April 29, 1874, #alue. We reject all
theories and arguments, such as thz onz hare presentad, that iﬁ effect
require advancing tha valzztior date on ths suppasition that the buyer
and seller needed tim= ic investigate and examine the property.

Petitioner has argued that the courts have admitted and considsred

deed records in arriving at a d=ztsrmination of fair market value. This

29
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of course is true, and this Commission has also in most valuation proceed-
ings received and consideredbevidence of sales of comparable property as
well as sales of the same property. There is no doubt that early sales
involving the land in suit are important in any historical evaluation.
But, while such sales may furnish some evidence of market value, they are
by no means conclusive.

Petitioner has cited in particuia£ the decisions of the Court of

Claims in Rogue River Tribe of Indians et al., v. The United States, 116

C. Cls. 454, 469 (1950) and Alcea Band of Tillamooks, et al. v. The Trited

States, 115 C. Cls. 463, 479 (1950). In both of those cases tha early
deed records, or certified summaries thereof, were placed in evidenze and
the average per acre prices were computed, as Drs. Vanderwilt and Farker
have done in this case. The court made findings indicating thase average
per acre prices, and it is clearly indicated that the evidence cf those
sales were among the various factors weighed by the court in reaching its
ultimate decision. We might comment in this regard that the court in the
Alcea case took note of the fact that the exclusion of 3 excepticnal
transactions in Tillamook County each involving 5 acres at a total con-

. sideration of $1,b00.00, would reduce the average -for the ramaining trans-
fers from $3.69 per acre to $3.53 per acre. And in Curry County the Czurt
excluded a sale to the United States of 47.30 acres at $5,000.00 (over
$100.00 per acre average). In both of those cases and in numerous cthers
decided by the cou?ts and this Comnission, the evidence of sales was

admitted and considered. But the sales were not in any sense cenclusive

[R]

on the question of market value. The Court of Claims has clearly set forth

138
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in its opinions in the Alcea and Rogue River casegthose various factors

which it took into consideration. The ultimate values arrived at were
but a fraction of the average per acre prices computed from the early sales.
In this case the Commission considers that the 'sales data' is prop-
erly a part of this record, and it has been considered in reaching our
determination of value. But we have in this case, as in others and as
the courts have done, considered them in the light of many factors to
determine their reliability as reflecting market value and the corres
sponding weight to which they are entitled. It must be recognized that
many factors may enter into and affect the stated consideration for the
transfer of property between two private parties. And perhaps this is
even more true in cases involving transfers of mineral properties. Of
course a true, bona fide sale in the market place with both parties well
informed, dealing at arm's length and under no compulsion, provides perhaps
the best evidence upon which to base market value. But before placing the
great reliance on the transactions which pepitioner urges, we must examine
them as best we can at this remote time. Were the sales bona fide? Was
there a fair market? Was the stated'considgration determined by arbitrary,
fanciful or capricious comsiderations? What were the terms of the sale?
Were the parties truly dealing at arm's length? BHave there been any
changes in conditions between the valuatidn>date and the date of the sale?
Were the saies forced or umnnatural? Were the priceé fictitiously placed
on properties transferred in exchange? Were fictitious prices recorded
to be used in promotional schemes? Were claims deeded in settlement of
disputes or litigation? These are some of the questions - which have an

effect upon the worth of such evidence in fixing the value of property.
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It appears that petitioner'contends that its experts have carefully
scrutinized the transactions, that the transactions presénted are reliable,
and that they furnish a sound basis for computing market value. It is
argued that the expertise of Drs. Vanderwilt and Parker-.-requires acceptance
of their conclusions arrived at from the recorded transactions. We are
frank to say we are unable to see where there has been any application of
their geqlogical expertise to the ''sales analysis," which was the soles basis
for their conclusion of value. In fact it would not seem that a geologist
would be expected to possess all the qualifications to make a statistical
analysis based on a study of early recorded deeds, and this perhaps aéccun:s
for some of the deficiencies-apparent in the analysis. For example it appears
that Drs. Vanderwilt and Parker felt there was a certain conclusiveness to
recorded deeds. Dr. Vanderwilt -testified, upon question as to the .relia-
bility of recited considerations, that the deeds were “official reccrds
sworn to at the county records™ (Tr. 393). Of course it/is well recognized
that the true consideration is not always inserted in conveyznces of real
estate, and they certainly cannot be azcorded the weight of "sworn state-
ments." We would question whether or not Drs. Vanderwilt and Farker realized
that by including "deeds of trust" they were inserting mortgages into the
"sales analysis." We could not agree that listed considerations in deeds that
were merely property exchanges can be presumed to reflect-.values arrived
at "in the market place." We cannot agree that transactions such as the
Graham -~ Kansas City Gold and Silver Mining Company are indicative of "fair
market value.” We do not consider that sales after the valuation date can

be accepted at full face value as conclusive evidence of market value.
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We do find in this case that the evidence of sales about April 29,
1874, including the period before and immediately thereafter does indicate
an interest in the mineralized portion of the area, the ready and active
market for mining properties and an indication of the range within which
lode claims were being bought and sold.

But in view of'the deficiencies we have noted and for the reasons
outlined above, we must reject thg opinions of petitioner's experts that
the mineralized area of Royce Area 566 had a fair market value on April 29,
1874, in the amount’of $40,773,533.00.

Defendant;s expert mining engineer, Dr. Howard L. Hartman, testified
that he found that there was insufficient data of a geological and mining
nature to permit valuation by any approved and accredited manner, and he
did not place any value con the minerals within Royce Area 566. While we
realize that the difficulties presented in attempting to place a valuation
on the mineral deposits of Royce Area 566 in 1874 are very great, that
still remains the material issue to be resolved in this case, and it is
the duty of this Commission to ;eéch a conclusion of value based upon all
the evidence which would have been kncwn to the prospective buyer and seller
as of the valuation &ate. While defendant's expert, Dr. Hartman, did not
give an opinion as to the valu2 of the mineralized area, Mr. C. Marc Miller
in his appraisal of the entire tract assigned a value of $400,000.00 for
the mineralized portion. Based on all the evidence relating to the mineral
aspect of this case the Commission comnsiders that both the opinions of
petitioner's experts and that deferndant's expert are completely umrealistic.

And it is inconceivatbla, in cur cpinion, that a prospective purchaser in
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1874 would have conéidered paying over 40 million dollars for the miner-
alized portion of Royce Area 566. It is just as inconceivable to us that
a prospective seller would have entertained any thought of selling the
mineralized area for only $400,000.00.

While both parties have introduced the necessary evidence upon which
we may base our determination of value, we must reject the opinions of
the witnesses as to the value of the mineralized area.

Both parties have placed in evidence certain transactions involving
Spanish and Mexican land grants. These transactions near the valuation
date and involving land in the general vicinity of Royce Area 566 give
some indication of the market value of lands in that vicinity. The grants
did represent large areas of land and each possessed some mountainous
terrain, irrigated agricultural land, grazing lands, timber, and in some
instances minerals. However 2ll of the grants; with the exception of the
" Tierra Amarilla Grant were located to the east of the Continental Divide
Vin an area which had been colonized and settled and had relatively e&sy

access .to long established towns. it is diffi;uit to correlaﬁe the prices
péid for the transactions involving these land grants to tﬁe value of
"Royce Area 566 since the sales of the>Spanish-M£xican iand grants often
involved fractional interests, the acreages of many of the grants had .
not been determined at the time of the sale, and the transactions involved
many factors not present in this case. |

The Maxwell Grant, located approximately 96 miles southeast of the
éubject area, was on the eastern side of the Continental Divide with its
western bordér at the summit of the Sangre de Cri;to mountain range,

while the eastern border extended far out on the plains. The Maxwell
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‘Grant consisted of about 74% grazing land, 137 irrigated or potentially
irrigated agricultural land, 11% timber land amd less than 27 wasteland.
While there were some substantial mineral deposits within »the grant, they
were not comparable to the mineralized areas of Royce Area 566, and it is
difficult to determine what effect the presence of minerals had in the
‘consideration paid for the sale of the Maxwell Grant. 1In 1869 for a con-
sideration of $12,000.00 Maxwell gave an oPcicn to purchase the grant for
$650,000.00. The optien was exercised and the property was then conveyed
to the Maxwell Land Grant and Railroad. Company for $1,350,000. The pur-
chase price was on the basis of the originally estimated area of 2,000,000
acres less 1600 acres, leaving a balance of 1,984,000 acres or a.n. average
per acre price of about 68 cents. Of the consideratiori paid, Maxwell
received $650;000 and the remaining $700,000 was the profit of the pro-
moters. This sale did exclude the Maxwell home ranch and some claims to
gold iand, gold mines or placer areas,‘and certain town lots in Elizabethtown.
The Sangre de Cristo Grant was located 70 miles east of the subject
area, also to the éast of the Continenﬁal Divide. This grant of approxi-
- mately 1,000,000 acres, had a large proportion of grass land and was well
suited for irrigated farming and stock raising. There is evidence that
this grant contaired scme mineralized areas, and there were exaggerated.
reports of the impcrtance of mireral deposits within the area. It is
difficult to determine the extgnt- to which these exaggerated reports
affected the price paid for the grant. The evidence with respect to the
promotion of this grant, as detailed in our Finding of fact No. 46(b) re-
veals the difficulty in finding capital in the United States with which to

purchase this grant and the difficulties encountered with its promotion
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in England and Europe. In 1869 half of the grant was purchased by the
Coloradd Freehold Land Immigration Co. (Ltd.) for a recited consideration
of $1,000,000, one-half of which was paid in cash and one-half in the shares
of the company. In 1870 the other ﬁalf of the grant was deeded to the United
States Freehold Land and Immigration Company for a consideration of $500,000.
The Luis Maria Baca Grant No. 4 was located 65 miles east of the sub-
ject area on the slopes of the Sangre de Cristo mountain range. This grant
was conveyed in 1877 for a consideration amounting to approximately 52
cents per acre. At the time of the éonvéyance the Baca Grant was an
operating cattle ranch and had been so for years. At the time of the
purchase there was some knowledge of minera; prospects within the grant.
The Nolan Grant, located 125 miles east of the subject area, was
almost entirely.grassland with no rocky or waste;and. Nolan origina;ly
claimed some 300,000 acres but the grant was confirmed in 1870 for 48,695.48
acres. The 48,000 acres selected from the original area were chosen with
the greatest care leaving out the poor land with the result that the 48,000
acres, with the exception of not more than 800 acres, was suitable for
cultivation, haviﬁg a rich soil throughout and being péculiarly févorabl;
for irrigation on account of its uniform level character. Transactions
involving this grant ranged from a consideration of about $0.313 cents
per acre to over $3.00 per acre. However, it appears that the transactions
in 1872, one for $130,000 and a second for $152,000, involved not only the
confirmed area but the possibility of obtaining confirmation from Congress
of additional acreage, perhaps as much as 500,000 acres. The grant adjoined

the town of Pueblo, Colorado, and the Denver and Rio Grande had céﬁpleted
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its road from Denver to Pueblé in 1872 and was surveying its line south-
ward from Pueblo directly thfough the Nolan grant. The Atcheson, Topeka
and Santa Fe Railroad was under construction at that time to Pueblo.

The Tierra Amarilla Grant was the closest Spanish-Mexican land grant
to Royce Area 566, being located 15 m;les southeast of the subject area
and was the only grant located to the west of the Continental Divide.
This grant was probably the most comparable to Royce Area 566 as to
character of iand. C&mmencing with a transfer of a 1/8th interest in the
Agrant in 1873, there were transactions involving fractional interests in
this gfant,until 1881, which transfers ranged in price from 2% cents per
acre to almost 14 cents per acre. In 1883 the entire area was sold for
a consideration of $100,000.00, or approximately 17 cents per acre. At
the ‘time of this sale .the Denver ard Rio Grande Railroad had constructed
its road through the approximate center of the grant and the town of
Chama, in approximately the center of the grant was a railroad junctionm.

The transactions with respect. to tﬁe Canon de Chama Grant are not
worthy of any reliance in view of the great uncertainty as to the acreage
involved. There were also transactions involving the Cebolla, Sebastian-
Martin, and San Pedro and Canon del Agua Grants. However, the transactions
involved fractional irterests, and there were queétious concerning the
actual acreage involvad in the sales.

As of the 1874 valuation date there was available in bocth Kansas and
-Colorado millions of acres of railrocad grant land and a vast amount of
the public domain available through the pre-emption and homestead 1€ws.

In Our Finding of Fact No. 47 we have set forth the yearly land sales
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record for both the Kansas Pacific Railway Company and the Denver Pacific
Railway and Telegraph Company covering the years slightly before and

after the valuaticn date. The lands sold were generally choice agricul-
tural and grazing land and they were purchased on five year purchase plans.

Petitiongr's principal valuation expert was Gerald T. Hart, a quali-
fied realtor and valuatioﬁ consultant, from Denver, Colorado. Mr. Hart
considered the mineral report submitted by Drs. Vanderwilt and Parker.and,
although he stated that he had concluded that the mineral aspect of the
appraisal warranted a value of $40,000,000, he did not accept the estimate
of value expressed by Drs. Vanderwilt and Parker based on the "sales
analysis." He stated that "because of the size of the venture a typical
buyer, realizing some element of contingency, would not expect to pay the
full warranted price” and he reduced the value of the mineralized area
from $40,773,533.00 to $35,000,000.00. He placed the fair market value of
the surface aspect of Royce Area 566 at about 75 cents an acre and valued
the tract as an entity, as of April 29, 1874, in the amount of $37,500,000.00.
Mr. T. C. Hitchings, Jr., also a qualified real estate appraiser, was
associated with Mr. Hart on the.appfaisal, and heAc;ncprred in Mr. Hart's
estimate of value;

Defendant's expert real estate appraiser, Mr. C. Marc Miller, con-
cluded that Royce Area 566 had a fair market value in the amount of
$500,000.00, as of April 29, 1874. He explained his opinion of value
by stating that a purchaser of Royce Area 566 in 1874 would have concluded
that the agricultural lands with the adjoining range lands would have

contributed a value of $100,000.00 for the tract and thzt the mining area
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would have added a value to the tract as a whole in the amount of
$400, 000.00.

The Commission is faced with the problem of determining the fair
market value of Royce Area 566 with the.-parties® experts expressing opiniouns
of value for the entire area ranging from $500,000.00 to $37,500,000.00
and the value of tge extensive mineralized area varying from $400,000.00
to $40,773,533.00. We have carefully reviewed and analyzed all of the
evidence of record in this case and entered our findings of fact which
‘reflect the element$ bearing on market value. We have considered all of
those varicus factors which in our opinion would have been weighed by a
”prosPective.buyer and seller™ as of April 29, 1874.

Upon consideration 6f the record im this case the Commission hes
concluded that, as of April 29, 1874, Royce Area 566 represented a vast
tract of 3,766,636.00 acrss in a relatively isolated area of the United
States. Two thirds of the tract lay in the rugged San Juan region of
the Continental Divide with only primitive pack trails to provide trans-
portation to and from the area; There were relatively small areas of
agricultural land, larger areas of grazing land and an abundance of timber
all of which added little value for any development or use to supply
markets outside of the tract itself. These are;s were, however, valuable
to the extent that they provided subsistence and t;mber for the local
mining camps and villages within Royce Area 566.

Within the tract there was a large mineralized area. Most of this
mineralized territory had been prospected by 1874'a1though there had been
‘no significant mining development. A prospective buyer and seller in

1874 would have been aware of the favorable potential for mining development,
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especially silver, with an abundance of well defined metal bearing veins,
which, because of the topography, could be easily reached. However, it
was known that the ores varied widely as to quality and many of the ores-
to be mined were of complex composition requiring special metallurgical
processes and the expensive importation of heavy smelting equipment.
Profitable mining was depéndent on improvement of transportation which
would be slow and costly. The prospective buyer and seller would have
been aware of the problems of financing such a large undertaking and the
" time which would be required to realize a return of capital invested.
Any prospectiﬁe purchaser of Royce Area 566 would have been keenly aware
of the great risks involved in undertaking the mining development of the
area and would, naturally, have expected a proportionately greater return
on such a risk investment.

Based on the findings herein entered and for the rcasoms which we
have stated, the Commission has found that the fair market value of the
entire Royce Area 566, as of April 29, 1874, was $8,500,000.00.

In our Finding of Fact No. 52 we.have set forth those items totaling
$507,662.84 which constituted the consideration for the cession of Royce
Area 566 and that sum-will be credited to the United States as payment -
on the claim. It is clear that the sum of $500,000.00 was set up by
the United States to provide the annual sum of $25,000.00 promise§ in
Article III as a perpetual annuity. The United States is entitled to

credit for the $500,000.00. Pawnee Indian Tribe of Oklzhoma, et al v.

The United States, Appeal No. 7-61, decided April 4, 1962, certiorari

denied June 11, 1962.
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Disbursements totaling $7,662.84 were made from appropriations for
the purpose of fulfilling treaties with the petitioner and were for
purposes set forth in Article IV as consideration for the cession. The
disbursement of $300.00 in 1883 was made from an appropriation for
support of the Indians, and there is no evidence that this was inteﬁded
as part of the consideration promised under the Brunot Agreement. We
have also found that the agreement to continue benefits under a prior.
treaty and the payment of a salary to Chief Ouray cannot be considered
as part of the ccnsiaeration for the cession.

The total sum of $507,662.84 was the comsideration for the cession of
Royce Area 566, and that amount constituted the United Stétes' payment on
the claim. The total comsideration of $507,662.84 paid for the cession of
Royce Area 566 to the United States by the petitioner was so grossly inade-
quate an amount for lands having a value of $8,500,000.00 as to make the
consideration unccnscionable. Accordingly, the Commission concludes that
the petitioner is entitled, under the provision of Clause 3, Article 2
of the Indian Claims Commission Act, to an award in the amount of
$8,500,000.00; less the sum of $507,662.84, constituting the United States'
payment on the claim, or a net amount of $7,992,337.16. This amount is
subject,’ however, to deductions for such offsets as may be allowable .

under the Indian Claims Commission Act.

Wm. M. Holt
We concur: Associate Commissioner

Arthur V. Watkins
Chief Commissioner

T. Harold Scott
Associate Ccmmissionser






