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Th nr ig inal  pe t i t ion ,  f i l e d  July 9 ,  1951, contained th ree cz72ses 

of ac t im:  They z e  as  fo l lo~rs :  

(1) P e t i t i o n e r s  c la imed a tract of l m d  i n  S 2 2 d ~ 2 ~ 1  Co-.mZy, Kci-r 

Mexico, ca l led  Ojo D e l  Espi r i tu  SanCo =d a$gregztin:: 382,849 acres.  

Pet i t ioners  alleged t h a t  &original  title t o  t h i s  tract vms r e c o ~ z i z e d  

psCitionczs ha2 fz i l cd  to protect  their r i g h t s  r e s u l t i i ~ g  i n  the loss 

- t o  the peti.tLc,z~rs of t3e  a3cvk lzzds. 

ceztaia re?rescll",at%ves of the defendant; t h t  i n  spi.te of t3is recog- 

n i t i o ~ l  tha dcfendast fzil-ed i n  i t s  f iduciary  obligat ion t o  the pezi- 

t i o a e r s  by pe rs i t t ing  o'ihers to td:e possession of these lands i n  

derrogation of the r i g h t s  of pe t i t ioners ;  and t h a t  the l o s s  of s a i d  

lands was due t o  the  lack of fair and honoszble dealicgs orr t h e  psz t  

of the defenda t .  

(3) The p e t i t i o ~ e r s  aXlsggd t i t l e  t o  the  same l,md by virt-3~: of 

a S p a i s h  g r a x ~  made t o  pe t i t ioners  on August 6, 1766, and &at 2're t~ 

neg lec t  of r eprese~? ta t ives  of t h e  defendat the. above S p a i s 3  gr=t 

wzs n o t  cafimed t o  t l e  pe t i t ioze r s  by defeiid=t r e s u l t l r ! ~  in  f h e  

l o s s  of s a i d  g r w t  t o  the  pet i t ioners .  

Ea~k of t'ne &ov2 c2uses of aceioa prayed f c ~  a w a d  of j u s Z  

cozopensation fo r  the loss  of sz id  l a d s .  

Aii amended petftiorr was f i l e d  bxch 17, 1952, i n  whi& &e tract 

r e f e r r e d  t o  iz co-i~zs 1, 2 and 3 W ~ S  al leged to coatain 410,000 aces 
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aLthough the description of the  land remained the same. A fourth 

caant vzs added based on aboriginal t i t l e  t o  a Larger t r a c t  whtkh 

-ended the east- boundary of the t r a c t  described i n  count one s o  

a8 t o  incLude 520,000 acres. 
... 

By order of September 22, 1955, the  Cammission perniitted further 

amgndments t o  the  Ame3ded Pe t i t ion  consist ing of the  addit ion of an 

M i b i t  C a d  cer ta in  allegations concerning t ranslat ions  from Spanish 

in &&%its A and C. 

The defendant hzs denied the r i g h t  of the  pet i t ioners  t o  recover 

an any of t h e i r  four causes of action, 

Counts &, two and four of pet i t ioners '  amended pe t i t i on  are 

based on abor igha l  title. Count  three i s  based on a grant made t o  

the p e t i t i o n ~ s  by tbe S p a i s 5  gwerznnent. We w i l l  discuss count 

three first, 

TIE SPAXISH GRANT OF AUGUST 6, 1766 

qe t i t ioners  allege t h a t  a Spanish grant dated August 6, 1766, 

" g r a t e d  full ,  permanent and complete t i t l e ,  w i t h  f u l l  rights of 

possessioa acd usage, j o i ~ t l y  t o  t5ese three  clajmants, of a t r a c t  of 

land aggregating. 410,000 acres, canmadly cal led Ojo del Esp i r i t u  Santo 

@o13".Ghost Sprhg)." D e f e d a t  a l leges  t ha t  a l l  the i ssues  presezced 

bp pet i t ioaezs  r e s i e c t i q  t h i s  grant have been judicia l ly  a d  f i n a l l y  

determined by the Su?==e C o u r t  i n  Zia et a l .  v. United S t a t e s ,  168 

U S -  198, znd are, E~erefore ,  res judicata, 

The f a c t s  c o n c e d n g  tf2e l i t i g a t i o n  which culminated i n  this 

United S ta tes  Supreme C ~ u r t  decision a re  br ie f ly  as folhws.  On 



November 28, 1892, the three Pueblos f i l e d  a Pet i t ion for  Confirmation 

of t5e Ojo del Espir i tu  Santo Valley Grant i n  the United States Court 

02 Private Land Claims. The defendants were the United States,  Pedro 

Perea, Jacobe Perea, Mariano S, Otero, Charles H. Gildersleeve and 

Csrlos W. Lewis. T,le pet i t ion alleges tha t ,  upon the request of the  

three Pueblos and a f t e r  an examination m.d report by the Chief alcalde, 

the Governor Ge2eral of the Province of New Mexico on August 6, 1766, 

m2de t o  &an "a formal and f i n a l  grant i n  fee zbsolute, 'coupled with 

no conditioas xihatsoever o&er than tha t  in case of necessity the 

horses of the royal garrison of Santa Fe might be pastured thereon 

. . . ;" t ha t  they were given "juridical  2nd royal possession of said  

tracts ' ;  that from the date  of the grant they used and occupied the 

tract ; t h a t  on February 7,  1874, the Surveyor General had reported 

sa id  grant t o  C-ess f o r  codirmation but the same had not been 

- .firrally acted upon by Congress, and tha t  a preliminary survey had been 

made, Two ~ ~ l i c t i n g  grants are set out which individual defendants 

claim. One is a grant t o  L u i s  Cabeza de &a made May 23, 182.5, for . 

a t ract  of land czl led the Ojo &I Espir i tu  Santo grant, which 

Congress had confirmed. The other is a grant t o  Jose Miguel Garcia 

and h i s  associates made on Mar& 6, 1798 (Enown as Canon de San Diego 

Gr-ant) , which had been confirmed by Congress. These grants are 

alleged t o ' b e  e i ther  void or iofer ior  t o  the pr ior  1766 grant t o  the  

Pueblos, The United States  denied the claim of the Pueblos, asserting 

that "whatever r igh ts  i n  and t o  szid property the p l a i n t i f f s  may have 

ever had was' purely a permissive r ight  or  license, subject t o  a 



revocation by the authorities a t  any time ar subject to  be forfeited 

by abandonment of non-user." (Def. Exo 1, p, 7) 

The case was tried i n  1893 and both oral arrd documentary w i d ,  ~ n s e  

.were received. -On August LO, 1893, the., C o u r t  of Eivate  Land Claims 

ordered the grant rejected and the petition dismissed, holding that 

tht grant was not a fee, but a license t o  pasture- 

Upon appeal to the Supreme C o u r t  briefs vete fi led by the =el- 

lant keblos and by the United States. The case was argued October 

12, 1897, and on November l5, 1897, the Supreme Court'entered i t s  

decree affirming the decree of the C o u r t  of Private Land Claims, . In 

its opinion the Supreme Court discusses in sane detail the merits of 

the case, the documents involved kcthe &ant t o  the Pueblos, and the 

intention of the parties, and concludes: 

Upon the whole, we are of the opinion that the court 
below was correct in  holding that the grant i n  question 
did not vest the t i t l e  to the land in  the petitioners, but 
was a mere License to use them for pasturage, and that 
such license, i f  not revoked by 'f31e subsequent grants, was 
revoked by the treaty of Gudalupe flidalgo, ceding this 
entire territorg to the United States...,...,; and that 
in the language of Sec, 13 of the A c t  of March 3, 1891 (26 
Stat. 854, Chap. 539) creating the Court of Private Land 
Claims, the t i t l e  to  the land in  question was not one 
"lawfully n d  regularly derived fran the government of 
Spain," or "one that i f  not then complete and perfect at 
the date of the acquisition of the territory by the United 
States, the claimant has a Lawful right t o  make perfect, 
had the territory not been acquired by the United States," 
( k f .  Ek0 7,  p. 207) 

The res judicata rule, which has been invoked by the defendant 

as denying petitioners' right of recovery based on Count Three of 

their Amended Petition, precludes the re-litigation between the same 

parties or: their privies of any rights, .questions ar facts distinct Zy 



put i n  issue and d i rec t ly  determined on the merits by a court  of 

competent jmisdiction,  The r u l e  has been succinctly s ta ted  by the  

United States Supreme Court i n  Southern Pzcific Rzilwzv v, United 

States ,  168 U. S, 1, 48 as follows: 

The general principle announced i n  numerous cases i s  t h a t  
a r ight ,  question, or f a c t  d i s t i nc t l y  put i n  issue and d i rec t ly  
aetermined by a court  of competent jurisdiction,  as a ground 
of recovery, cannot be d i s p t e d  in a subsequezt s u i t  between 
the same par t ies  or t h e i r  pr ivies ;  and even i f  the  second s u i t  
is  for a d i f fe ren t  cause of action, the  r ight ,  question, or 
fact  mce SO derernined m u s t ,  as betwee2 the same pa r t i e s  o r  
their privies ,  be taken 2s conclusively established, s o  long 
as tbe j udgsn t  'in the f i r s t  s u i t  remains mnodified. . . 

Previously the  Court had declared i n  New %Leas v, Citizens Bank, 

167 U-S, 371, 396 that: 

The estoppel resul t ing frm the thing adjudged does not 
depend on whether there  is the same 6ma.d i n  both cases, but  
exists, w e n  though there be d i f fe ren t  deniands, when the ques- 
t i on  upon which the recovery of the second demand depends has,  
under ident ical  circumstances and conditions, been previously 
cacluded by the judgment between the  par t ies  o r  t h e i r  p r iv i e s  . . 
However, the Supreme C o u r t  i n  Cromwelb p. Cotmty of Sac, 94 U-S- 

1 

351, 353 declared another aspect of t h i s  ru l e  as follows: 

.,.,.there is a difference between the e f f ec t  of a judgment 
as a bar or estoppel against  the proseaxkion of a second ac t ion  
upon the same claim or  demand, and i t s  e f fec t  as an estoppel 
in another action between the same par t ies  upon a d i f f e r en t  
claim or cause of action. In the former case, the judgmenr, 
i f  r ende~ed ,upn  t h e  m e r i t s ,  const i tu tes  an absolute bar  t o  a 
subsequent action. It is a f i n a l i t y  as t o  the  claim or demand 
i n  cContrwersy, including pa r t i e s  and those i n  p r iv i ty  w i t h  
them, not only as t o  every m a t t =  which was offered and re- 
ceived t o  ststain or defeat the claim or demand, but as t o  any 
other admissSle matter which m i g h t  have been offered for that 
purpose.... But d i e r e  the second action between the same p a r t i e s  
i s  upon a dif ferent  claim o r  demand, the judgment i n  the p r i o r  
act ion operates as an estoppel only as  t o  those matters i n  i s sue  
or  po-kts c o n t ~ w e r t e d ,  upon the determination of which the 
finding or  verdic t  was rendeted. In a l l  cases, therefore,  where 
it i s  sought t o  apply the  estoppel of a judgment rendered upon 
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one cause of action t o  n z t t e r s  asisirz i n  n suFt e y n  2 d i i f e r m t  
cause of ac t ion ,  the i nqa i ry  m u s t  all-ays be zs  t o  t 5 c  pob.2 o r  
quest ion ac tua l ly  l i t i g a t e d  and d ~ t e r & n c d  in t h e  o r i s i n a l  
a c t i o ~ ;  not what might have been thus  ' l i t i g a t e d  and detcmi-ned.  
h l y  upon such r ~ r i t t e r s  i s  the  judPznt C O ~ ~ C ~ U Z L X T C  i n  =ocher 
act ion.  

Alo i t~  t h i s  l i n e  the pec i t i onc r s  t hus  mair.tnin t h a t  this i s  a 

d i f f e r e n t  cause of ac t ion  and t h a t  t h e  e l l e p t i o x s  cf t h e  Thi rd  C o u z t  

2. Tic t r ans l z t io s? .~  o2 t h e  S~anish docwxnts  upcls d i i c h  the  
opinion w a s  based ve re  c r r m e o u s  i n  v e ~ y  i - z t e r i a l  rcspccts. 

3 .  The Third Couaf: of t h e  P e t i t i o n  i n  t h i s  case  i s  based u p m  
an e n t i r e l y  d i f f e r e n t  theory from t h a t  i n  t3e Zi2 cese,  su?na, 
nanely, (a) tfrat the d e f e n d a t  =as under 2 f i c k c i x y  duty, t h c t  
is,  as Guardivl of t h e  Indians ,  t o  p r o t c c t  t hese  C l a h a n t s  i n  
t h e i r  g ran t  of s a i d  lands,  and (b) t h a t  F e t i t f c ~ z r s  l o s t  t h e i r  
lands as a Spanish g r m t - d u e  t o  t h e  n c g l i ~ c n c c  of m d  due t o  
t h e  unfz i r  a d  dishonorable dea l ings  of t h e  Dzfcadarit. (Pet.  
Br ie f ,  pp. 19-20) 

4. That the v a l i d i t y  of P e t i t i o n e r s '  Spailisli g t a C  h ~ d  b e ~ n  
recognized by United S t a t e s  O f f i c i a l s  p r i o r  t o  t . e  Zia, et a1 

. .. 
case, supra. . 

Defendant, on the  o the r  hand, contends t h a t  the c a s e s  of a c t i o n  

2re the sane and t h a t  t h e  sme b a s i c  issue i s  involved i n  both c a s e s  

and h2s already beer? decided on t h e  m e r i t s  i n  the  prio-r case. 

We do m+, feel called ~ p o n  a t  t h i s  t i n ? ~  t o  dr-cide &ether  or not 

whether t h e  causes of ac t ion  a r e  t r e e t e d  ss i d e a t i c a l  02 d i f f c x u t  thst 



t3e  Legal r e s u l t  v i l l  be  t h e  s a c .  Tie fundmental issue decided in 

t5e & c z s e  was: R%at r i gh t ,  t i t l e  or in tezes t  did pzt i t ioners  

acqzilire FE PLc  Ojo  d c l  Espir i tu  S a x t o  lznds by v i r t ue  of f ne i r  1765 

grant  frcrn Spais? Basically, t h i s  i s  the  s s i a  i ssue  w3ich is  bezore 

us ia Couiit Yxrca of t 3e  p rc smt  case. 

- 
Ln s p i t e  of t i e  f z c t  th2t  pe t i t i o sz r s  hat-e pr2scnted w h t  they 

deem w r  k:portaa"ij.ssues that  m r e  not d n t e m i n e d  i n  tfe prcviolrs 

case. Their reprcscntat ion bzfore the Suprec;~ Court was not questiozcd 

i n  those proceedings, and PO shor.:ing now would cffec:: tbe v a l i d i t y  of 

these  judgmenzs. As t o  the t r ans le t ion  of the Spanish d o ~ ~ ~ e c t s ,  i t  

i s  not  the prerogative of t h i s  Conmission t o  speculate as t o  ho i~  v i t a l  

&e Uzited S ta tes  Sup re~e  Court might have considered the c h z g e s  i n  

t r a z s l a t i on  made by D r .  Jo r r in  or what i t s  decision might hzve bea2 

kad it had before it the testimon3~;of D r .  Jorr in and D r .  WacC~rc!y. 

Tse Opinio6 of the  Court i ~ d i c a t e s  t ha t  many thinzs vere give3 coz- 

s idera t ion;  in-2l~d.izg the  w o r d i r ~ ~  of tSe doc1mer.t~ izvol-ved i n  tbc 17 66 

grarzt. For i x z a c e  t5e  C o ~ r t  ccmea ts  OIL the f ac t  t h t  "the va l lzy  

was alrsady used as a pastrlre ground for the horses of t3c royal  g c -  

r i s o d ' ( D e f .  Ex. 7 p. 204), tha t  "there was no claim of 2 g raz t  of  t5.2 
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pasture grorrnd f o r  t h e  horses  of t he  roya l  garrisoz' '  (Dzf. Ex. 7 

p. 203), and t h a t  "within a few years t h e r e a f t e r  a g r m t  v:zs mzde of 

the e n t i r e  t r a c t  t o  other  par t ies"  (Def. Ex. 7 p. 205). The opinion 

of the Court below i s  quoted i n  p a r t  as saying: 

It seenls qu i t e  unreasonable t o  sappase t h a f ,  i f  t h i s  a r e a  
i n  controversy had been granted as an e s t a t e  i n  f e e  t o  t he  land ,  
t h e  samc grant ing  authori ty  would have d e l i b e r e t e l y  granted  a 
por t ion  of t he  s m c  lslnd t o  a t h i r d  par ty  onLy twelve yea r s  
a f t e r  t h e  f o i ~ c r  grant, repeet  a l i k e  a c t  i3 1815 m d  af te rwards ,  
and thrit, too,  of lend s i t ~ e t c  near t h e  c a p i t a l ,  grazed upcn by 
t he  royal  horses of the  c a p i t z l  ga r r i son ,  mc! t he  l o c c l  alcal.de. 
di rec ted  i n  every czse t o  repor t  o f f i c i a l l y  v:hcther tlic. land 
proposad t o  bc: g r a t e d  was u~occupicd ,  o r  t hn t  t h e  . grant: . 1.-ould 
be t o  t he  in jury  of t h i r d  pz r t i e s .  -- (Def. EX. 7 ,  p.  205) 

It i s  c l e a r  t h a t  t he  testimorly of D r .  J o r r i n  and Lk. IkcCurdy d id  

not  introduce a new i s sue  t h a t  uzs not  considered by t h e  c o u r t s  i n  t h e  

Zia case. It is  r a t h e r  addi t iona l  evidence on the  same i s s u e ,  and t h e  

p e t i t i o n e r s  have not  establ ished t h a t  such add i t i ona l  cvidencc would 

prevent t h e  former judgments from being res judica ta .  

P e t i t i o n e r s '  t h i r d  contention i s  t h a t  t h e  t h i r d  count: of t h e  

p e t i t i o n  i n  t h i s  case is based upon En e n t i r e l y  d i f f e r e n t  theory than  

t h a t  i n  t h e  Z i a  case,  nsrnely, t h a t  t h e  defendant undez a f i d u c i a r y  

duty as guardian of the' Indians t o  p ro t ec t  these claimants  i n  t h e i r  

g ran t  of s a i d  lands,  and t h a t  pe t i t i one r s  l o s t  f h e i r  lands as a 

Spanish grarit due t o  t h e  negligence znd t h e  u n f a i r  and dishonorable  

deal ings of t h e  deferidant. I n  Pueblo de Is  l e t a  v. United St=, 7 

Ind* C1. Corn. 619, t h i s  C m i s s l o a  r e f e r r ed  t o  t h e  re la t . ionship  

between t h e  Pueblo I n a a s  a d  the  United S t a t e s  2 s  siniiar 2 tha?  

of guardian and ward. But the  de fendmt ' s  a l leged  duty t o  p r o f e r t  t h c  

p e t i t i o n e r s  h e r e i n  i n  t h e i r  grznt assu;nss t h c  ex is tence  of c e r t z i n  
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Gxadalupe Hidel&o.  The Suprem? Court,  hovever,  has determimd ts'lat 

tb k r e e  Pceblos had no such r i ch t s ,  t!leir g r e n t  cf a l i cense  t o  

p a s t u r e  h w i n g  beerr revoked b:r, or  p r i o r  t o ,  t he  184.8 t r e a t y .  M=tiAcre 

i n  t ! ~ c i r  t 5 i r c !  ca-lse of a c t i o n  do t h e  p e t i t i o c e r s  c l ~ i r n  t h a t  t k e y  a r e  

e ~ t i t l e d  t o  a rezova-y h e r c i n  f o r  t h e  u n f a i r  ~ r ~ d  dis5onoi:ablt 

bonorsble d c a l i r . 5 ~  clause of the Indian  C la i a s  C o ~ s i s s i o ? .  Act 

. . .obviously has  re ference  t o  t h e  fundameritsl c h r a c t e r  of 
fie c l a i m  ra:her than t o  t h e  theory  on wbicf? an I~ ld ia r r  t r i b e  cr 
band mzy seek t o  i m o k e  the j u r i s d i c t i o n  of t h e  Ind ia  Claims. 
Conrmissioc.. . . I f  t h e  claims made by appel lan ts  i n  t h e s e  cases 
could be  again heard and determined by the  Ind ia3  C l a i m s  C m -  
mission, it would be d i f f i c u l t  t o  imagine a claim, even thoxgk 
previously considered and decided on t h e  m e r i t s  by tbe c o z r t ,  
iitiich could n o t ' b e  r e l i t i g a t e d  before  t h e  Canrmission merely by 
bas icg  f i e  claimed r i g h t  of recovery on the  provis ian  of c l z i s e  
(5) sxzpra. Clause (5) was interrded, as i ts  lzngmge c l e z r l y  
shows, &-en considered i n  t5e. l i g h t  of i ts .  h i s t o r y  a d  otSer 
p r 0 v i s i o . r ~  or' Sec t ion  2, t o  cover only moral claims based ot 
j u s t i c e  a ~ d  f a i r  dea l ings  o r  broad p r i n c i p l e s  of equ i ty  azd 
j u s t i c e ,  WizL r e spec t  t o  &.i& no corrrt had &ere to fo re  made 
a d e t e r m i ~ e i m  on t3e  m e r i t s ,  or cenld  have made s-xh de2- 
e r n i ~ a t i ~ z  czzder t5e terms of p r i o r  j u r i s d i c t i o n a l  a c t s .  
T?-e Weste-rz? (31d Se"l.~-r) C?.eroItee T,r?.dL2?.s - 2zd t i .e  - ----.-- E a s t z ? .  
(Emiera~tj E ~ r o k e e  i d i z ~ . s  v. T7h.e I h i t c d  S t ~ z e s ,  I15 C. CI. 
655. 

The l a s t  issup, kiich t b e  pe t i t i o . r e r s  ssy was not detes-mirsd in_ 

t h e  Zia case ,  i s  t:>.e c l a h  t5at t5e v a l i d i t y  of ? e t i t i o a e r s l  Spaaisl ;  

g r c t  ?ad be51 recogzized by Cr i i t ed  S+_a%esX o f f i c i a l s  p r i o r  t o  tL? 
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Zia casc. A s  evidence of t h i s  c l ~ i m  tvo o f f i c i a l  a c t s  are s e t  o u t  as 

I n  t h e  year 1873 t h e  U.S. Attorney f o r  Mew Mexico eduised 
with these  p e t i t i o n e r s  on t h e i r  Spa2ish grznt  t o  "O jo  d c l  
E s p i r i t u  Santo" and recogrrized it as a v d i d  t i t l e .  In 1874 
t he  Surveyor General of New Mzxico tr>o vas cGvtsed of the  lzws 
of Spain and Plexico inves t ige t ed  t h e i r  clairr! a d  t k n  l ec idcd  
petitioners had an absolu te  grant t o  the  sa5.d lands and f u l l  
possession under i t ,  (Pet .  Br ie f ,  Fdg. 18, p. 42) 

This  dozs nor c o n s t i t u t e  a q r  issue but  i s  evidence r cz t c r i a l  t o  

t h e  i ssue  decided i n  the  Zia casc. The 1873 l e t t c z  of T. B. Cnt-on 

(Ex. B. a t tached t o  t he  .Aaen2eci P e t i t i ~ n )  is  the  opirticn cf ,-.n a t t c r n q  

and the 1874 opici.on of t h e  Surveyor-Gel;eral (Es .  A a t t a d i d  t o  t h e  

kztcndsd Pe t i t i on )  was a c t u a l l y  before t he  Courts i n  t he  Ziz case  and 

i s  s h a m  a t  page 32 of t he  Transcr ip t  of Record (Def. Ex. 1). The 

recamendat ion t h a t  Collgrcss ought t o  confirm t h e  .I766 g r a n t  w a s  only 

a recommendation, which Congress d id  not choose t o  follow. 

In t h e i r  r ep ly  b r i e f  (pp. 34-36) the  p e t i t i o n e r s  make t he  zddi-  

t i o n a l  a rgmen t  t h h t  by t h e  admission of the defendzct t h e  Court of 

P r iva t e  Land Claircs had no j u r i s d i c t i o n  t o  ad judica te  t h e  r e s p e c t i v e  

r i g h t s  of t he  pe t i t io r rc rs  as aga ins t  t h e  Baca h e i r s  and ass igns  who 
. . . 

were r r ~ r ~ e d  p a r t i e s  defendaat w i th  the United .States .  Therefore,  . i t  is  

s a i d ,  t h e  r e s u l t i n g  adverse judgnent cannot be cozisidered as r e s  

j ud ica t a  t o  t h e  i s s2es  rzox before  the Coimission. P e t i t i o n e r s  point  

t o  t h e  sepa ra t e ,  ar-swers of the U n i t e d  S t a t e s  and the Beca hl- i rs  as 

placing i n  t 5 e  i s s u e  t h e  c o n f l i c t i n g  grant  t o  Louis Cdxsa  de Blca. 

It must be ach i t t ed ,  h o v ~ v e r ,  t h a t  the Court of P r i v a t e  L a d  

C l a i m s  had j u r i s d i c ~ i o n  t o  d c t e m i n e  the v a l i d i t y  of t h z  1766 g r a t  as 



t 3 e  preser f  claim by t3e sari' pet i t io- . .ers  3-gzinst tlle United Stza-Les, 

 SIX^ adjzdiczi:Fox i s  res judica:~. r n c  f a c t  t h s t  the I cd i a?  P-eblcs 

j o i ~ e d  ce r2a i c  iridLviduals a s  p a r t i e s  defendant could no: adversely 

a f f e c t  :Ye v a l i d i z y  of the  j ~ d g m e n t  as t o  t h e  Indians zx< t he  i h i t e d  

S t a t e s .  

12 lilt wit3 t k e  co,zclusicns set out &OVC, i t  is t5e o?ir.io? of 
*. 

2 2  Co;z-ciss<~;"f-tzt t:-~c jr:?.sscrL:_'; of t!;~ Court of F~i-~rzt :r? L:;;;d C l z i n : ~  

of Guada lqe  fr_idnlgo, ~ n d  thaf  s a id  judgments are res judiczta of the  

c la im s e t  fert.3 i n  C o u ~ t  T h e e  of t h e  Amended P e t i t i o n  3erei.r.. 

ABmIGINAL TITLE 

C ~ Z C ~ S  &e, Two zr?d Four of P e t i t i o n e r s '  Second Anended P e t i t i m  

are based on sane aspec t  of abo r ig ika l  t i t l e .  Under ComC,One pe t -  .. - 
i t i o z e r s  c laim t 3 a t  t5e S p a i s h  governnent recognized tSe  z 3 3 r i ~ i z z l  

t i t l e  of p e t i z i o - ~ e r s  t o  tlre Ojo d e l  E s p i r i t u  S a ~ t o  t r a c t  co l ta i r , i zg  

410,000 ac re s  wl;_ici is descr ibed i n  p e t i t i o n e r s '  Spazis3 g r = t  of 1765. 

l edge  of sac?? rexy+itiim. azd being dnty boxzd t o  recognize a d  p r c t e z t  

t?.ese rigkts of p ~ t i t l c ~ . . z r s ,  5.2s failed. s o  t o  do, res.;ltir?g i n  t?e lcs? 

of t3.e above l a ~ d .  5 e i r  t k o r y  i n  t 3 i s  regard  s e a s  t o  be t5aZ t5.e 

?I~-xica? gcverzne:, i2 ass~zniris sovereignty over t h i s  t c r r i t x y  i n  

182 i ,  recosizrd t..e property r i g l i t s  v5icFL the 1ndlsz1.s held c d c r  t?:e 



Spanisfi g o v e n m z t .  '5en t 5 e  United S t a t e s  by the  Trea ty  of Guaclelupe 

Hidalgo i n  1848, r-e.cogrized every t i t l e  and si&t t o  proper ty  &tic> 

Mexico ?:ad recogzized as goad azd  v a l i d  before  the  ce sc io l .  E e r e f o r c ,  

t 3 e  k i t e d  S t a t e s  bras l ega l ly  b o u ~ d  t o  recognize pc t i t i onc rc '  t i t l e  by 

v i r t u e  of tye 5 e a : y  af Gsadalupe Yidalgo, and i t s  f a i l u r s  t o  do s a  

h a s  r e s u l t e d  i2 tke  l a s s  of s a i d  lands t o  tfie pet i t ionzi-s .  

It i s  cbvicus eat :  t5is 1i.nc of reasoning i s  only cs cfr'cct:ive 

as the  v a l i d i t y  cf itrs first premise. TEe iss:l.e, ther?, i s  i.htr21cr o r  

rift; tye Spz-:is:- g:,ver.?=n=:: r~ci)g:::i~ed, i , ~  a leg;-l scr?sc:, 2I:e :lit:lc cf 

- .- p c t i t i m e r s  Zo tke  Ojc\ d e l  .rspi.ri .>-~ Saz'io lands c l c i i x d  ::el-eiz?.. ?.?:is 

i s s u e  was 

S t a t e s ,  7 Ind. C1.  Corm. 422, 450, v3ereir? 1.73 ~sic?: 

It is q-cite p l a i n  t ka t  t 5 e  Spanish recognized t k e  r i g 3  
of t3e I ~ d i a n s  t o  use  such lands ''as may be co:lver)_iently 
necessary f o r  t 3 e m  t o  c u l t i v a t e  and t o  sow azld r a i s e  catt le;  
azd t5e l a d s  which t3ey now have s f ia l l  be cordinned t o  
t5em a ~ d  ozkers &ich s h a l l  be  necessary s h a l l  be given 
  on.". . . . However, w5ile  t he se  and otker l a d s  of t h e  
Recopblacion st.-ciw a p.c;rpose t o  p r o t e c t  t%e 1niiia::s ir?- tE;eir 
occu?a~cy of l a rds  i n  New Spair?, t5ey c rea te6  2 3  ves5ed 
l e g a l  ri&ts . in  t5e Izdiarrs wkich we are reqiiired t o  
r e c c g ~ i z e .  

W e  have c a r e f z l l y  re-exmized &e evidence -and argrnnengs presented c c  

this i s s u e  ar,d see no reasoz for c3arrging our vj..sw. Petiticzers 'ad 

n o  v e s t e d  r igk t  i2 it-2 s-s:bjert l acds  under Spul ish law t:f?ic3 t5e i-n_if,ed 

S t a t e s  was boszid t> renzsgziz.e ixxler t5e Treaty of Gnzdelqo  Hidalgo. 
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I n  Couat 'bra tfle pe t i ' i ioners  a l t e r n a t e l y  claim t h a t  de fezdmz  

recognized the abor ig ina l  t i t l e  of ~ e t i t i o n o - r s  t o  tie l ~ i l d s  deccrj.bed 

i n  Count Or? throzgh the  of f ic i .21  ac;s of i t s  o f f i c c r s  z d  i s  112~ 

estopped from denying such recogni t ion .  P e t i t i o z e r s  e s s e r t  f u r t h e r  

I 3 d i z . s  V. C::if-?C! S t z t . 2 ~  3L:8 U.S. 272, 2nd ~ > L C  t?ic:rc i s  r~-s';lii.>-?s i::~ ----- -. ---- --- 
*- ~ n e  record  befozc t h i s  Coy: ...:;issic.; of any Co2gresslo;zal acci.ori o r  j.i12.?2- 

pe t i t i one r s '  theoz-y i n  t h i s  r q a r d  i s  n o t  e n t i r e l y  clc2.r. Horxver, 

it appears  t h a t  they are proceeding under t h e  theory of "recognized 

title". I n  t h e i r  b r i e f  they quo'ie from t h e  Commissioo's d e c i s i o n  i n  

Pzmee India2 Tr ibes  of Okl.&-oma v. United S t a t e s ,  1 Ind. C l .  Cam, 

230, 265 c i t i r g  Alcea Berid of Ti l l2nooks v. E t e d  S t a t e s ,  329 U.S. 40, 

a s  foll-ows: 

For if there w 2 s  such 2 recogn i t i on  of Claimznt 's  India? 
T i t l e ,  no proof of o r i g i c a l  I n d i v l  t i t l e  would be necessary  
in  order  t o  establish's compensible i n t e r e s t  i n  t5e l a d s  
ceded. 

It is the re fo re  cecessary,  i f  t h e  p e t i t i o n e r s  h e r e i n  se.& t o  .=void 

t h e  n e c e s s i t y  of proving abor ig ine1  t i t l e ,  f o r  them t o  a l t e r r e t i v e l y  

sfi3.r by ~ u b s ~ a n t i a l  evideoce t h z t  the defendznt recogzizcd p = t i t i o r i e r s '  

t i t l e  i n  such a m a z e r  a s  t o  meet the requireinrnts  l a i d  doim by t5Ls 

Commission =d t he  C o u t s  i n  cases  of "recognized t i t l e . "  T?is t5e  

p e t i t i o m r s  hzve not dam. 
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Tne only o f f i c i a l  a c t s  of employees of t he  United S t a t e s  r e l i e d  

upon (Pet.  B r . ,  pp. 12- 14) a r e  those of t he  United S t a t e s  Attorney, 

and the Swveyor Gcceral of New Mexico, already r e fe r r ed  t o  i n  p c t i -  

t i o n e r s '  claim that  t h e i r  1766 Spanish g ran t  had been recogxized by 

tE?e United S t a t e s  d f f i c i a l s ,  and of t he  Corr~nission~r of I n d k n  Af fa i r s  

who on June 14, 1884, wrote a l e t t e r  t o  t he  Surveyor Gcacral ( ~ e f .  Ex. 

35). Tnese dea l  p r i n c i p d l p  with the  1765 g r a t  t o  thz dzrce Fucblcs 

and f d l  fc?r short: of proof of "rcco~ni.zcd t i t l e . "  I n  the Tac-l!it-Toil 

case, r c f c r r c d  t o  i n  t h i s  co~:nzction by t h e  deferidant, t h e  Supreme 
. - 

Court said: 

Tnere is  no p z r t i c u l z r  f o m  f a r  C o n ~ r e s s i o n a l  recogni t ion  
of Indian  r i g h t  of p c m z ~ c n t  occup2ny. . It may be 
es tEbl i shed  i n  a vzciet)r of 'ways but  t he re  must be t h e  
d e f i n i t e  i n t en t ion  by Congressiond ec t ion  o r  au tho r i ty  
t o  accord l ega l  r i g h t s ,  not merely permissive occupation. 
(Tee-Hit-Ton v. U. S . , 348 U. S . 27 1, 27 8) - 

The evidence presented i n  t h i s  case showo<m such d e f i n i t e  i n t en t ion  

e i t h e r  by Congressional ac t ion  o r  au thor i ty .  b?e f i n d ,  therefore ,  t h a t  

t h e r e  was no "recognitioil" b y ' t h e  United S t a t e s  of pe t i t io r?ers f  t i t l e  

t o  t he  s a i d  iands  &ich would e n t i t l e  them t o  recovery under Count Two 

of t h e i r  p e t i t i o n .  . 

In  Count F o u r , . p e t i t i o n ~ r s  have extended-the e a s t e r n  boundary cf 

their c l a& under t h e  other cotrnts so .as t o  a l l e g e  2bor iq ine l  t i t l e  

t o  520,000 acres .  Defeadzct has objected t o  the aZditional 110,003 

a c r e s  i n c l u d ~ d  under t 3 i s  count on t 3e  ground t h a t  i t . i s  a n- "1.7 ceuse 

of a c t i o n  f i l e d  upier  tlie h~a-ded P e t i t i o n  >:arch 1 7 ,  1352, more tIi2.3 

seven mont3.s a f t e r  t:._c s:tat';:ary bar i n  Sec. 12 of the I ad i an  C l a i m  
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Comission Act had run. Hovevar, t h e  Com.ission hes detcrmincd on 

numerous occasions t h a t  t h e  extending of the boulclaries of lands 

claimed does not  s e t  f o r t h  a netr cause 02 action ~ G i c h  wodd  be bar red  

by Sec. 12 of t he  Act. (Tr'.. 6).  Therefore,  t h i s  content ion of 

defendazt cannot be sustained.  

- Under Count Four, pet i ts ionrrs  h m e  a l l eged  sboriginc?l t i t l e ,  

based on exclusive use 2nd occupccy ,  of 520,GOO acres  c:.:c!.usivr. of 

t ke  h e 3 1 0  g r z z t s  i n  t h i s  area. This irzclud::~ thc  410,009 acres 

described i n  t he  o t k r  c o m t s  of the p e t i t i o n  am1 2.n a l ' dF t iond  11.0,003 

acres  1)-ins d i r e c t l y  east .  Tcs sub jec t  la~c?r;  can be divickc? iuSo '~\KJ 

categories:  

I. L a d s  vhich vcre t h e  suhjccz of Spmislr -or fk<ic= 
gran t s  p r i o r  t o  t h e  Treaty of Guadalupe Hidalgo. 

2. Lands which became p a r t  of t h e  pub l i c  domain of t h e  Vnited 
S t a t e s  by v i r t u e  of t h e  Treaty of Gwda'lupe Iiidalgo . 

P e t i t i o n e r s  a l l e g e  abor ig ina l  t i t l e  t o  both ca tegor ies .  P e t i t i o n e r s  

a l s o  a l l e g e  that they have been deprivsd of t h e  exclusive use and 

occupancy of s a i d  lands as a d i r e c t  r e s u l t  o f  defendant 's  d i s r ega rd  of 

i ts  r e s p o n s i b i l i t i e s  as guardian of p e t i t i o n e r s  and beczuse of 

defendant 's  unfair and dishonorable dea l ings  toward p e t i t i m e r s .  

Defendznt has  denied p e t i t i o n e r s t r i g h t  t o  recover a s s e r t i n g  tbat 

pe t i2 ioze r s  had no r i g h t s  of abor ig inz l  use and occupanc~  under t h e  

l a w s  of Spain o r  Mexico and therefore ,  obtained no such r igh ts  when 

United S t z t e s  sovereignty a t tached  t o  t h e  s u b j e c t  lands undzr t h e  t r e a t y  

of Guadalupe Hidalgo i n  1848. I n  lS&ave Tr ibe  of Indizns of Arizona, 

Califorrria,  .ad ifevada, et a l . ,  v. United S t a t e s ,  7 Ind. C1. C-. 



219, 259, 260, 262, 263, t5e C o m i s s i o l  had t h i s  s m e  issue Lcfore  i t  

and s a i d :  

I r rdia2 t i t l e ,  o r  a b c r i g i c a l  usc znci occupnucy, 5 s  e =a%:-rral . . rig:??: as distingrlis!~r:ci frm a p r o p e r t y  ri$lt, &ic? rcxmx 
i n  I z d i a n  t r i b e s  u n t i l  ex t ingu ished  o r  a't.;zndcnod. T3is 
r i g ?  ctf list arid occ7-tpaF.cy fias been recognized as e x i s t i n g  
in Ir;diCs s i c c e  tfie establis!~ment of our Goverment  a d  
*is p o l i c y  Eas bee3  held t o  apply t o  land acqu i red  i n  tSe 
1848 Mexicarr Cession i n  tbe Smta Fe case . .  . . . 

United States v. S=+a Pe Pacj.f ic Ra i l road  Co., 314 C.S. 339, 346 i s  

c i t e d  in &e Eokave case ,  supra ,  as a "l=dm2rk c a s e  i n  I n d i a  12v," 

&ic3 rev iews  a 2-mber of Supreme C o z t  & e c i s i o ~ s  a d  c o x l ~ d e s  tFat 

, ''no d i f f e r e c t  p o l i c y  as r e s p e c t s  a b o r i g i i i a l  possessicm obtz i r tcd  i n  

this area (1848 Bkxicazi Cessics) fLi-aa ~ I L  0t3er areas." 

In t3e MzEave ~d Saztz Ye cases, supra ,  the I n d i a c s  irrv'ilved ?ad 



Mexican g r a z .  In  the i c s t a z t  case ,  eech of the t h r ee  p z t i t i o ~ ~ i ? :  

Pueblos was the r ec ip i en t  of a Spenish grznt  w5ich was su'Jseq:?i-~tly 

confirmed by Cor,cress and pa ten ts  i s sued  therefor .  The i s s u o  to be 

determined then i s  w5ether o r  no t  Pneblo Indizns w3o rze-re the r e c i p i -  

e n t s  of a va l id  Spzzish o r  Mexican g ran t  a l s o  have a v a l i d  claim, 

based on abor ig ina l  t i t l e ,  t o  pub l i c  lands lying outs ide  t h e i r  grants. 

It is c l ea r  from the C m i s s i . o n f s  opinion i n  the ~q6~~. . ! \ re  case ,  

sapra,  t h a t  Aorigin21. t i t l e  t o  lands i n  t S i s  is 1.3: r:o be dc t c r -  

decis ion zzd i t s  inzcrpr-etat ioz of the Szzta Pc r u l i n a ,  h d i . m s  coalcl 

c l a h  abor ig ina l  t i t l e  t o  s w h  lznds a s  b e c r i e  pa r t  of the p u b l i c  

d m a i n  of the United S t a t c s  ~ac'.rr t h e  Treaty of Guadalupe Hidalgo and 

which they used z?d occcpicd exc lus ive ly  a t  t h a t  time. F k  b e l i e v e  

t h b t 3 h e  &have and Santa Fc decis tons  g ive  p e t i t i o n e r s  t h e  same r i g h t s  

t o  abor ig ina l  t i t l e  as those given t o  o ther  Indian t r i t c s  i n  t5is area 

i n  s p i t e  of &eir having received v a l i d  Spanish grants .  W e  conclude, . . 

t he re fo re ,  tbaz petitioners are e n t i t l e d  t o  proceed a g a i n s t  defendzat 

based on abor ig ina l  use and occupmcy of t h e  subjec t  lands.  

Defendant a l s o  coxtends t h a t  any of t h e  lands included w i t h i n  t h e  

e x t e r i o r  bouzldaries of t h e  various Sp=lsh g ran t s  i n  c o r ~ f l i c t  ~ C t h  t h e  

area herein_ claircled by t h e  pctiticrrters d id  no t  becme a parf: of t3o- 

pub l i c  dm2in of t3e Ucitecl S t a t e s  under t 5 e  1848 cessic~n..zpd, t he re -  

fo re ,  cannot be c l a i a d  by v i r t u e  of abclriginal t i t l e .  

This  issce i s  simi1a.r t o  t h a t  presented t o  the  Co3missio.s i n  

Pc.eblo de Coc5it i  v. ITcited Stat=, 7 Ind. C l .  C D ~ .  422,  and Yue'Llo 6.e 



I s l e t e  v. Exited Sta;ss, 7 Ind. C l .  C m .  619 wXc3 vzs affirmed by 

the Court of Clnims. I n  t5ese two cases the C m i s s i o n  Eeld tha'i 

I n d i e 2  t i t l e  did cot cxist in  lzzr~ds vhich never bccsa? part of the 

public dcnain, that i s ,  larids xhicll had passed to  privzte oi.mcrship 

by vir tue 

Guadalupe 

o l  Spa i s3  or %z.:ica g raa t s  madc prior to  the Treaty of 

Hidalgo. I n  the Cochiti case we sa id :  

It i s  a priaciple of Intcruational La??, adoptcd by the 
courts of t3.e liaited Ste tes ,  thct  a cession by 2 conqr?crcc? 
natiox i s  not a ccssion of the property of Chc inbzbitants 
of ~ 7 . 2 ~ 3  mtion.. . . : (7 Ind. C 1 ,  C c m .  422, 452) 

In the ins ta t  case th i s  h o l d i ~ g  disposes of the clsim by petit ioners 

of aboriginal t i t l e  t o  z ~ y  parts of the dr3imcd are2 that  had been the 

subject of a valid Spazish or Mcxica grant, 

By admLssio2 of tk  p e t i t i o ~ e r s  the folloxing g r m t s  cncrozch upax 

the c l a h e d  area, as s h o ~ . ~ ~ ?  on Pet. Ex. 14 and Def . Ex. 39, with the 

patents i n  evidezce ildicated below: 

Ojo  de Borrego Grmt (Def. Ex. 18). 
O j o  de Szz J ~ s e  Gr= t  (Dcf. Ex, '20). 
C a a d a  de Cocl-?iti G r a t  (Def. Ex. 22). 
Ca'i!da de Sac Diego G r ~ l t  (Def, Ex, 23, Fet Ex. 8). 
Ojo' eel  Esp5:tit.~ Smto Grvrt (Def. Ex, 24, Pet.  Es. 11). 
S a  Isict-o G r e f  (Def. Ek. 25, Pet. Ex, LC). 

t o  &ese zreas nest be rejected. 
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Boxever, it i s  obvious f r m  2.a exminzt ioa  cf the esh ib i r s  

referred to  &ove tha: t hese  grzirts cover only 221,366 acres of tl-tc 

520,000 2c les  in the cleimed area. It i s  thcrefore i n c 1 ~ ~ 5 c c Z  upon 

pr0Vi~g exclusive possession ia ordex  t o  sus te in  a c L z i ~  of origix:al 

Indian t i t l e . "  Oumav Tribe v.  Lhitcd Staees,  1 Ind. C l .  Cox~.  469 ,  488. 

It must a lso  be s'nom that  the  occupant had possession t o  the  C : : ; C ~ U S ~ O ~  

of other tribes,constructive possession na t  being suff ic ient .  UnireG 

States  v. Santa Fe, 314 U.S. 339. Hovever, "fie ru l e  of 'exclusive 

use and occup=cy' must be ressonably applied. Tie t e rn  'exclusive '  

i s  def inzble as excluding .or h a v i ~ g  t h e  povsr t o  excluds, l imi t ing o r  

Limited t o  possession, coikrol ,  or use by a s ingle  individual o r  

organization, a d  as applied t o  use and occupancy of Land by abor iginal  

I n d i a ~ s  imolves  cozlsideraf i o m  of t l e  ' land u s i r ~  en t i ty  ' ." -- Conifed- 

erazed 3 i 3 e s  'of t3e &rtlliz ~ e s e r s a t i o r i  v. U3ited Szatea, 8 Ind. C1. 

Com. 513, 552. Tie date of exclusive use and occu2zr~q of the clai21ed 

l a d s  is  a l so  of v i t a l  i ~ p o r t a z c e  s i ~ c e  " t h i s  CoiiurtLssion itas prcv ims ly  

held  that the date on which the United S ta tes  became sol;ereigr? cvcr the 

a rea  i n  quest io l  is  material becavsc o r ig ina l  Indiza t i t l e  could b? co 



greater than tha t  held &en the United States sovereignty attached." 

Mnnesota Chio~ewz Tribe v, United States, 8 Ind. C l .  Comm. 781, 819, 

829. Tnerefore, under Count Four of the  Amended Pet i t ion i n  t h f s  

case, the issue t o  be decided ultimately i s :  What -portion of the  

claimed area, aside from val id  Spanish grants, did the pe t i t ioners  

exChsively use and occupy as of February 2, 1848, the date .of the  . 

Treaty of Guadalnpe Hidalgo, &'en United States  swereignty attached 

t o  t he  subject lands? 

Pet i t ioners  hzve presented ethnological, archeological, and 

histarical eddence bearing on th i s - i s sue .  The defendant, re lying on 

a lega l  argument not sustained by the Commission, pres-ted no evidence 

on thfs point. Huwever ,  "the burden i s  upon the p la in t i f f  t o  prove 

i t s  case, While the jurisdictiozzal a c t  waives the lapse of time, it . 

does no t  thereby s h i f t  tbe brqden of proof t o  the defendant, nor does 

the j&isdictional ac t  by its terms accuse the absence of proof by the 

p l a i n t i f f  ." 5.e Creek Ration v. United States, 7 Ind. C l ,  Ccmn. 1x7, 

L34. The proof must be such that l i a b i l i t y  is not based on m e r e  

speculation. S e b a w  Chippewa h d i a n  Tribe of Michigan v. United 

States ,  2 b d .  C. Ccmrm. 400. 

Petiti-s presested the  testimony of a leading rnember of each 

of the three Pu&los tegardicg the use and extent of the occupation of 

the claimed area by peti t ioaers.  This testimony was based on the ora l  

t r ad i t i ons  hancled do= t o  the witnesses by their forefathers. Testimmy 

was taken concem5rg the location and use of re l igious shrines,  and the  

t r a d i t i o n a l  use of areas for farming, herding, hunting and gathering. 
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However, a l l  of these witnesses were comparatively young men (ages 47 

t o  59) who, i n  point  of time, are far removed from the  issue i n  question 
/ , 

a d  who have .m obvious i n t e r e s t  i n  the  outcome of the  case. (Tr. 211) 

There was no specif ic  evidence presented as t o  the  source of these 

t rad i t ions  other than t ha t  they were received f r o m  the i r  forefathers.  

Their testimony respecting the  time of occupation, a very important point  

in this case, was vague and general throughout, Although they t e s t i f i e d  . 

that the  claimed' lands had been used by t h e  three Pueblos from time 

immemorial and &at many of the  re l ig ious  shrines are still i n  use today, 
- 

one witness admitted that dwing h i s  l i fe t ime t he  Indians had been 

r e s t r i c t ed  t o  their patented areas, (Tr. 47) The sane witness a l s o  

sa id  t h a t  the Pueblos never sold m y  of t h e i r  land despi te  the  intrrrsions 

of Spanish, Mexican and white peoples. (Tr. 61) He a1 so  mentions the 

t r ad i t i ona l  b a t t l e s  in the  area w i t h  the  Navajo r a ide r s  and the Spanish 

(Tr. 70-73)- but could give no estimate of the  population of the Pueblos 

a t  the time in question. (Tr. 88) Another witness adtoitted that even 

today sme of t he  re l ig ious  shrines are used rrsecretly by trespass" when 

they are located on lauds not  occupied by t he  Indians (Tr. 104) and that 

probably other Indians hunted in same of t he  claimed area. (Tr. 209) 

Peti t ianers.presented the  expert  testimony o f a  h i s to r ian ,  

Although many statements were mr+ regarding the extent  of the use 

and occupation of the  claimed area by the  Pueblos, these  re la ted ,  for 

t h e  most par t ,  to a much earlier period than is a t  i s sue  i n  this case, 

The diminution of the a d i a n  population because of a t t acks  from Apaches, 

Navajos and Spanish i n  the Late 1600's (Tr. 187-188), t h e  epidemics of 



g r a t s  frm * e  S p a i s i  govizmer& and, theref ore, privately ov2~12d. 

Nme of vitr?essr tzsc i~oz=y e v m  closely pinpointed the zrea of ex- 

clusive use azd o c c q z x y  2s of 1848. By witnesst  o n  atimissicp a2j: 

dl-.culatio~ as t o  ti-e populatim of LIe Pueblos vou13 be "exceedixly 

speculative", (2. '321, 346) ".e record contains data fron tfie tzitiz-gs 

had a c a t i c ~ d  p q ~ 7 _ ; l t ~ , ~ ~  of less &22 1000 in  1E;50. Fet i2 ioze - r~ '  %?it- 
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1936, gives t he  cmhined population of the t h r e e  Pueblos 2s 1120. 

witncss  d i d  szy t h a t  t he  Sznta baas fznled i n  che southvest corner of 

t h e  cleimed a - e a  u n t i l  1875 (Tr, 314) bu t  d i d  not give t h e  source of 

t h i s  infornat ion.  Presu~:&ly it was based oa  t r a d i t i o n s  of the 

p e t i t i o n e r s  in  the most fzvorsble  l ight ,  we are of the o p i ~ i o n  thz t  

the evidence offered i s  so vague and indefini te  that a finding of ab- 

o r i g i n a l  t i t l e  in  the  p e t i t i o n e r s  t o  zny of the claimed 2se2 would have 

t o  be based orr mere conjectcre, Szxinax.: Chipnewa Indian T r i b e  of i.!ichi_,~s?n 
-a- 

v. Spited States, 2 &. C l .  C a m .  400. An order, therefore, w i l l  be 

made i~ accordarrce w i t h  our findingsand with th is  op in io~ ,  d e ~ y i q  r e l i e f .  

Azthur V . Vatkirzs -- 
Chief C ~ r m i s s i o ~ i ~ r  
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