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BEFORE THE INDIAN CLAIMS COiMISSION

PUEBLO de ZIA ET AL.,
Petitionars,
Ve Dozket Ko. 137

THE UNITED STATES OF A:ERICA,

Defendent.

N N N N N N N N

Decided: September 11, 1962

Appesrances: -
Dudley Cornell and Clazud S.
Mann, Attorneys for Petiticners,

Walter A, Reochow, with them was
Mr. Assistant Attorncy Generszl
Ramsey Clark, Attorneys for:the
Defendant.

OPINION OF THE COMMISSTION

Watkins, Chief Commissioner, delivered the opinion of the
Cormission.

The three petitioners, Pueblo dehZia, Ppeblo ée Jemez gnd Pueblo
de Santa 4&na, are each a tribe oFf Pﬁeblo Indians having a common
interest in the subject matter of this claim and entitled to sue under
the Indiezn Claims Commission Act. They have and maintain separate

pueblo villages near each other in Samndoval County, Kew Msxico, noxth

Pt

of the city of Albuquerque. Each village is located inm a Spanish
grant made to the respzctive Pueblos. These grauts have bean con-

firmed by Congress aad patents issued therefor.
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The original petition, filed July 9, 1951, contained three causes
of action: They zre as follows:

(1) Petitioners claimed a tract of land in Sandoval County, New
Mexico, called Ojo Del Espiritu Santo and aggregating 382,849 acres.
Petitioners alleged that eboriginal title to this tract was recognized
§y the Spanish govermmznt and that the defendznt as gusrdian of the
patitioners had failed to protcct their rights resulting in the loss
to the petiticners of the abecve lands.

-

(2) Petitieners alleged thak aboriginal title to the seme trast

-

of land was recognized by the defendant baséd on the official acts of

“ Py

certain represcrntatives of the defendant; that in spite of this recog-

~nition the defendant fziled in its fiduciary obligation to the peti-

tioners by permitting others to take possession of these lands in
derrogation of the rights of petitioners; and that the loés of said
lands was due to the lack of fair and honorab1e~dealings on the part
of the defendant.

(3) The petitioners alleged title to the same land by virtué of
a Spanish grant made to petitioners on August 6, 1766, and that due &>
neglect of representatives of the defendant the above Spanish graut
was not confirmed to the petitioners by defendant resulting in the
loss of said grant to the petitioners.

Each of the above causes of action prayed for an award of just
compensation for the loss of said lands. ‘

An amended petitiom was filed March 17, 1952, in which the tract

referred to in counts 1, 2 and 3 was alleged to coatain 410,000 acres
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although the description of the land remained the same, A fourth
count was added based on aboriginal title to a larger tract whéch
extended the eastern boundary of the tract described in count onme so
as to include 520,000 acres.

By order of September 22, 1955, the Commission pemittécl. further )
amendments to the Amended Petition comsisting of the addition of an
Exhibit C and certain allegations concerning tramslations from Spanish
in Bxhibits A and C. |

The defendant has denied the right of the petiticmers to recover
an any of their four causes of actionm.

Counts ome, two énd four of petitioners' amended petitiom are
based on aboriginal title. Count three is based on a gfmzt made to
the petitioners by the Spanish govermment. We will discuss count
three first.

THE SPANISH GRANT OF AUGUST 6, 1766

Petitioners allege that a Spanish grant dated August 6, 1766,
"grante§ full, permanent and complete title, with full rights of
possession and usage, jointly to thes; three claimants, of a tract of
land aggregating 410,000 acres, commonly called Ojo del Espiritu Santo
(Boly -Ghost Spring)." Deferndant alleges that all the issues presented
by petiti;:ne:s reszecting this grant have been judicially and finally

determined by the Supreme Court in Zia et al. v. United States, 168

U.S. 198, and are, therefore, res judicata.
The facts concerning the litigation which culminated in this

United States Supreme Court decision are briefly as follows. On
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November 28, 1892, the three Pueblos filed a Petition for Confirmation
of the Ojo del Espiritu Santo Valley Grant in the United States Court
of Private i.and Claims. The defendants were the United States, Pedro
Perea, Jacobe Perea, Mariano S. Otero, Charles H, Gildersleeve and
Carlos W. Lewis. The petition alleges that, upon the request of the
three Pueblos and after an examination and report by the chief alcalde,
the Governor General of the Pravinz':e of New Mexico on August 6, 1766,
made to them "'a formal and final grant in fee absolute, coupled with
no conditioas whatsoever other than that in case of necessity the
horses of the royal garrison of Santa Fe might be pastured thereon

« « 3" that they were given "juridical and royal possession of said
tract"”; that from the date of the grant they used and occupied the
tract; that on February 7, 1874, the Surveyor Gemeral had reported
said grant to Congress for confirmation but the same 'had not been
£inally acted upon by Conéress, and that a preliminary survey had been
made., Two conflicting granis are set out vwhich individual defendants
claim. One is a grant to Luis Cabeég dé Bé.ca made May 23, 1815, for
a tract of land cazlled the Ojo del Espiritu Santo grant, which
Congress had confirmed. The other is a grant to Jose Miguel Garcia
and his associates made on March 6, 1798 (Known as Canor; de San Diego
Grant), which had been confirmed by Congress. These grants are
alleged to be either void or inferior to the prior 1766 grant to the
Pueblos, The United States éenied the claim of the Pueblos, asserting
that "whatever rights in and to said property the plaintiffs may have

ever had was purely a permissive right or licemse, subject to a
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revocation by the authorities at any time or subject to be forfeited
by asbandomment of non-user." (Def. Ex. l, p. 7)

The case was tried in 1893 and both oral and documentary evidence '
were received. «On August 10, 1893, the Court of Private Land Claims
ordered the grant rejected and the petition dismissed, holding that
the grant was.not a fee, but a license to pasture.

Upon appeal to the Supreme Court briefs were filed by the appél-
lant Pueblos and by the United States. The case was argued October
12, 1897, and on November 15, 1897, the Supreme Court entered its
decree affirming the decree of the Court of Private Land Claims. ' In

its opinion the Supreme Court discusses in some detail the merits of
the case, the documents involved in:the grant to the Pueblos, and the
intention of the parties, and concludes:

Upon the whole, we are of the opinion that the court

below was correct in holding that the grant in question

did not vest the title to the land in the petitiomers, but

was a mere license to use them for pasturage, and that

such license, if not revoked by the subsequent grants, was

revoked by the treaty of Gudalupe Hidalge, ceding this

entire territory to the United StateS........; and that

in the language of Sec. 13 of the Act of March 3, 1891 (26 .

Stat. 854, Chap. 539) creating the Court of Private Land "

Claims, the title to the land in question was not ome

"lawfully and regularly derived from the govermment of

Spain," or "one that if not then complete and perfect at

the date of the acquisition of the territory by the United

States, the claimant has a lawful right to make perfect,

had the territory not been acquired by the United States.”

(Def. Ex. 7, p. 207)

The res judicata rule, which has been invoked by the defendant
as denying petitioners' right of recovery based on Count Three of
' their Amended Petition, precludes thé re-litigation between the same

parties or, their privies of any rights, .questions or facts distinctly
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put in issue and directly determined on the merits by a court of
competent jurisdiction. The rule has been succinctly stated by the

United States Supreme Court in Southern Pacific Railway v. United

States, 168 U. S. 1, 48 as follows:

The general principle announced in numerous cases is that
a right, question, or fact distinctly put in issue and directly
determined by a court of competent jurisdiction, as a ground
of recovery, cannot be disputed in a subsequent suit between
the same parties or their privies; and even if the second suit
is for a different cause of action, the right, question, or
fact once so determined must, as between the same parties or
-their privies, be taken as conclusively established, so long
as the judgment in the first suit remains ummodified. . .

Previously the Court had declared in New Orleams v. Citizens Bank,

167 U.S. 371, 396 that:

The estoppel resulting from the thing adjudged does not
depend on whether there is the same demand in both cases, but .
exists, even though there be different demands, when the ques-
tion upon which the recovery of the second demand depends has,
under identical circumstances and conditions, been previously
concluded by the judgment between the parties or their privies . .

However, the Supreme Court in Cromwell v. Countv of Sac, 94 U.S.

13

351, 353 declared another aspect of this rule as follows:

«eeos.there is a difference between the effect of a judgment
_as a bar or estoppel against the prosecution of a second action
upon the same claim or demand, and its effect as an estoppel
in another action between the same parties upon a different
claim or cause of action. In the former case, the judgmenc,
if rendered upon the merits, constitutes an absolute bar to a
subsequent action. It is a finality as to the claim or demand
in controversy, including parties and those in privity with
them, not only as to every matter which was offered and re-
ceived to sustain or deféat the claim or demand, but as to any
other admissible matter which might have been offered for that
purpose.... but where the second action between the same parties
is upon a different claim or demand, the judgment in the prior
action operates as an estoppel only as to those matters in issue
or points controverted, upon the determination of which the
finding or verdict was rendered. Imn 3ll cases, therefore, where
it is sought to apply the estoppel of a judgment rendered upon
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one cause of action to matters arilsing in a2 suit upen
cause of action, the inquiry must always be zs to the point or
question actually litigated and deterniined in the original
action; not what might have been thus litigated and determined.
Only upon such natters is the judgment conclusive in znother
action.

Along this line the petitioners thus maintain that this is a
different cause of action and that the allegations cf the Third Count
of the Amended Petition present the following four important ond vital
issuec that were not reisad or determined in the Zia ceze.

1. The representation of these peiitieners in said casc was

contrary to law oand imvalid and thus the Supreme Court should

have dismissed the case without prejudice.

2. The translations ¢f the Spanish documents upoa which the
opinion was based vere crroneous in very iaterial respeocts.

3. The Third Count of the Petition in this case is based upon
an entirely different theory from that in the Ziz case, sunra,
nawely, (a) thaot the defendant was under a2 fiduciary duty, that
is, as Guardian of the Indians, to protcct these Claimants in
their grant of said lands, and (b) that Petiticners lost their
lands as a Spanish gramt due to the negligeace of and due to
the unfair and dishonorable dealings of the Defendant. (Pet.
Brief, pp. 19-20)

4. That the validity of Petitiomers' Spanish grant bhad been

recognized by United States Officials prior to the Zia, et al
case, supra. , h .

Defendant, on the other hand, contends that the causes of action
are the same and.that the same basic issue is imvolved in both cases
and has already been decided on the merits in the ﬁrior case.

We do not feel called upon at this time to dzcide whéther or not

the two causes of action are identical since it is ust szcessavy fow

153
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the legal result will be the saeme. The fundamental issue decided in

the

N

a2 case was: What right, title or interest did petitioners

acquire in the Ojo del Espiritu Santo lands by virtue of their 1765
grant from Spain? Basically, this is the same issue which is before
us in Count Three of the present case.

in spite of the fact that petitionmers have presented wiat they
deem four important issues thaﬁ were not determined in the previocus
suit, in our oninion none of thase arguments can avéid the applicaution

Third Count of the instant

=

of the dacirine of res judicata in the
acts concerning the attorney contract with the Puzblos in thre
Zia litigation and the manner of its execution is not material im this
case. Their representation before the Supreme Court was not quastioncd

in those proceedings, and no showing now would affect t@e validity of
these judgments. As to the translation of the Spanish documents, it

is not the prerogative of this Commission to speculate as to how vital
the United States Supreme Court might have considered the changes in
traaslation made by Dr. Jorrin or what-its decision might have beaxn
had it had before it the testimony-of Dr. Jorrin and Dr. MacCuxdy.

The Opinion of the Court indicates that many things.were given con-
sideration, imcluding the wording of the documents iﬁvolved in the 1766
grant, For instance the Court commeats on the fact that "the valley
was already used as 3 pasture ground for the horses of the royal gzar-
rison" (Def. Ex. 7 p. 204), that "there was no claim of a grant of tia
lands, such as the other applicants were secking to acquire, dbut a

request to have them considered as their pasture goound, and as the
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pasture ground for the horses of the royal garrison" (Def. Ex. 7
pP. 203),4and that "within a few years thereafter a grant was made of
the entire tract to other parties" (Def. Ex. 7 p. 205). The opinion
of the Court below is quoted in part as saying:

It seems quite unreasonable to suppose that, if this area

in controversy had been granted as an estate in fee to the land,

the same granting authority would have deliberztely granted a

portion of the same land to az third party only twelve yecars

after the former grant, repeat a like act in 1815 and afterwards,

and that, too, of land situate near the capital, grazed upen by

the royal horses of the capital garrison, and the local alcalde
directed in every case to report officially whether the land
proposed to be granted was unoccupied, or that the grant would

be to the injury of third parties. (Def. Ex. 7, p. 205)

It is clear that the testimony of Dr. Jorrim and Dr. MacCurdy did
not introduce a new issue that was not comsidered by the courts in the
Zia ctase., It is rather additional evidence on the same issue, and the
petitioners have not established that such additional evidence would
prevent the former judgments from being res judicata.

Petitioners' third contention is that the third count of the
petition in this case is based upon 2n entirely different theory than
that in the Zia case, namely, that the defendant was under a fiduciary
duty as guardian of the Indians to protect these claimants in their
grant of said lands; and that petitioners lost their lands as a

Spanish grant due to the negligence and the unfair and dishonorzble

dealings of the defendant. In Pueblo de Isleta v. United States, 7

Ind. Cl. Comm. 619, this Commission referred to the relationship
between the Pueblo Indians and the United States as similar to that
of guardian and ward. But the defendant's alleged duty to protect the

petitioners herein in their grent assumes the existence of certain
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rights in the granted land at the time of the 1848 Treaty of

Guadalupe Hidalgo. The Supreme Court, however, has determired that
the three Pueblos had no such rights, their grant of a license to
pasture having been revoked by, or prior to, the 1848 trcaty. Novhere
in their third cause of action do the petitioners claim that they are
entitled £o a recovery hercin for the unfalr and dishonouable

dealings of ths defendant if the Pueblos only received a revoczhkle

(o]

license to pasture in 1765. Th2z conclusion is therefere inescapabl

.

fuird count, while on a diffcrent thecry, is bazed
¢ the very issuaz caintroverted and determined in the Zis case.

On this point the Court of Claims has said that the fair and
honorable dealings clause of the Indian Claims Commissicn Act

...0bviously has reference to the fundamental character of
the claim rather than to the theory on which an Indian tribe or
band may seek to invoke the jurisdiction of the Indian Claims.
Commission.... If the claims made by appellants in these cases
could be again heard and determined by the Indian Claims Com-
mission, it would be difficult to imagine a claim, even though
previously considered and decided on the merits by the court,
which could not be relitigated before the Commission merely by
basing the claimed right of recovery on the provicion of clause
(5) supra. Clause (5) was intended, as its language clearly
shows, when cornsidered in the light of its history and cther
provisions of Section 2, to cover only moral clzims based oz
justice and fair dealings or broad principles of equity and
justice, with respect to which no court had theretofore made
a determinaticn on the merits, or could have made such det-
ermination under the terms of prior jurisdictional acts.

The Western (C1d Seitler) Cherokee Indians and the Eastern
{(Emigrant) (Terokee Imdizns v. The United States, 116 C. CL.
655.

waich the petitioners say was not determired in

e

The last issu

1Y

the Zia case, is the claim that the validity of petitiomers' Spanish

grazt tad been recogaized by United States'officials pricr to tha
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Zia case. .As evidence of this claim two official acts are set out as

follows:

In the year 1873 the U.S. Attorney for New lMexico advised
with these petitioners on their Spanish grant to "0Ojco del
Espiritu Santo" and recognized it as a valid title. In 1874
the Surveyor General of New Mexico who was advised of the laws
of Spain and Mexico investigated their claim and tl:izn decided
petitioners had an absolute grant to the said lands and full
possession under it. (Pet. Brief, Fdg. 18, p. 42)

This does not constitute a new issue but is evidence mcterial to
the issue decided in the Zia casse. The 1873 letter of T. B. Catvon
(Ex. B. attached to the Auwended Petiticn) is the opinicn of an atterney
and the 1874 opirnion of the Surveyor-General (Ex. A attaclied to the
Amendad Petition) was actuzlly before the Courts in the Zia case and
is showm a; page 32 of the Transcript of Record (Def. Ex. 1). The
recomaendation that Congress ought to confirm thell766 grant was only
a recommendation, which.Congress did not choose to follow.

In their reply brief (pp. 34-36) the petitioners mzke the addi-
tional argument that by the admission of the défendant the Court of
Private Land Claims had no jurisdiction to adjudicate the respective
rights of the petitiomers as against the Baca heirs and assigns vho
were nzmed parties defendant with the United States. Therefore,_it.is
said, the resulting adverse judgment cannot be considered as res
judicata to the issues now before the Commission. Petitioners point
to the separate answers of the United States and the Bzca heirs as
piacing in the is;ue the conflicting grant to Louis Czbezz de Baca.

It must be admitted, however, that the Court of Private Land

Claims had jurisdiction to determine the validity of the 1766 grant as
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against the United Stazes. The court determined that questien, and in
the presert claim by the same petitiomers against the United States,

such adjudication is res judicata. Tne fact that the Indian Puebles
joined certain individuals as parties defendant could not adversely
affect the validity of the judgment as to the Indians aad the United
States,

In line with tke conclusions set out above, it is the opirion of
the Commission that the judgment of the Court of Privare Land Claiwms
zud the Stpreme Gouri Opimion affimming the smme have judicially dezeor-
mizad that the hree Pueblo petitionears had no rights in laaxd by vivtse
of their 1766 grant from Spain either at the time of or afier the TIreaty
of Guadalupe Hidalgo, and that said judgments are res judicata of the

claim set forth in Count Three of the Amended Petition herein.

ABORIGINAL TITLE

Cotnts Orne, Two and Four of Petitioners' Second Amended Petition

are based on some aspect of aboriginal title. Under Count Oze pet-

itioners claim that the Spanish government recognized the zbsrigizal
title of petitioners to the Ojo del Espiritu Santo tract containizg

410,000 acres which is described in petitionmers' Spanish grant of 1766,

Petitioners further contend that the United States, having full know-

ledge of such recogrmition and belng duty bound to recognize azd protect
these rights of petitiozers, has failed so to do, resulting in the less

of the above land. Their thesry in this regard sezms to be that tle
Mewxican govermmeni, in zssuming sovereignty over this territsry in

1821, recognized the property rights which the Indians keld undex the

P
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Spanish govermment. Tzen the United States by the Treaty of Guadalupe
Hidalgo in 1848, recognized every title and right to property which
Mexico kad recogmized as good and valid before the cession. Therefore,
the United States was legally bound to recognize petitiomers'title by
virtue of the Treaty of Guadalupe Hidalgo, and its failure te de so
has resulted in tte loss of'said lands to the petitioners

It is cbvicus that this line of reasoning is only as effcctive

[O)]

as the validity of its first premise. The issue, then, is whether or

nst the Spamisl goveramern: recogu:ized, in a legal semesce, the title of

™M

petitioners o the Ojo del.Espiriiu Santo lands cleimed Yewecin., This

issue was discussed by the Commission in Pueblo de Cochini v. United

States, 7 Ind. Cl. Comm. 422, 450, vherein we said:

It is quite plain that the Spanlqh recognized tke right

of the Indians to use such lands ''as may be conveniently
necessary for them to cultivate and to sov and raise cattle;
and the lands which they now have shall be confirmed to

them and others which shall be necessary shall be given
them.".... However, while these and other lavs cf the
Recopilacion show a purpose to protect the Indians in their
occupancy of lands in New Spain, they created no veszed
legal rights in the Indians which we are required to
reccgnize,

We have carefully re-examired the evidence and arguments presen,cd o
this issue and see no reasen for changing our view. Petiticzers .ad

no vested right in the ssbject lands under Spanish law vhich the United
States was bound > rezagrize "*der the Treaty of Guadalupe Hidzl
Since all tkhe other allegztions iz Count One are subordinate to azd
degendent on pe;l i-zers' right to recover under Spaunish law, we con-

clude that petitic-ers zre not entitled to recover under Couni Oae and

bave s> held in Fizding 6 herein.
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In Count Two the petitioners alternately claim that defeandant
recognized the aboriginal title of petitioners to the lands described
in Count One through the official acts of its officers and is nov
estopped from denying such %ecognition. Petitioners assert further

that after such recognition the title to the subject lends was lost

due to the lack of fair and honorable dealings on the part of the

.

defendnnt as guardian of. the petitionmers. Defendant's response is that

Congress alone is the scurce of "recogrized title', citing Teo-iit-Ton

Indians v. Uz

—

tion to recognize the title of these petitioners.
P 1 - . - .
Petitioners theory in this regard is not entirely cleer. However,

it appears that they are proceeding under the theory of "recognized

title". In their brief they quote from the Commission's decision in

Pavnee Indian Tribes of Oklzhoma v. United States, 1 Ind. Cl. Coimm.

230, 265 citing Alcea Band of Tillamooks v. United States, 329 U.S. 40,

as follows:
For if there was such 2 recognition of Claimant's Indian
Title, no proof of origiral Indian title would be necessary
in order to establish ‘a compensible interest in the lands
ceded, .

It is therefore necessary, if the petitioners herein sezk to avoid
the necessity of proving aboriginal title, for them to alternatively
show by substantial evidence that the defendant recognizcd petitiomers'
title in such a mamner as to meet the regquirements laid dowa by this

Commission and the Courts in cases of "recognized title." This the

petitioners have not done.
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Tne only official acts of employees of the United States relied
upon (Pet. Br., pp. 12-14) are those of the United States Attorney,
and the Surveyor General of New Mexico, already referred to in peti-
tioners' claim that their 1766 Spanish grant had been'recognized by
the United States éfficials, znd of the Commissioner of Indian Affairs
who on June 14, 188%, wrote a letter to.the Surveyor General (Def. ﬁx.
35). These deal principally with the 1766 greut to the thrce Puebles
and fall far short of proof of "recognized title." In the Tec-Hit-Ton
case, refcrred to in this connaction by the defendant, the Supreme‘
Court said: o

There is no particular form for Congressional recognition
of Indian right of permanent occupany,. It may be
established in a variety of ways but there must be the
definite intention by Congressional action or authority

to accord legal rights, not merely permissive occupation.
(Tee-Hit-Ton v. U.S., 348 U.S. 271, 278)

The evidence presented in this case showsiw such definite intention
either by Congressional action or authority. We find, therefore, that
there was no "recognition" by "the United States of petitiomers' title
to the said lands which would entitle them to recovery under Count Two
of their petition. |

" In Count Four, petitioners have exteﬁdedzthe eastern boundary cf‘
their claim under the other counts so.as to zllege zboriginal title
to 520,000 acres. Defendant has objected to the additicmel 110,000
acres includsd under tﬁis count on the ground that it.is a new czuse
of action filed under the Amended Petitiomn March 17, 1852, more thaxn

seven months after the statisory bar in Sec., 12 of the Indian Claizs

161
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Commission Act had run. However, the Commission has detcrmined on

numerous occasions that the extending of the boundaries of lands

claimed does not set forth a new cause of action which weuld be barred

by Sec. 12 of the Act. (T¢. 6). Therefore, this contention of

defendant cannot be sustained.

Under Count Four, petitioners have alleged sboriginal title,

based on exclusive use and occupancy, of 520,000 acres exclusive of

the Pucblo grants in this area. This includes the 410,000 acres

described in the other counts of the petition and

zn additional 110,000

acres lying directly east., The subject lands can be dividad into two

categories:

1. Lands vhich were the subject of Spanish-or Maxican
grants prior to the Treaty of Guadalupe Hidalgo.

2. Lands which became part'of the public domain of the United
States by virtue of the Treaty of Guadatupe Hidalgo.

Petitioners allege aboriginal title to both categories. Petitioners

also allege that they have been deprived of the exclusive use and

occupancy of said lands as a direct resﬁlt of defendant's disregard of

its responsibilities as guardian of petitiomers and beczuse of

defendant's unfair and dishonorable dealings toward petitiomers. “

Defendant has denied petitioners'right to recover asserting that

petitioners had no rights of aboriginal use and-occupancj under the

laws of Spain or Mexico and therefore, obtained no such rights when

United States sovereignty attached to the subject

of Guadalupe Hidalgo in 1848. In Mohave Tribe of

lands undzr the treaty

Indizns of Arizona,

Californiz, znd Nevada, et al., v. United States,

7 Ind. Cl. Comm.
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219, 259, 260, 262, 263, the Cormission had this same issue before it

and said:

Defendant contends that under the laws, uccges and customs

of either Spain or Mexico, which countries owmed and governed
the lands herein claimed for many ycavrs prior to the Treaty
of Cuadalupe Hidalgo, 9 Stat. 922, there were no tribal
rights of aboriginal use and occupancy recognized by those
goversments, Defendant's position in this respect is that
the petitioner had no greater rights in the lands claimed

as agairnst the Tnited States than they held under the
sovereignties of Spain and Mexico... It is uunccassary, how-

ever, to dwell on this contention at any length since the
Supreme Cyurs of the United States hes long ogo decided

adversely t: defeondazn's contention thol shoviginal right+s
me who infabited lands in the cossion chiained
from Mexicn in 1848 wore to be treated diffcrently by the
United States from other Indianm Lands in this country....

Indian title, or aboriginal use and occupaucy, is a2 natural
right as distinguished from a property right, which remaineg
in Indian tribes until extinguished or abandened. This
rigit of use and occupancy has becn recognized as existing
in Irndians since the establishment of our Government and
this policy kas been held to apply to land acquired in the
1848 Mexican Cescion in the Santa Fe case.....

United States v. Santa Pe Pacific Railrocad Co., 314 U.S. 339, 34¢ is

cited in the Mohave case, supra, as a "landmerk case in Indian law,"
which reviews a number of Supreme Cour:t decisions and concludes that
"no different policy as respects aboriginal possession obtained in

this area (1848 Mexican Cession) than in other areas.”

In the Mszave %:d Santz Fe cases, suprz, the Indians invilved ®ad
ndt received valid Spenish or Mexican grants and in the Pueblo cases
deéiéed thus far by te Cormissicn, all of the larnd in question kas
been included inm valid Spanish gramts to private individuzls. T
Commission Las not yet dzcided the gquestion of the claim of aborigimal

title by Pueblo Indiams who had themselves received a valid Spamish cor



Mexican grent. 1In the instant case, each of the three petitioning
Pueblos was the recipient of a Spanish grant which was subsequeuntly
confirmed by Congress and patents issued therefor. The issue to be
determined then is whether or not Pueblo Indians who were the recipi-
ents of a valid Spanish or Mexican grant also have a valid claim,
based on aboriginal title, to public lands lying outside their grants.
It is clear from the Commission's opinion in the lichave case,
supra, that aboriginal title to lands in this areas is nni %o be deter-
mined by Spanish or Mexican law. On the contrary, under the Mchave
decision and its interpretatiocn of the Szota Fe ruling, Indizns could
claim aboriginal title to such lands as became part of the public
domain of the United States under the Treaty of Guadalupe Hidalgo and
vhich they used and occupied exclusively at that time. We believe

thht:thé Mohave and Santa Fe decisions give petitioners the same rights

to aboriginal title as those given to other Indian tribes im this area
in spite of their haviﬁg received valid Spanish grants. We conclude,
therefore, that petitioners are entitled to proceed against defendant
based on aboriginal use and occupancy of the subject lands.

Defendant also coantends that any of the lands included within the
exterior boundaries of the various Spanish grants in.conflict with the
area herein claimed by the pctitionefs did not become a part of the
public domain of the United States under the 1848 cessicniapnd, there-~
fore, cannot be claimzd by virtue of aboriginal title.

This issve is similar to'that presented to the Commission in

Pueblo de Cochiti v. United States, 7 Ind. Cl. Comm. 422, and Yueblo de
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Isleta v. United Statecs, 7 Ind. Cl, Comm. 619 waich was affirmed by

the Court of Claims. In these two cases the Commission held that
Indian title did not exist in lands vhich ncver beccme part of the
public}domain, that is, lands which had passed to private owmership
by virtue of Spaaish ox Mexican grants made prior to the Treaty of
Guadalupe Hidalgo. In the Cochiti case wz saild:

ch included the ‘clained

1:
K

'......tbo title to those lands, whi

area' never paszszad to the Unit ed Sfa es by thz Treaty o
Guadzalupe BHidalgo, nor did it pass freom Spain to L::lco by
the Treaty of Cardova of Anguot 24, &41, betwozn thesc two
natiens,

t is a principle of Intewnational Law, adopted by the
courts of the United States, that a cession by a conqueread
nation is not a cession of the property of the inhabitants
of such nation...... (7 Ind., Cl, Cesm. 422, 452)

In the instant case this holding disposes of the claim by petitioners
of aboriginal title to any parts of the claimed arez that had been the
subject of a valid Spanish or Mexican grant.

By admission of the petltloners the following grants encroach upon
the claimed area, as showm on Pet. Ex., 14 and Def. Ex. 39, with the
patents in evidence indicated below:

Ojo de Borrego Grant (Def. Ex. 18).
Ojo de Sa= Jose Grant (Def. Ex. 20).
Canada de Cochiti Grant (Def. Ex. 22).

Canéda de San Diego Grant (Def, Ex. 23, Pet Ex. 9).
Ojo 8el Espivitu Santo Grant (Def, Ex, 24, Pet. Ex. 1l1),

£ o=

Szm Isidro Grant (Def. Ex 25, Pet. Ex. 10).
Since theoe grants were all held valwa and patented by thbe United
States, they wexe prxivate property. as of the timz of the Txcaty of
Guadalupe Hidalgn., Therefore, petitiomars' claim of aboxiginal title

to thess areas must be rejected.
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However, it is obvious from an ezamination of the exhibits
referred to szbove that these grents cover only 221,366 acres of the
520,000 acres in the claimed area. It is therefore incumbent upon
the Commission to rule upon petitioners' claim of aboriginal title to
the remaining 298,634 acres.:

Aboriginzl title or "Indian Title" is based upon exclusive use,

occupauey, and possession. Alcea Band of Tillamooks v. United States,

329 U.S. 40, "Actual occupency of the..,.land must be shown as any
other. fact and the mere fact that no other tribe is shown to have

claimed i, or part of it, docs not dispamse with the neceswity of

proving exclusive possession in order to sustain a claim of original

Indian title." Quepaw Tribe v. United States, 1 Ind, Cl. Comm. 469, 488.

It must also be shown that the occupant had possession to the exclusion
of other tribes,constructive possession not being sufficient. United

States v. Santa Fe, 314 U.S. 339. However, "the rule of 'exclusive

use and occupancy' must be reasonably applied. The term ‘exclusive’

is definable as excluding .or having.the power to exclude, limiting or
limited to possession, comtrol, or use by a single individuzl oxr
organization, and as applied to use and occupancy of land by aboriginal

Indians involves comsiderations of the 'land using entity'." Confed-

erated Tribes of the Umatrilla Reservation v. Unitad States, 8 Ind. Cl.

Comm. 513, 552. Tne date of exclusive use and occupancy of the claimed
lands is also of vital importance since "this Commission has previously
held that the date on which the United States became sovereign over the

area in question is material because original Indian title could bz mo




11 Ind. Cl. Comm, 131 167

greater than that held when the United Stétes sovereignty attached."

Minnesota Chippewa Tribe v. United States, 8 Ind. Cl. Comm., 781, 819,

820. Therefore, under Count Four of the Amended Petition in this
case, the issue to be decided ultimately is: What ﬁpcrtion of the
claimed area, aside from valid Spanish grants, did the petitionmers -
extlusively use and occupy as §f February 2, 1848, the date of the
Treaty of Guadalupe Hidalgo, when United States sovereignty attached
to the subject lands? A | |
Petitioners have presented ethnological, archeolog:fcal, and
histaorical evidence bearing on this- issué. The defendant, relying on
a legal argument not sustained by the Commission, presented po evidence
on this point. However, '"the burden is upon thé plaintiff to prove
its case. While the jurisdictional act waives the lapse of time, it
does not thereby shift the burden of proof to the defendant, nor does
the jurisdictional act by its terms excuse the absence of proof by the

plaintiff.," The Creek Nation v. United States, 7 Ind. Cl. Cemm. 117,

134. The proof mus: be such that liability is not based on mere

speculation. Saginaw Chivpewa Indian Tribe of Michigan v. United

States, 2 Ind. C. Comm. 400.

Petitioners presented the testimony of a leading member of each
of the three Pueblos regarding the use and extent of the occupation of
the claimed area by petitioners. This testimonv was based on the oral
traditions handed do;m to the witnesses by their forefathers., Testimony
was taken concerning the location and use of religious shrines, and the

traditional use of areas for farming, herding, hunting and gathering.
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However, all of these witnesses were comparatively young men (ages 47
to 59) who, in point of time, are far removed from the issue in question
and who have zn obvious interest in the outcome of the case. (Tr. 211)
There was no specific evidence presented as to the source of these
traditions other than that they were received from their forefathers.
Their testimony respecting the time of occupation, a very important point
in this case, was vague aﬁé general throughout. Although they testified
that. the claimed lands had been used by the three Pueblos from tﬁmé
immemorial and that many of the religious shrines are still in use today,
one witness admitted that during his lifgtime the Indians had been
restricted to their patented areas. (Tr. 47) The same witness also
said that.the Pueblos never sold any of their land despite the intrusions
of Spanish, Mexican and white peoples. (Tr. 61) He also mentions the
traditional battles in the area with thg Navajo raiders and the Spanish
(Tr. 70-73) but could give no estimate of the population of the Pueblo§
at the time in question. (Tr. 88) Another witness admitted that even
today some of ;he religious shrines are used "secretiy by trespass' when
they are located on lands not occupiéd by the Indians (Tr. 104) and that
probably other Indiams hunted in some of the claimed area. (Tr. 209)
Petitioners.presented the expert testimony of'an historian.
Although many statements were made regarding the extent of the use
and occupation of the claimed area by the Pueblos, these related, for
the most part, to a much earlier period than is at issue in this case.
The diminution of the indian population because of attacks from Apaches,

Navajos and Spanish in the late 1600's (Tr. 187-188), the epidemics of
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measles ond smallpox which further reduced thie population of the
Pueblos (Tr. 191) in the 1700's and the Spanish land policy vhich was
deliberately intended o consolidate the Indians for census, taxation
and proselyting purposes (Tr. 196) would have an important hearing on
the extent of petitioners' exclusive use and occupancy of the claimed
area as of 1848, However, the effect of the a2bave facts on such ex-
clusive use and occuponcy were not showm, moither was any attempt mnde
exclusive vze axnd

* 3

occupzney of t :5 a5 of the critical date.
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» expert archieolegist andé wuch tostimony,
based oa archeological evidence, was taken concevning the locatism of

- the petitioning Pueblos from 1200 A.D, to 1700 A Other similar
testimony was given cozceraing the use and occupancy of the claimed

area post-1700 A.D. Mést of the testimony concerned lands wou‘.‘side

the -claimed area or sections which were the subject of valid land

grants from the Spanish govermment and, therefore, privately owsed.

None of witmess' testimony even closely pinpointed the zxea of ex-
clusive use a=nd occupancy as of 1848. By witness' own admissiéﬁ azy
ééhculation as to the population of the Pueblos would be “exceedingly
speculative", (Tr. 321, 346) The record contains data from the writings
of a *epu-abla ethmologist imdicating that the three petitioaing Pueblos
had a combined population of less than 1000 in 1850, Petitiomers' wite
ness disputes the auouracy of these figures but admits that "there just

isn't any rezl knwm dzta for getiing accurate figures ca this". (T,

357) Tze Anmual Report of the Saczetary of the Imteriss dzied Juns 30,
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1936, gives the combined population of the three Pueblos as 1120, The
witness did say that the Santa Anas farmed in the southwest cormer of
the claimed avea until 1875 (fr, 314) but did not give the source of
this informaticn, Presumably it was based on the traditions of the
Pueblos as was theApetitioneré’claim to ownership of pcach oxchards in
this genmeral area., (Tr. 317) All witnesses seem to agree, however,

-

that no other Indjans permanently irhabited this area altheugh the Navajos

P

raided a good deal frem the north and wesi, sometimas penctraiing to the

D

Pueglos themselves. (Tr. 318-319) The Spanish, adaittedly, did izhabit
some of the claimed territorvy. (Tr. 197)

After a close and careful study of all the exzhibits introduced and
the testimony presented in this case, and viewing the cvidence of
petitioners in the most favorable light, we are of the opinion that
the evidence offered is so vague and indefinite that a finding of ab-
original title in the petitioners to any of the claimed area would have

to be based on mere conjecture. Saginaw Chippewa Indian Tribe of Michisan

v, United States, 2 Iﬁd. Cl. Comm. 400, An order, therefore, will be

made in accordance with our findingsand with this opinion, denying relief.

Arthur V. Watkins

Chief Commiscioner

Ve concur:

¥m. M. Holt
Associate Commnissioner

T, Harold Scor+
Associate Commissiocner






