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OPINION OF ToE COMMISSION

Watkins, Chief Commissioner, delivered the opinion of the Commission.
We have for valuation that tract of land described in our Finding
No. 58(a), which forms the eastern portion of the Creek cession of 1814,
The 1,373,853 acres in Alabama will for couvenience hereafter be referred
to as the Alabama tract. The 7,612,800 acres in Gecrgia will hereafter be
referred to as the Georgia tract, and the remaining 16,930,248 acres of .the
1814 cession, which are in Alabama and Mississiﬁpi will be referred

to as tne 16,900,000-zcre tract. On August 9, 18i4, title to
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that land located in Alzbama vested in the United States and became
subject to the federal land laws. Under an 1802 agreement between
the United States and the State of Georgia, the fee title to 2ll that
land in the state of Georgia vested in that state. (House Misc. Doc.,
Vol. 19, p. 80; 1 Stat. 549; 2 Stat. 69)

The valuation date is August 9, 1814, Plaintiff and Intervenor
now claim an average per acre valye for the subject tracts of $2.41,
or a total of $21,657,801.17. (Req. Fdgs.,-p. 31) Defendan; makes
use of round figures, and valﬁas 3,700,000 acres of Georgia pinc land
at 25%¢ per acre and the remaining land in both tracts at 6¢ per acre
except for 400,735 acres in the southeast cormer of the Georgia tract
which defendant mainfains had no value on August 9, 1814,

_Each of the parties approach the valuation of these tracts by use
of the comparable sales method. Much evidence has been presented
including 18 reels.of microfilm,of county record books which were
introduced in their emtirety, and most of which were made without
attempt to exclude inapplicable material. Some books of county records
which were photostated page after page containéd marriage coxztracts,
willg,bonds, powers of attormey, bills of sale and other miscellaneous
instruments és well as transfers of land titles, some coaveying both
land and pergoaalty for one comsideration and others whkere th
descriptioa is not sufficient to permit identificatioa of the land
coaveyed. Lists of other transfers within these tracts or in what is
said to be comparable areas are before us. This evidence will be

discussed in detail,
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Together the Georgia and Alzbama tracts form a strip approximately
255 miles .long east and west, extending from ebout 20 miles east of
Vaycross, Georgia, westward to about 40 miles west of the Alabama-
Georgia state line. The average distance north and south is 75 miles.
In 1814 the tracts were bounded on the south by Florida, which also
bounded the Georgia tract on the west below the 3lst dcgree of parallel;
on the west the Alabam2 tract was bounded by the 16,900,000-zcve tract
heretofore referred to. Land of the Creck Nation boundad this land on
the north and Wayne County, Georgia, adjoined it on the east. (Dcof.
Ex. 95, p. 80) ©Northern Florida was then occupied by hostile
Seminoles and rebellious Crecks who had sought a haven there to avoid
capitulation during the Creek Wa¥. These Indians coQFinued to harass
surveyors, settlers or squatters within the subjéct tracts vntil 1835,
long after theAUnited States had écquired Florida from Spzin (D2f. Exs.

- 84-A, p. 260; B84-B; P, & I, Ex. 55; Trans. p. 789). The Seminoles
maintained villages along the Chattzhoochee River opposite the western
boundary of the Georgia tract south of tﬁe $lst.para11e1.'

In our Finding No., 61 we have detailed the topography, drainage
and soils in these tracts. Briefly, the soils are predominately poorly
drained sands and sandy lozms. The trécts are below 400 feet in
altitude; the Grand Bay near Kashville, Georgia, covers several
thousand acres and the Ckefenokee Swamp and its environs cover 400,735
acres. There are numerous other bay or bay galls, swamps and other
types of wetlands. Approximately two-thirds of the Georgia tract is in

the wire grass or piney flatland country, known in 1814 zs pine barrens.
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Early County, particularly that section between the Flint and Chatt-
ghoochee Rivers, has heavier soils. There is limestone near the
southeastern limits of the Alabama tract and in the southern limits of
the western portion of the Georgia tract, The best soils afc found in
the northern tip of the Alabama tract. (P. & I. Req. Fdg. p. 4; Def.
Ex. 95, p. 7-10; P, & I. Exs. 19, 99,-103(1), 107, 4 and 125, Vol II;
Exs. 10 and 11; and maps attached to Def, Ex. 95)

Both tracts are on the outer_fringe of the Great’ Pine Belt and
south of the Black Belt and the "cottoa belt" of the south. Their
average temparature in January is 50° and in July the low 80's. The
growing season lasts from 240 to 260 days; precipitation averages 43
to 56 inches annuzlly. In 1814 both tracts were forested,

| In our Finding No. 68 we have held that the highest and best use
of the subject tracts on August 9, 1814, was for subsistence farming,
with cattle grazing and that a prospective purchasér would have regarded
the timber as having a present valuve for home consumption but only a
potential commercial value. There were no known minerals; the Creek
Nation had used the land for fishing and hunting. They had a few
villages along the Flint.and Chattahoochee Rivers and one near the
Okefenokee Swamp. Near these villages they grazed a few cattle, hogs
and sheep and grew some cotton, but their principal villages were farther
north. Plaintiff and Intervenor claim these tracts, and particularly
the Okefenokee Swamp, were valuable for hunting, and point to the Creck

Nation trading $46,360 of furs to the Spamiards during 1789 (Pl. Oxig.



11 Ind. Cl. Comm, 53 95

Exs. 82; 107), but zt that date the Creeks hunted over a much larger
area than the tracts here involved., It can only be conjectured what
portion of those furs came from these tracts, and whether the trapping
had remained static, had increased or decreased bf 1814 1is not disclosed.
(Trans. p. 781)

In our Finding No. 65 we have considered the extent of Indiezn and
white settlements in and near these tracts during 1814, the roads and
trails and wzater transportation through them. The Federal Road of
1805, widened during 1811 for vehicular traffic, ran 15 to 20 miles
north of the Alabama tract, with a branch passing eacreoss its northern
tip (Def. Ex. 95, p. 80, 99-112), the Blackshear Road from Waycross
to Savanngh was cut early in 1814 and a number of Indian trading
routes which were mere horse paths crossed the eastern limits, and ran
up and down along both banks of the Flint and Chattzhoochee Rivers. Another
trail crossed the southern limits of the Georgia tract and two others
crossed the Alzbama tract. A large area in both north ccﬁgral and
south central sections of the Alabama tract -and a large area in the
center of the Gebrgié tract which extended eastward to near the Okefeno-
kee Swamp, had no.known trails through them in 1814 (Def. Ex. 95, p. 80,
99-112).

The Flint and Chattghoochee Rivers carried commerce by raft and
flatboat through -these tracts, navigation extended up thz Satillz River
to Weycross, Georgia, and to Newton, Alabama, on the Chectawatchee
River. Sunken logs, sand bars, shoals and overhznging trces were

serious handicaps to poling boats along these rivers and most
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transportation was by horse-pack, through heavy forestation over
Indian trails. (Def. Ex. 95, p. 88-96)

During 1814 g few whites or half breeds lived within the subject
tracts and engaged in Indian trade, There were three tradiﬁg posts
within the Georgia tract and two others immediately north of it.

(Def. Ex. 95, p. 113) There were setﬁlers»in Wayne County, adjacent
to the Georgia tract on the east, in the confluence of tﬁe Ocmulgee-
Oconee Rivers to the north, separated by about 18 miles of ferested
land belonging to the Creek Nation from the Georgia ;ract, in morthern
Alabzma along the Tennessce River and in the confluence of the
Tombigbee-Alzbama river, and south of that point zalong the Alabama
River. (P. & I. Ex. 127, p. 2) Tae 16,900,000 acre. tract in Alabama
separated these lai+or settlements from the subject tracts for ;
distance of around 100 miles.

Plaintiff and Intervenor say that live oak was in great demand in
1814 for naval construction and that much of it and other timber and
naval stores came from these tracts. The evidence does not support
this contention. We have held in our Finding No. 64 that live oak did
noé exist oa these tracts in any appreciable quartity in i814, and that
all demand for lumber and naval stores was then being met by férests more
accessible to markets of that day. (P. & I. Ex. 69(2); 69(8); 69(9);
76; 84A; 84C;- 84F; 88E; McComb; Trams. p. 625) Timber selling at
Mobile arrived there via the Alabama River and that river did not drain
the subject tracts. Logs were cut and squared by axe, and then

floated to market one at a tide. (Trans. pp.847, 638) Cutting was
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limited to three miles of a stream or a canal esipecially constructed
for the purpose, to which logs could be dragged and then floated to
the mill. (Trams. p. 1355) The first reference to sawmills near the
Alabama tract is an 1816 report of six about to go intc operation near
Montgomery, Alabama, some 60 miles awaﬁ; and Georgia that year had
three in operation, one oﬁ each the Sti Marys, the Altamcha and the
Savannah Rivers. The latter two streams do not service these tracts,
The St. Marys drains the Okefenckee Swamp, but it is not apparent that
logs were or ceculd be moved through the swamp in 1814. Harvesting
timber within the swamp itself was considered so remote a possibility
that only half the area was surveyed by 1890 and cver a million dollars
was spent in preparation before any timber in it was sawed. (Trans.
p. 632-635, 627, 672; P. & I. Exs. 205 21, 29;_Def. Ex. 95, p. 40)
The first stumpage sale recorded for this region cccurred during 1880.
(Trans. p. 836)

Plaintiff and Intervenor introduced the testimeny of W. H.
McComb, Division head of the Georgiawfgrestry Commission, and J. M.
Stauffer, ‘State Fore;ter of Algbama, with respect to timber covérage on
these tracts in 1814 and its value. Mr. McComb arrived at a monetary
value of $2.50 per acre for long leaf pine by ascertaining prices paid
by the Department of the Navy around 1814, teking half of that average
since such prices were for the best ship-building timbers available, and
applyinz it to the acreaze involved on the basis of a 1,000 board foot
per acre stand of long leaf pine (Trams. p. 645). He made no allcwvance

for other timber, saying the stand was mostly yellow pine znd cypress
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and these had equal value. He stated he did not know of any naval

stores, cypress, live oak or other hardwoods that were sold from the

Georgia tract during 1814; or whether the prices used by him applied

at the mill or in the fo;est; or what streams were driveable for logs during

1814; or wﬁether Florida would have sanctioned such use of its

territorial waters. (Trans. pp. 632-635; 643-652; 657, 627, 674-677)

Mr, Stauffer, wh;se value of timber on the Alabama tract was $3.16

per acre,.used a2 purely mathematical éompuiation, multiplying an

évcrage present day market price for pine and hardwocod by his estimated

1814 stand of 7,000 board feet per acre, and discounting the result

back 143 years on the basis of 3% compound interest. This proccdurc

he said was standard forestry practice, but he had never before

used: it for periods in excess of 30 years. He made no attempt to

reconcile his usé of 3% compound.interest throughouﬁ the 1l43-year

period with the fact that in 1814 the interest rate in Alabama was

8%. (Tranms. pp. 801-806, 822—823, 836, 839-840, 847-849, 1017, 1351).
We have adoptéd ihé considered;estimates of these witnesses in

our\Finding NQ. 64 wherein we have found the 1814 timber stand on the

Alazbama tract was an average 7,000 board feet per acre of yeliow pine

and mixed hardwoods (Trans. pp. 822, 847) aﬁd the average per acre stand

on the Georgia tract was 5,000 board feet (Trans. p. 632), but we

think a commercial value for the timber on these tracts would have

been lackgng in 1814. It would have been valuable to the settler

for fences, buiidings and fuel, but similar forests extended for miles

east, west and north of these tracts and were far from exhaustion, were
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nearer market points and more accessible. . Only the Satilla and Little
Satilla Rivers gave certain free access to seaports. All other rivers
draining these tracts flowed into Florida. Its acquisition from
Spain, even though anticipated; was still of uncertain fulfillment
either as to method or date. The steamboat existed, but where the
condition of the streams is such that poling rafts or flatboats is
difficult, we do not think a prospective purchaser would have assumed
that the use of the steamboat within these tracts would have been
practicable within the forseeable future.

Even as late as 1830 the tiﬁber possessed only a potential future
value according to the Georgia Historical Quarterly, Veol. XIX, p. 229,
wherein it is said:

Farming in Georgia during the thirties was carried on with an

eye to immediate profits. There was no need to spend time and

money improving the land. In the spirit of the coal miner who
seizes upon the richest vein first, Georgia planters and farm-
ers left the older country and burmed up millioms of dollars,

in timber to grow other millions of dollars worth of cotten.

The cotton would sell in markets around the world; the timber

was simply an obstruction to the achievement of their short-

sighted ends. .

The Commission has condidered potential value where it appears a
prospective purchaser would have been willing to pay a price in

anticipation of realizing that potential in the forsezable future

(Cherokee Nation v. U. S., 9 Ind. Clms. Comm. 162, 229) since the test

for fair market value is the highest and most profitable use for which

the property is adaptable and needed or likely to be needed. It has

adhered to the principle of valuation that timber is ar element of -fair

market value, but it may not be valued apart from the land, and it has

99
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disapproved valuatioz=s arrived at by discoumting preseat day valves.

(Nooksack Tribe v, U. S., 6 Ind. Clms. Comm. 601) TFor these reasozs

we have made no finding respecting the values Messrs. McComb and
Stauffer placed vpoa the timber alone but in o:é F{:dizg No. 68 have
keld that the%timber upon the subject tracts oa August 9, 1814, kad
a present va ue.fﬁr kome cozsumption purposes.

Plairtiff and Intervenor have presented a mumber of small tract
sales occurring around 1814 within and near these tracts for compazabie
sales purposes. Iz relation thereto they insist the ecornomy was much
higher during 1814 tham 1818, We have fornd in Finding No. 66 that
this was true with respect to the gemeral aatioaal economy, particularly
in>the north where manufacturing pred&minated, but pot in tke
agricultural southern states. Souttern economy suffered the loss-of
its foreiga produce markets as a result of the War of 1812 and overland
trér.sportatic:z to the rorthern markets kere was exorbita=tly costly,
(P. & I. Ex. No. 528, p. €83) co=ditioms whick prevailed wmtil after
the Battle of Mobilé during Ja::ary,RISiS, and umtil :ews.cf the treaty
of peace w:.t’:s Creat Britain reacked e south d.:n.:;g Febreazy, 1815.
(P. & I. Ex. No. 127, p. 14). Coz=o=-prices, wkich had fallen to
10%¢ per poumd durinmg 1812, then rose for a few momths brt fell when
it became appa:éa: foreign markets kad found other supply sources.

They rose with the news of crop fziluwes in Eur&pe during 1815, reached
30¢ per pound during 1816, fell to 27k¢ per pocmd during 1817, but
reached 34¢ per pound during 1818, which was regarded as beizmg "an

exceptional year." (P. & I. Exs. 8, p. 53; 528, p. €97; 41, p. 19)

100
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The First Bank of the United States was denied a renewal charter during
1811, and the calling in of its notes resulted in a money shortage
which was alleviated by the chartering of state banks, each issuing
its own currcney, not rodeemable in spzcie. and hence fiuctuating in
value. Georgia had 4, South Carolina 5, Mississippi 1 end Louisiana
2 state banks operating during 1314. During 1811 there vere 85 within
the United States; 200 by 1815 and 246 by 1816. During 1818
Tennessee and Kentucky alone chartered 70 imstitutions of this nzturc.
At the samc time individuals, partnorships, associations and cther
business establishments in Georgia issued their own financial
instruments such as "bills of credit" which were of undcterminable
valuc, and further contributed to an unstable currency. To stabilize
its currency Gecrgia placed at 8% tax on all bills issued by other
than chartered institutions and a $20 tax on subsequent issues
(Def. Ex, 95, p. 144). So much depreciated currency and ready money
was available that southern econbmy.was much higher during 1818 than
1814, (Starreté, Def. Ex. 95, pp. 137,142-145) Alabama and Georgia
had a land boom beginning in 18157and lasting until the latter part of
1818. (P. & I, Exs. 8, 17, 41, 42, 46, 48, 49) "It was szid purchasers
acted "“under a sort of delirijum" paying exorbitant prices for land, that
in Alabama “practicglly the only money which permeated that frontier
consisted of depreciated notes of the banks of Georgia." (2. & I.
Exs. 8, p. 6; 17)

The parties also disazrze as to the direction from which settlers
came into these tracts. This arises Because their combined shape

results in the Alabama tract and the western part of the Georgia tract



11 I=d. Cl, Comm. 53

being far removed from settled Georgia, and a fzir market value may be
iaflverced by relation of the land to #ettlgmen:s, markets, organized
goverameats and other objects of civilization. However, the evidence
disclosgs, and we have fouad'in Finding No. 67, that emigration came
dowa the Ténnessee River to the Muscle Shoal, thence to the Black
Warrior, Tombigbee or Talapcosa Rivers; and +he settlements along
the lower Alabama River. It turmed east to the regiona aﬁou: Montgomery,
- Alabama, and from these sites it reached the Alszbama tract. (P. & I.
Exs, 99; 8, pp.29431; D2f, Ex, 95, p. 134) The Okefenokea Swamp
hizdered settlemeat from the east along the scuthern limits of the
Ceorgia tract, but north of that barrier access to the Georgila tract
was difficult only in ratio to depth of penatration. Only horse
paths led from the Ocmulgee~Oconee settlemenis through the virgin
forests porth of the tract. Passage east and west through both tracts
called for crossing niumerous streams. flowing southerly through _them.
An informed purchaser would have studied these emigration routes and
given consideration to the 16,900,000-acre tract separating these
lands from the Alabama settlements and to the difffculty of reaching
their westera limits from the cast, for accessibility has a heavy
bearing uvon-the value of timberlands as we have heret?fore held in .
Skokonigh Teibte v, U._S., 9 Ind, Cims, Comm. 359, 390,

Plaintiff's and Intervencr's expert witnesses each placed different
values upon :E:e stbject tracts as c£ .Augas‘.:&,- 1814, Dr. E. M. Coultex,
a historian, valusd the Ceorgia tract at arouad §2.00 per acre

(Trazs. p, 1554); Mz, M, J. Willismson, a :eal eéstate appraiser, valued
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both ‘tracts at $2.41 per acre (Trams., pp. 1715~1777), and Dr, James F.
Doster, an historian, valued the Alabama tract at $2.94 per acre.
(Trans. p. 1592) Each placed reliance upon records of sales occurring
within these tracts and elsewhere in Alabama or Georgla., Attormev

C. LeNoir Thompson also testified.with fespect to certain sales
records placed in evidence.‘ The qualification of the witness, the
approach employed and method used in reaching an ultimate conclusiom,
the accuracy and relevancy -of the fgcts relied upon, and the weight
given to various relevant factors in the Iighﬁ of the true facts as
presented by the record, are all for considerstion by the Commission
when etvaluating this opinion evidence..

Dr. Coulter did not make a mathematical computation from statistical
information (Trams. pp. 1554, 1557) but in addition to the microfilmed
Tecords he procured and which are in evidence, he examinéd and rélied
upon records of fractional lot sales in Baldwin, Wilkinson and Early
Counties (Trans. pp. 1413-1416), newspapers,. legislative acts and other
data (Trans. p. 1520), including an 1821 sale of 1S5 acres on the
Chattahoochee River for $1,100.00 (Trans. p. 706), and 1829 statement
that Georgia land prices varied from 25¢ to $50.00 per acre and the
Florida-Georgia boundary dispute as evidence of value (Trans. pp.
707-710). He concluded the average fractional lot sales were very
indicative of vaiue and on pages 7 and 8 of his report (P, & I, Ex. No.
124), he listed, as illustré.tions of value, fracticnzal ict sales in
Districts No. 1 of both Baldwin and Wilkinson Counties. While ?:oth

counties had from 26 to 28 land districts (Traas. pp. 1538-1542),
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Dr. Cotlter pu—posely selected District No. 1l ia Wilkinson County for
comparison purposes zs it was ''nmearest the land under discussion
tere and is swampy cﬁuntry." To his knowledge there were no dry lot sales
izcluded o2 this list, although such sales occurred within this
district. (Trazs. pp.1540-1542). A more accurate representation
would have been achieved by i;cludingvall types of sales within the district.

Photostats of the survey records of these two districts are not
amo>g the group submitted for the Commisgion's assistance in evaluating
ttese tracts, but Exhibit L, p. 206, Def., Ex. 95, discloses that Dist%ict
No. 1 of Wilkinson Coumty is in the southern edge of the Creek cession of
1803, between Turkey or Palmetto Creek and the Oconee River, about
midway morth and south of the eastern boundary, and not in the southern
portion of Wilkimson Counmty. Sinmce sales occurred in District No. 1
of Bamv_eiﬁ County during 1805, that county also was within the 1803
cession area, and so all sales within these counties were of tracts
within 10 hilesioﬁ colonial Georgia. Except for a small area in the
northern section of Baldwin Commty, the land in these counties weas
coiparéﬁie to Early County land but superior to that'in'Ifwin and Applirg
Counties. (See Map, Def. Ex. 95, p. 8) Tée lots were pear the Uchee
Trail and the Lower Creek Path, Qaﬁ maéketing-;ransportation routes via
the Ocomee-Altamata water system,and an earlier timber potential tham
the subject tract, and wé:e originally offered by Georgia on a four-
‘yeasr credit plég. (P. & I. Ex. No. 124, p. 8)

Dr. Caozlter cornsidered the Georgiamtract-was:gs.accessible as

either of these commties because its svrface was more level and the forests
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"allowed ample space for passing between the trees" (P. & I. Ex. 124,
p. 16). He did not comment upon the fact that the Baldwin and Wilkinson
County lots vontained 202% acres whereas those in the Georgia tract

were surveyed into 250-acre lots (Early County) and 490-acre lots (Irwin
and Appling éounties), although he said Georgia had divided her less
‘desirable land into larger size lots (Trams. p. 754), and classiﬁied the
Georgia tract as two-thirds pineland (Trams. p. 765).

The record does not disclece whether Dr. Ceulter's valuation ﬁas
based upon a cash or credit transacfiong what consideréticn he gzve to
econcmic conditions prcvaiiing before and during 181%4; his opinion
respecting comparative access routes to markets, or the ccapcrable

1

nearness of the subject tract oan the valuation date and these fractiona
lots to ar=as of settiemcnts at the time of their sale; nor docs it indicate
vhat Dr. Coulter's attitude was with respect to possible improvcments upon
the land in the small tract sales at the time of sale; vhat adjustment he
considered proper for the acreage variance or bécause of zny locatica pre-
ferences; what consideration was given to revercsion records in the counties
where land sales were used for comparison purposes; to duplicaée sales;
or whether the subject tfacts were appraised as timberland or agricultural
land and what consideration was given present or petentizl timber values.

In his valuation report, P. & I. Ex, 125, p. 59, Mr, Williamson

expresged an opinion that the minimal federzl land price was not bzsed

on political expediency and was thevefore indicative of land valvas. Ia
this he differs from Dr. Doster who found a strong peoliticzl factor in the
reduction of public land prices from $2.00 to $1.25 per acre durivg 1820,
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a=d cozsidered the $1.25 per acre minimzl price was a purely politicel

one (Traas. pp. 960, 887). At the same time Mr. Willizmson thought the
price fixed by Georgia in its various land lottery acts had little relation
to valces simpl}; because those 1otter.ies were limited to residents of that
state. In afriving ét his valuation figure Mr., Willizmson determined the
’]‘.a:zd sales between individuals in Georgia a:v.d the federal sales in Alabaoma
occ:s.ri‘ing between 1805 and 1813, inclusive, averaged $2.17 and $2.13 per
acre, an overazll average. of $2.15, He concluded tke rearness of the areds
of these small comparable sales to ‘centers of population as compaxed to
the subject tracts, the variznce in land classifications and acreages zll
merited a differectial of 75¢ per acre, and that possible improvements on
t2e small tracts merited a further differential of 3¢ pexr acre (Tra::é. PD-
1758, 1762, 1763; P. & I. Ex. 125, p. 80). He then adjusted the $2.15
average to $3.19 for an 1814 value according to the Buréau of Labor
statistic tables appearing at pages 77-78 of his Report, deducted 78¢ -per
acre price differential, and obtained an overall $2.41 per acre value for
all the lara in both the subject tracts. Then he determined the vatiocus
classes of land in the tracts, estimated the acreage in each class, and
applied "a unit value'to eac':; area on the basis of its estimatea vatue in
relation to the overall umit price” whlch absorbed ti':e $2.41 per acre
overall va’ue (_P. & I, Ex, 125, vp. 86). -He festified in so doing that he
assumed the land was surveyed and that a group had been formed to buy o
credit terms (P. & I. Ex. 125, pp. 80-83; Trams. p. 1716); that a cash sale
would have permitted "a better dezl," but that market value in his opimiom

did not depend upon a cash consideration (Trazms. p. 1717) and he eveatually
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equated both cash and credit sales by saying his valuation figure of
$2.41 was also for cash. (Trans. pp. 1765, 1771-1775, 1800)

Mr. Williamson then justified his $2.41 value by deciding that the
market data indicated an average per acre price b'etween 1815~1820 approx-
imately 103.37%Z above that of 1805-1813 which gave him a resale indicator
of $4.34 per acre. He multiplied the acreage inmvolved by 103.37% and ob-

' ‘tained an anticipated proceeds on resale of $39,002,074.02, deducted the
1814 value (acreage x $2.41), 15% of the 1814 value as sales expense,

and 30% of the 1814 value for interest payments, and arrived at a net
paper profit of 230.71% which he believed would have been highly attrac-
tive to a developer. In sol doing his values ran from 29¢ per acre for the
Okefenokee Swamp land to $3.01 per acre for Dougherty Plain land.

By this method Mr. Williamson is assuming a 10-year resale period
for the entire acreage in both of these tracts, which we believe is ob-
viously impractical when one considers that there are over 8,900,000
acres imvolved, and particularly so when the tracts are virgin forests,
with 100 miles or more of undeveloped territory between them and the
nearest settlements to the west, with Indian cmmﬁry along one side of
their approximate 255-mile length, and a foreign nation whose lands are
occupied by hostile Indians along the other. A prospective purchaser of
these tracts as they existed in 1814, and as we must value them, would have
known they were not surveyed and that a subs-tantial peried would be lest in
surveying and preparing them for resale, that at:the rate of one section
(640 acres) per sale, over 14,000 sales would need to be consummated in order
to dispose of the tracts, and in our opinion such purchaser would never

have considered a 10-year resale period possible under the circumstances.
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By terminating his considered sales records with 1820, Mr. Williamson
avoided g‘iving consideration to the fact that these prices were subse-
quently reduced by reversions or forfeitures and by application of relief
acts and so do not represent the actual compensation paid for the land in-
volved (Trans. pp. 1709-1738, 1765-1771), although he did know there had
been reversioms, foffeit;res and relief acts reducing the original contract
price., He gave no consideration to the fact t@at depreciated Yazoo scrip
of‘Mississipbi"stock Qas applied to the 1815-1820 Alabama sales prices; that
a developer would be called upon to pay taxes upon these tracts from date
of acquisition to date of disposition; or that many acres would be lost
to him as donations for schools, roads, and other internal improvement
purposes (Trans. pp. 1780-1781), He thought the sales in Telfair, Jones,
Jasper, Morgan, Wayne, Baldwin and Wilkinson Counties used by him in
computing his value, ran to 7% of the respective county areas, and wefe
fair representations of the total sales in each county.

Turning now to Dr, Doster's valéatipn, he testified the frontier was
much disturbed during 1814; that the Battle of New Orleans occurred during
Januﬁ;y, 1815, and knowledge of the termination of the War of 1812 was -
received in the south during February, 1815; that a land boom exi;ted from
1815 to 1819 (Trans. P. 916). During the nearly three years between his
first appearance as a witness when he did not place a value on the subject
tracts and his second appearance when he was permitted to do so, he spent ‘
a great deal of time investigating records of early small tract government
sales in Alabama, seeking the maximum price paid in each Township (Trams.

pp. 1582-1549), Between 1815 and the end of the federal credit system on
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June 30, 1820, these sales averaged $4.22 per acre (Trans. pp. 1632-1638).
He testified the greater portion of the lands sold had been "largely river
terrace lands and creek bottom lands and the wide area of the Tenmesse
valley™, and included land in the Cahaba Land District, feadily accesgible
for emigrants from Georgia and Tennéésee; with roads superior to the
subject tracts. (Trans. pp. 1630, 917, 977) In computing the average
sale price he included all maximm sales such as $70.00 per acre
transactions, considering these prices so superior to the overall average
that they did not indicate a preferred-location or an improved tract,

even though there were squatters wifhin the district, but cnly that the
particular tract was "attractive land to a man who wanted to grow cottem,”
(Trens. pp. 1612, 1609)

These were credit sales and the Doctor's valuation of the subject
tract was also for a credit tramsaction since he did not think these lands
could have been sold without credit terms. (Trans. pp. 1641-1645), He used
50% of his $4.22 average sales price and deducted therefrom 28¢ per acre
as an adjustment between the Alabama tract an§ all the Aiabama land ceded
by the Creeks in 1814, He then multiplied the Qesult by 154 because, he
said, the Bureau of Labor Statisfics shows 1814 statistics were 1547 above
'tbose for 1815, and thus arrived at his value of $2.94 per acre. (Trans.
P. 1638) Dr. Doster's miltiplication is quite correct, but the 1815 in-
dices zre 154.6 and those for 1814 are 121.5, a difference of but 33.1%.
Using this figure and following Dr. Doster's prcdedure, cne arrives at
a valuation of less than ome-fourth that of the ﬁéctcr's, (Def. Ex. 95,
p. 139)

Dr. Doster did not explain why he considered the 1815-1820 average
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for Alabama land was twice the value to be assigned the Alabama tract,
when followed by a 20¢ per acre adjustment for cirerall values, and it ca=
ot be determined whether his reasoning was that this 507 differential
represeated soil or timber varianceé, deductions in the bids by use of
depreciated Yazoo scrip or subsequent relinquishments or fcrfeitures; or
through operation of federal relief acts; or that the small tracf sales
cccurred in area.é wézich were alcong such routes of transéortgtion as existed
at the time; or that the Temnessee Valley sales included in this $4.22
ave_a.ge cccurred in a regloa win.ch was at the time regarded as the coming
co*tc:z production center of the south and where prices were abnormally high;
or whether he :.gnared those factors. He said he ‘made no ad_]ustment for credit
sales or poss:Lble mprcvements, and had not made much study of subsequert
relinquishne:ts. It is not clear whether he relied upon Mr. Stauffer's
testmony concerning only ‘the amount of t:.mber ‘upon the Alabama tract, or
also gave cons:.deratw:z to Mr, Stauffer 8 valuatzon of that timber. (Traz=s.
pp. 1632-1635, 1645, 1655, 1574) |

An ar.alys:.s of Dr. Doster's and ﬁr«. Williamson's appraisals readily
:Lllz,strates the mpractica.bilz.ty of valuing real estate by mathematical
formulas. The statistic z.ndex table used by each is said to be based upo2
a 1926 norm of 100 which would mean at least a 121-year period. If that
period -used in the index had been twenty or fifty yeaws longer or sgorter,
the porm would have ;ﬁzqﬁestidnably varied. 'It: 5;3 interesting to note, how-
ever, that the Alabama’sa‘.les.bet':ween 1806-1813 averaged $2.l§ per acre which
adjusts to 18];4 valués at $3.16 while the 1815-1820 Alabama sales averaged
$4.22 which adjusts to tne 1814 values at $6.55. &P. & I. Ex. 125, p. 80)
In 1814 orly the former would have been available as a guide to a prospece
tive p;mchaéér ; the latter;- is purely hinds;.ght.

&
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Each of these witnesces valued these tracts in rclation to the nationai
economy, as distinguished ffcm that preveiling in southern United Stztes
in 1814,

Defendant's expert on land values was Paul Starrett, a broker and real’
estate appraiser with over 25 years expciienqc. iz had exnmined the subject
tracts, and concluded they were divisible into three categories: The
Coastal Terrace Region containing 3,700,000 zcres of pinelend end 400,000

Y

acres of worthless Ckefenokee swampland; the Tifton Upland Region of

1,850,000 acres and tho Dougherty Plains Region of 3,040,000 zeres, of

'

L]
d

wiich 1,665,000 acres were in Georgia and 1,375,000 ‘acres weoxe in 4labama.
He felt that the Coastal Terrace and Tifton Upland would Lave been luuped
togcther.as generally undesirable and difficult to dispose of; thet the
Alzbazma land would have been recogﬁized as somevhat better than the Georgia
land but its superiority would have been offset by difficulties of access,
Indian Tharassments, and possible competition from better lands more
accessible from the closer to white settlements. That these lands "weuld
not have offered sufficient possibilities for profitable resale within a
reasonable period for investors to pay anything for them" in 1814 (Def. Ex.
95, pp. 247-249), 2nd in view of the large areas of fzr superior land then
for sale in Alabema a2t the minimum price of $2.00 per acre, that a

prospactive purchaser would have been able to sell practically no part of the

"
<0
o

L)
[
<3
'y
6]
B

subject tracts agzainst such competition at any price aporeachin

f

acre. At page 253 of his report {(D=2£. Ex. 95), hz aszi
of 23¢ per acre to the Coastal Texrace land (exclusive of the 400,000 scres
considered in the Okefenokes sworp) and 6% pox acre to the Tiften Upland

and Dougherty Flainslands - including the Algbaima lands - vhich gave hiw o

totzl of $385,400.00, his vazlue fcr the subject tracts as of Auvgust §, 1614
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(Pef. Ex. 95, pp. 253-254),

He considered Georgia in its original tottery Act of May 11, 1803,
had fixed values on Georgia land-which would apply also to the Alabama
tract, and which appear in the table of fees set out in our Finding No.
71, He thought that a potential purchaser would have considered a limited
amount of the subject tracts fell into the first rate 1&nd.c1asses, quite
a bit was second quality iand and a lot of it consisted of third rate and
piﬁe land, bit was with reference to that table that he fixed his acreage
valuves,

Mr., Starrett elaborated on his reasoning while testifying. He had,
he said, given comsideration to timber potentials but not on a commercial
basis; he believed there was little live oak on these tracts in 1814 and
ge considered the cypress stand inconsequentiél because of difficulty in
harvesting it (Trans. p. 1051); that contiguous land both north and east
of these tracts bore similar-timbér stands which were much more accessible
than these; that the Okefenokee swaﬁp had no agricultural potential
and no timber potential for lack of ﬁ;an; of harves;ing it (Trans. p.
1091), but-considered ﬁhe balance of these lands had agricultural poten-
-tials. He believed settlers sought good water, good soild and an accessible
.location near settlements, in that order (Trans, p..1038). He had
investigated early Al;bama sales to ascertain the trend of settlement,

Gueu Listed'samples of such sales in his report. He had checked the grant
records in Wilkinson County aﬁd platted the grants made prior to 1815,
inclvding fractional lot grants, and checked the grant records of the

Georgia tract, including those of reverted lots. (Trams. pp. 1317-1319,

1057, 1074-1075; Def. Ex. 95, pp. 199-201, et seq.)
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He assumed removal of the Indians, survey of the land, establishment
of sales offices and enactment of a sales program to attract purchasers
waich would consume two years. He assumed a 10 year resale peried (but
testified a potential purchaser would have contemplated a 20-year period,
Trans. p. 1254), and an interest rate of BZ,coﬁﬁuted in full for the first
two years, and on a declining rate as annual sales were made during the
next 10 years to equate with a 3% constant rate, tﬁét surveying costs would
run 13¢ per acre and sales expense absorb 10% of the gross proceeds. This,
he said, left a 116% profit which, comsidering the risks involved, wéuld not
appear attractive to an investor (Def. Ex. 95, p. 253).

Mr., Starrett also made reference to a number of large tract sales,
most of them being transfers in satisfaction of debts and strorgly sugges-
tive of iuydlving other than free and willing parties dealing at =zrms
length. Without more information respecting the lénd involved, we can
say little more for these sales tham that they do indicate an interest in
large tract tramsfers, and.that large tract sales were a poséibilify.

We shall now consider the grants and_sa;es,between individuals in
Georgia and Alabama which the several witnesses have relied upon and which
are the subject of our Findings Nos. 72 to 84, inclusive. Under its
proprietary charter Georgia claimed all land between the Altamaha and
Savannah Rivers westward to the "South Seas." By the Articles of
Confederation and Cession dated April 24, 1802, Gecrgia ceded all czlim to
land west of the Chattzhoochee in exchange for the Tnited States payingb
$1,250,000, among other considerations, and agreeing te:

* % at their own expense, extinguish for the use of Georgia, as early
as the same can be peacably (sic) obtained, on reascnzble terms, the

Indian title to * * all other lands within the State of Gecrgia.
@iouse Misc. Doc. Vol. 19, p, 80 See, alsc, 1 Stat. 549, and 2 Stat. 69)



11 Ind. Cl. Comm. 53 a 114

Accordingly; Georgia acquired the fee to all land within its limits em-
braced in the 1814 cession. It had a system whereby it granted its citi-
zens land warrants or rights to locate on and claim large tracts of its
public domain (P. & I. Ex. 121F, Trans. p. 683), but during 1803 it had
initiated a lottery system under which land districts were formed and sur-
veyed into lots of 202%, 250.or 490 acres each, depending upoa the qual-
ity of the land (Coulter, Trams. p. 754, P. & I. Ex. 55, p. 115), and the
lots ﬁere then' drawn in lotteries limited to state residents, who were
given a &ear's_time in which to pay lottery fees. From time to time by
legislativé énactment the state extended the payment dates until November
10, 1814. On April 15, 1815, all ungranted lots became forfeited, and
subjéct to unrestricted sale. AssignmentsAof;lottery-rights were recoge
nized. Fractional lots #nd islands of less than 1,000 acres were sold
separately under fixed minimum prices. .

‘It was said by Dr. éouiter that no graﬁts of fractional lots are
among the4photostats identified as P. & I. Exhibits Nos. 121 and 123,
(Trans. p. 1523), but théy are of record in the Department of Archives and
Historj iﬁ Atlant#. ' |

’ Wﬁyne County was a tract purchased-of the Creek Natioa during 1802.
It was pineland, comparable to that in Appling and eastern Irwin Counties,
bounded on the north by the Altamaha River, on the east in part by the
St. Marys River, and the Satilla River flowed through it. After survey into
490-acre lots, all full lots were offered in the 1805 lottery under the
1803 Act which had been amended to fix a fee of $4.00 per hundred acres,

or $19.60 per lot, a cost of 4¢ per acre. Eight hundred tweaty-nine
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lots were drawn and on April 15, 1815, 313 lots or 153,370 acres were
permitted to revert., Of these reverted lots the State realized 5% per

acre for 63,382.5 acres (Dgf. Ex. 95, pp.196-196; P, & I. 123B>o Iner

o

were 166 fractionzl lots, having less than 490 acres, and these wver
offered at auction during 1805, most of them bringing loazs than $1.00
per acre.

.

The grants and reversic ; surveys and szles of Weyne County land
are the subjects of our Fl’ﬂ ng Ko, 72, Scme granks of lend in éhis
county oczcurred as early 23 1792 ond 1793 (Bk. B, p. lll;-ﬁk. B. p. 155)
and there were survays as eesrly as 1794 (Bk. B. p. 53). After 1807 ond
until all vngrented land was declared forfeited, there were less theon 10
grants annually. There is no evidence of speculative interest prior to
1828, As late as 1841 "pineland" sold for 28¢ per acre (Bk. C, p. 296);
an 1853 sale of 10,220 acres was for only 6¢ per acre. (Recel 121F, Bk. D.,
p. 218)

The rate at vhich thesc lands were taken up; the number of acres
permitted to revert ten years later; the average consideration paid hy
subsequent purchasersj the variation between the svcrage recited consider-
atisén in private sales and the high prices pzid in spceific instonces) the
fact that settlement had been going on to some extent within this county
since 1805 and that many of these sales are of later date} 2nd the fact
that mzny d2eds contain a stock reference to appurtemcnces vhich would
meke specific refcrence to improvements umnecessary, casts considoreble

doubt uvpon these sales as being tramsfers of raw ox unimproved laud. To
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classify as unimproved land sales all transfers where the grantor is &
non-resident as Plaintiff and Intervenor desire, and as d$ne by witneés
Thompson, is simply speculation.

Our conclusion from this evidence is that Wayne County records dis-
clscde there was very little demand for pine land even ip limited acre-
ages as of the valuation date, and we are of the opinion that by rezson
of gre#ter distaﬁce from then established markets anad sett}ements; the
greater acreage here involved, which we think would have been atzractive
to a purchaser interested only in resale; the location of these trscts
between Indian lands on the nerth, and alien country occupied by hesiile

Creek and Seminole Indians on the south, and the undevelopad wilderress

extending far to the west, together with other factors hercinbefore refer-

red to, that the subject tracts would have been even less attractive than
Wayne County lands,

BALDWIN and WILKINSON COUNTIES

We have detailed in our Finding Ndﬂ 73 thewgrant and reversion
recordsqu full lots in Baldwin and Wilkinson Counties. These counties
were formed above the Altamzha River, between the Cconee and Gcmulgee.
Rivers, with Baldwin County to the north (Def. Ex, 93B). All full lots
contained 202% acres., Those lots in a strip about 20 miles in width on
- the east side of Baldwin and the northeastern side of Wilkinson Coun:iés,
acquired of the Creek Nation during 1802, were offered in the 1805 lot-
tery for a fee of 48,10 per 10;, or an.ave;age‘cost of 4¢ per acre., All
pther full lots were offered in the 1807 lottery for a fee of $12.25, or
a cost of 6¢ per acre. The same extensions of maturity dates and final

forfeiture prevailed here as in Wayne County. The scuthern poriicon

t=a
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of Wilkinson County was pineland, a few acres in northern Baldwin County
had better soils than the subject tracts, and the balance of these lands
compared with Early County land., Both counties were in the path of emi-
gration from Georgia or North and South Carolina; a pumber of Indian
trails conmnected them with colonial Georgia; the Federal Road from Macon
to Milledgeville ran th;;ugh Baldwin County. (Def. Ex. SS-G(l)i P, & ;;
Ex. No. 102) '
Only one of the 1,612 lots in tﬁe 1805 lottery in Baldwin County Tre=-
verted, and only 36 of the 3,21? lots in the 1807.lottery-rgverte¢. of
1,435 Wilkinson County lots in the 1805 lottery 35 reverted, and of 7,259
lots in the 1807 lottery 2,950 reverted, 2,770 of which (or 560,925 acres)
were in the pineland region. For 2,875 of these reverted lots the étate
realized only 5¢ per acre,.and 20 years after the present valuation date
it still held 58 lots or 11,745 acres. (Def. Exs. 97, 95, pp. 196-198; H,
P. 2; Def. Req., Fdg. No. 17) According to Plaintiff's and Intervenor's
Exhibits Nos, 121B, 121C, 121D, and 121E (A through H), micrcfilms of early
records in these counties and those formed ocut of them, the greatest
number of deeds in Pulaska County predat;ng 1820 are dated 1811l; the
lowest recited consideration is 12%¢ per acre and some lots brought $1,000
or more at private sale before 1821 (Bk. D, pp. 22, 285). Lots sold
higher on an average in Jasper County during 1810 and 1811 than other years,
and approximately 80 transfers occurred during 1814 with only a few
transactions being for less than $1.00 per acre. Abcut 47 Jones County
deeds are dated 1814, and considerations ranged frem $5C.0C to $800.0C
per 202%-acre lots (Bk. E, p. 249; Bk. F, p..62); most Morgan County

grants were between 1806 and 1808, inclusive, and the greater number of
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deeds prior to 1821 are dated 1810, only a few bearing a later date.

The recited considerations vary greatly, from 46¢ per acre to $9.87 per

acre during the year 1814. (Bk. D. p. 293; Bk. E, p. 105) However, some

of the grants in these counties were és late as 1869.

Plaintiff's and Intervenor's Exhibit No. 117 lists deeds taken from
the records of Madis;n and Telfair Counties. It was Mr. Thompson's testi-
mony (Trams. p. 1425) that out of some 1500 deeds examined by him he found
only three descfibing tﬁe premises as improved, but the lists and micro-
films, the format of the ‘deeds, the dates of the grants and subsequent
sales, and other elements mentioned in our findings, all lead us to the
conclusion that many of these sales were of improved tracts. Any attempt
to accurately separate the raw-land sales from the improved tract sales
would, of course, be a matter of pure speculation. However, lot 248,
_District 21, Pulaska County, selling during 1808 for $1,000.00 and during
1810 for $1,200.00, with the adjacent lot, No. 349, selling during 1812
for $100.00 (Bk. B, pp. 42, 169; Bk. C,. p. 56 -- P. & L. Ex. No. 121)
illustrates, we think, the.inadvisability of acceptiné these as raw-land
transfers for comparative purposes, even when the deeds contain no special
reference to there being improvements on- the land,

However, there is an evident relationship between the southerm.
economy and recited considerations. In Pulaska County lot 132, District
24, brought $1,500.00 during 1808 and $1,200 during'1814_(Bk. B, pp. 39.:
40); in Morgan County lot 71, District 20, sold féf,$500.00 during 1813

and $450.00 during 1814 (Bk. D, pp. 224, 225); lot 332, District 15,
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brought $500.00 during 1810 and only $350.00 during 1814 (Bk. D, pp. 118,
185); In Wayne County,lot 32, District 2, sold for $200.00 in 1817, $300.00

at the peak of.the price spiral in 1818, but for only $60.00 fifteen years later
{Bk. B, p. 149, 181; Bk. C, p. 132); and lot 138, District 2, s?ld for

$150.00 during 1818 and for ﬁﬁt $100.00 durin§€%824 (Bk. B, p..172; Bk.

€, p. 189); in Jasper County, lot llé, Di§t;i§§3;5, sold for $500.00 dur-

ing 1808 and for $300.00 during 1814 (Bk. 5, p.”157; Bk. 7, p. 109).

These were all 202%-acre lots. A

Generally the same condition did not prevail in Morgan Ccunty.

Prices there remained relatively stable and comparatively high throughout
the period covered by the microfilms and lists before us. However,
Morgan County was advénzageously situated with respect .to colonial
Georgia, water transportation and emigration routes, and had soils
preferable to the subject tracts.

Petitioner and Intervenor have also presented the grant records and
small tract sales within the Georgia tract aftér its division into the
Counties of Early, Irwin and Appling, as illu;trating‘a demand for and
the attitude toward the subject tracts. The grant and reversion record
of these counties and of Tracts 1 and 2 into which was divided the area
north of the Georgia tract,ceded by the Creek Nation during 1817, is set
forth in our Finding No. 74. It must be remembered when these lands
were offered in the 1820 lottery an entirely different atmosphere pre-
vailed in Georgia. The Creek War and the War of 1812 were over, Florida
belonged to the United States, Indian title had been extinguished north of

Appling and most of Irwin Counties, the Florida Creek-Seminole problem



11 Ind. Cl. Comm. 53 120

kad been somewhat alleviated, foreign commerce had revived, and a pro-

nou=ced emigration westward from the eastern coastal regioms was in

progress. According to James Ethzridge Calloway in his Early Settlement
of Georgia (P. & I. Ex. No. 55, p. 115):
e new legislature (of Georgia) showed so little interest in

the new acquisition that it waited four years before it divid-

ed the land ipto counties; fimally, in 1818, the three hugh

counties of Early, Irwia and Appling were laid off. Tke lots

were larger than the regulation 202% acres; Early, which bord-

ered the Chattahoochee and through which raa the Flint, was

divided into lots of 250 acres; Appling and Irwin were consid-

-ered evex less desirable a=d were divided izto lots of 490

acres each. By 1820, six years after the cessioz, the exntire

territory kad a total population of only 2,443 and over half of

this was in Appling which was the least fertile of all but

rearest the territory then possessed by the state.

The fixed fee of $18.00 per lot resulted in a cost of 7%¢ per acre
for Early Coucmty land and 3-3/4¢ per acre for land in Irwin and Appling
Counties (P. & I. Ex. 55, p. 115), and it was later reduced to $12, 00 “to
$8.00, to $6.00 and on November 19, 1831, to $5 00 per lot. (Def. Ex. 100)
The Early County lots were then available at a cost of 2¢ per acre a=d
those in Appling and Irwin County would have cost l¢ per acfe. On
September 1, 1841, 26 ye.ars afr;'er our valuation date, all ungrazted land
became farfeited to the state and ava:.lable for pf:rc..ase by ay C—eorgia
citizen t.mcaghout the periods and for &e prices set forth ia o F:L_di_g
No. 75. 3,618 lots ox 1,772, 820 acres in Applir.g Ccr’""y a=~d 2,135 lots
or 1,046, 150 acres in Irwin Coun"y brough: oaly lc per acre 28 years after
the valua..i.on da..e, and after that land had bee:. available for 21 years

for 3=3/4¢ per acre and less. Over 607 of the lots selling before revere

sion brought but $5.00 per lot, or had an average cost to the purchaser
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of 2¢ per acre in Early County and 1¢ per acre in Irwin and Appling
Counties, (Def. Ex. 100) According to the population table set forth
in our Finding No. 70, there were 2,443 persons living within the Georgia
tract during 1820, and 16,763 by 1830, It seems logical to conclude if !
these lands had been considered of much worth the 2,310 lots in Early
County and the 5,079 lots in Irwin and Appling Counties, a total of
3,066,210 acres within the Georgia tract alone, which had been avail-
gble from 1831 until September, 1841, for but $5.00 per land lot, would
hzve been taken up by the lottery drawer or by an assigmee., With the
purchase cf the intervening t:r:a.ct. to thé north. in 1817, access to these
lands was improved, and squatters entéring the tract belcre the ‘1821
lottery and subsequent grantees under the lottery itself , B&d unquestion-
ably: erected some improvements, cut roads.and otherwise made the tracts
as a whole more inviting than they were on August 9, 1814,

An examinatien of the microfilms before us discloses that a mumber
of tracts changed hands more than once. after the grant. To say which
-were improved tracts whem sold is impossible because the instruments of
transfer frequently make fefer‘ence .to appurtenances which rezd&s super-'
fluous a special mention of improvements. True, there is evidence many
of these grants ran to speculators and were undoubtedly of tmimproved
tracts, but many must have zlso been to genuine settlers. Ia any event,
having once passed out cf the hands of the speculzter it seems rezscon-
able the tract becazme improved, and there are several imstances vhere

the szme tract was scld, When the date of grant precedes the sale by
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a number of years and the consideration exceeds the average in the
vicidlty, some sort of improvement or preference -in location is indi-
cated. We can not accept Plaintiff's and Intervenor's thesis that un-

less the deed makes special reference to improven;ents or the grantor

is a resident of ﬁhe county> the sales_ are ~tmimproved vtransfers, and

any separation of these sales into i‘aw-land aad improved land transfers re-
sults :Ln pure speculation;

Micrefilmed recsrds of federal and private sales in Algbama are
also presented those prior to 1814 as comparable sales and the others
as a means of check:.ng on the accuracy of the claimed fa:.r market val
Federal sales were made u:nder the fixed minimm $2.00 per acre pr:.ce,
payable 1/20 with option to purcnase, the balance of 1/4 within 40
days, the remamder in &4 year installments (Trams. pn.l621-1624), with
discounts reducing the price to $1.67 per acre. Pre-emption rights
existed, and after 1809 a series of relief‘ acts -ce:tieued maturity dates
(Vel. IV, L. of v. S.pp.5l4, 646, 790),' and allowed discowmts. In 1820
part of one s pu:':chase might be smendeted for application of the
amount pa:.d upon it as credit *upon moneys aw.mg on other land Credit
sales were also abolished and the minimum price lowered to $1.25 pef "
acre. 'J:ﬁe original purchasers were later 'permitﬁed to acquire re-
linquished land for 3757 the origina: oid (Trams. p. 888). ‘March 31,
l8l4; Congress authorized issuance -of $5,000,000 1in scrip for satis-
factzon of land claims under t;:he Georgia aéreement of 1802, whieh scrip
became known as Yazoo scrip of Misszssippi Stock, was redeemable cn-]:y by
application upon purchase of land in Alabama and M:.ssissz.ppi Terri.tories.

This sold at depreciated prices for as low as $40. per $100. face value
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but was applicable at par. (P. & I. Ex. 8, pp. 50, 52; Trans. p. 948)
St. Stephens land office sales began in the District East of Pearl

River during 1806, by which date that area was settled (P. & I. Ex.

2(11); Def. Ex. 84A(2); 84B(4)). 276 grants east of Pearl'Rivg;;gpd‘ 5

2,009 grants west of Pearl River of fee or pre-empticn rights under i;-

former goverrments were recogmized (P. & I. Ex. 3(27); Def. Ex. 95, p. 199).

Squatters in occupancy March 30, 1789, held fee title and all those in

occupancy March 3, 1807, held pre-emption rights. Only pre-emption éalgs

-occurred before September, 1811, and the.tracts were river terrace land

2ear St. Stephens (P. & I. Ex. 127; Def, Ex. 95). Only 15 of the first

55 sales of mostly claimed or occupied land in 33 townships along Leaf,

Pearl aznd Chickasawhay Rivers offered during September, 1811, exceeded

$2.00 per acre in price and 39 of the 72 townships having sales before

1821 had none exceeding $2.00 per acre (P. & I. Exs. 127, p. 5-9; 2(11);

. Irans. 1605). Annual average prices between 1811 and 1815 did not ex-

ceed $2.14 per acre. Only 1,463 acres sold during 1814; 48,756 were

bid in during 1815 for $107,664 but only $1,995 was paid that year.

Many buyers paid only 1/20th of the bid and fook possession ﬁithout

further payment.  (P. & I. Exs. 2(29); 2(30)) Mr. Willizmsom found of

941,870 acres selling for a total bid of $2,193,720.77 only $916,000,00

was pai& in cash, $297,327 was paid in depreciated Yazoo scrip and

$963,852,00 was absorbed by relinquishment of 385,828 acres, eor over

50% of the purchase. (Trams. pp,1767-1771)Cn resale, relinguished

lend seldom brought over $1.25 per acre. (P. & I. Exs. 36; 127; Def. EX, 95,

P. 201)
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Huntsville Land District sales were also in a settled community.

(®. & I; Ex. 3(4)) vhites began moving into the Tenrnessee Valley immedi-
ately after the 1806 Choctaw cession, intent om building a cotton empire.

®. & I. Exe é, P. 17) Squatters in possession March 3, 1807, held
pre-empt:.on rights to 640 acres, and most the tracts sold were river

terrace or bottom lands during the ﬁrst sales held August and September

1809 (Trans. pp. 1631-1632). Much speculatior occurred, with combizes formed
to hold down prices (P. & I. Exs. 127, pp. 20, 24; 8, p. 53). From 1812

to 1815 average bids per acre were $2.15, §2. 02 $2,00 and $2. 02,

_ respectz.vely. By 1828, 551,357 acres representmg bzds of $4,094,203,

had been relinquished.

When the 1814 -tréaty was ratified “squatters p;oured into * ¥ the
cenfral portion of the Alabana River Valley." (2. & I. Ex. 127, p. 35)
In Marck, 1815, Congress authcr:.zed sales m_h:.n the cess:.o:x, and 31
tcwnsh:.ps near Montgomery were offered Aug-..s.. 14- 1817. In 1819 sales
occurred near Bessemer and Montgomery, some 50 miles north of the subject
tract. S_pecuiation ran high; prices ranged from $4.0l_l- during 1817 t'o “
$3.35 dtﬁ:ing 1820 on an average. ' This .section contained some of the
best laﬁd in Alabama, had Indian tra.ils,. ﬁas oa the Federal Road .a:zd
Alabama River. (Def. Ex. 95, p. 200; P. & I. Exs. 36, p. 385; 8, p. 52;
Trans., p. 1578) | ‘ »

The Sparta Land District was established during 1822, and sales in
it began during 1827.. They were slow; prices were almost uniformly $1.25°

per acre; 15 or more townships within the Alabama tract had no sales
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before 1830; 7 townships had none before 1850, By 1828 reversioms totaled
1,586,357 acres. (Def. Ex. 95; Trams. pp,884-891) MR

In considering these sales .allowance must be made for size, for
depreciated currency of the pe:iod ‘for discounts in-cost of -Yaz *go serg.g
used after 1815 foz' the various Telief acts and for reversions’ for non-
payment, for ;he deptessed southern economy of 1814 as ccmpareg:.ta the
land boom between then and 1818 (P. & I. Exs, 8 41; 42 Def Ex. 95
P. 177, et seq.) °This very real and very marked inflationary p,ggg,od; is
deseribed indirectly in P..aint:.ff g and Intervenor's Exhihis ‘No. 17,
P. 79, as follows:

* % % Senator Walker of Alabamaspeaking of the sales said that

they ''seemed to have been made under a sort of delerium =- the

most prudent, calculating men in the -country were swept. away by

the delusion of the moment. It was the most discrete-men some-

times who gave the highest prices; he had known, for example,

as high as seventy-eight dollars per acre given fcr lamd by

those who bought it--he was satisfied himself that if the

lands.were now set up, they would not produce as much as had

already been paid on the first installment,” :
that is,1/4 the amount bid. Values fixed by the expert witnesses pre~
-sented by Plaintiff and Intervenor are-each based upon the false premise
-of a superior economy in southern Alabama and Georgia during 1814 over
that of 1815-1820.,

Much has also been said about the contemporary attitude toward
these tracts., The record reflects several unfavorable comments. Colonel
William Barnett, one of the Commissioners appointed tc survey the Creek
line during 1814, commented concerning that land east of Flint River:

I do not recollect any land whatever fit: for cultivation. It

is low, flat, excessively poor and badly watered, abounding

in Cypress ponds, Bay-galls, and saw palmetto flats; -- fit

only for the present occupants, Gofers, Salamanders and Bull-
snakes., (Def. Ex. 84, p. 16)
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Heory Freeman, Deputy Chief Land Commissiomer, wrote La~d Commissiozmer
Meigs duriag 1816

I do not expect that there will be one whrole Township section-

ed within 30. miles of the sparish boundy Lire betweea the

Choctaw Cession (along the Alabama River) & the Chattchoochee

river; a space occupying 140. or 50. Townships, = parts of a

few Towzships on watercourses expected, the whole of trkat space

is level, poor, pinme barrems, totally u=fit for Cultivatioa.

(Def. Ex. 84B, p. 694)
Meigs expressed his opinioa that while Alabama tazd within 2 few miles
of wag.e:co:r:ses would sell those at a distance "will pot sell far mary
years.," (P, & I, Ex. 2(35)). Spe.ak:L.g of t..e entire cessiom, William
Daxby in his "Emigrant's Guide" published during 1818, gquoted oze W,

Roberts as follows:

Jt.dging of the interior of the cbtmtry from whkat has been seen
on its bouxzdaries and the roads passing tl::o:xg:z iz, except what
lies between Fliat river and the Chattaboochees, all the res:

could not be sold for wkat it would cost the state to survey
it * % %

From Chatzhoochee on the lize to Flizt rivez, there is about
- a thixd of ‘the distance good lamd, * * % .

(See also Def. Ex. 84A(L); 84A(2); 84B(2); 84B(3); 88; 89; 90; 143; Pet.
Orig., Ex. 107(1), 107(2); P. & IExs 55, 86; 23(1); 23(2)} . We thizk
these comments reflect the attitude a prospective puzrchaser or settler
would have had #n 1814 when Llocking at the subject tracts as an invest-
ment or as .a future home. Colonel Hawkins, the Creek Agent for many
years, classified as rich swampland a st=ip along the lower Fli=nt Rive.:
20 miles long, and other small tracts as good land; Cereral Arvdrew
Jackson, when speaking of the’ cession he kad required of the Creek
Nation, referred to the land as "first rate within the =matioa," ug-

gestirg it should be made ava:.lable to his soldiers.for $2.00 per acre
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for 320 acres each., (Pet. Orig. Ex. 107, p. 20; P, & I, Exs, 31, p. 3;
32, p. 793; 60(a)), but General Jackson's interest in having the treaty
meet the approval of his Govermment could have induced his glowing re-
ports, and we !;elieve the former comments by men interested in preparing
the land.for sale and settlement would more accurately reflect the at-
titude with which the public would have regarded it in 1814.

We recognize "scalpers" preyed upon squatters and that auctions were
suspended when combines were present to hold down prices of the Alabama
lands (P. & I. Ex4.8, pp. 55, 65; 3 p. 600; 36; 32; Trams. p. 924); that
a gpeculative guerole hangs over the Alabama .sdiéés of 1815 and later,
that both Alabama and Georgia land iselling' for the minimm price of fee
often resold in a few days for much more, and that statutcry prices have
no-reLation to fair merket value, (Shoshone Irdians v. U. S., 85 Ct.
Clms, 331, 369,374=379),and we have taken this into consideration to-
gether with evidence submitted by Plaintiff and Intervenor touching
sales of fractional lots. These fr#ctional lots were usually. riverlands
‘or wet lands, small tracts along watercourses, and would have had no
realistic relationship to the two large tracts with which we are here
concerned and which are to be valued as a untt. There is slso scme evi-
- dence touching several large tract transfers, many of which were not
arms-length free-and-willing-buyer-and-seller transacticns, but inmvolved
settlements of indebtednesses, and some only offers tc sell not dignified
by an accéptance. These items and all other evidence befcre us Rave been
given consgideration. |

We conclude the small tract transfers and grants indicate a fair

demand for land in central and northern Georgia around 1814, but that
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such demand did not extend south to Wayne Cournty or to the Georgia

tract, nor do we think the record reflects a demand as of 1814 for tl.‘xe
Alabama tract. While a prospective purchaser of these tracts in 1814
would not have known that 257 of the original grants within the Georgia
tract would not. be claixaed but would have to be offered again (P. & I. Ex.
45(a), p. 296), he would have been able to asc_:értain that over 765, 000
acres in Baldwin, W:.lkmson and Wayne Count:.es were yet unclaimed and

that Georgza recogm.zed assz.gnments of lottery nghts. He would have
considered that land as competitive with the subject tracts umder any
resale program, and in lboking at the record of gi:ants in g:!:zese cov.ﬁzties
he would have realized the heavier soils of the north -and the river bot~
toms or terraces were the lands "consideired ﬁzé‘st desirable. He would have
realized the 16 900, 000 acre tract in Alabama and Mn.ssx.ss:.ppz was also
competitive tand under the federal domam program, and sub Ject to settlement
earlier than the subJect tracts by reason of its locat:.on be"wee: them ard
the existing settlements in Alabama. H.e weuld have known the shape of these
ﬁracts agd their drainage mada'tfavel from east to west difficult; tkat
Indian country adjoiaed them for.. some 255 tﬁilés on ﬁue ﬁort‘n and south
and wéuid have beer a handicap to their reaale; that the acquisitian -of
Florié.a was of uncertain date and have . realized the subJect tracts were
within reach of hostila Indians' residing &&e; that Georgia sought the
imediate extinguishment of all Indian title to lands within its lmits,
(Def. Ex. 37 (2)) and while the date of its accomplxshment was uncertain,
when once done it would mean _thousands of acres of additional land with-

~ in that state would be placed in competition with these tracts under the
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prevailing lottery system of Georgia for only a few cents per acre, on
an ¢xtended payment plan.

Such a purchaser would have considered the economic conditions
prevailing in the southern states in 1814; he would have knoum the prices
paid for naval stores and lumber and the demand for them, the sverage
stumpage oa these tracts, the slow one-ztea-time method of traasporting

logs, the canals required to move them to drivezble stroams, and that

most of the rivers serving these tracts flowad threooe it Flurida, and 2l]
merchandise transported oa them went through foreimn pori that miles
of similar timberland stretched away to the north, caci and west of these

tracts and bore no evidence of exhzustion; that thousands cf acres within
these tracts were swamp or other wet lands not adaptable to agriculture
and not lendiné itself to timber harvest under the mcthods of the period.
We think a prospective purchaser would have considered the subject
tracts adaptable to small scale subsistence farming and cattle grazing;
that he would have looked at the Indian trails as suggesting future rcads
and considgred their cost, have.cpnsidergd the present and potential
hunting and fishing values, the number of smell subsistence farm-size
sales necessary to absorb these tracts, the time required for their dic-
position, the sources from whence he might expect to draw purchasers, the

expense of survey, of fiznagerial and promotionazl programs during the

resale period, the acreages lost to internal improvement and development,

the expense of financing the purchase, and the annual taxes accruing until

resals could be maue, the eclement of risk attendant vpon z long term

venture and the necessity of a fair return upon his invesiment,

12¢
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We are of the opinion upon consideration of the entire record, which
is'volumnious and accounts somewhat for the length of this opinion, the
small tract sales and grant records in Alabama and Georgia, the com-
parative size and location of these tracts and the subject tracts with
respect to transportation, settlements and an organized govermment, the
soils and drainage, and degrec of developméﬁt and settlement, that a
prospective purchaser on August 9, 1814, would have determined he could
not afford to pay morc than $4,003,000.00 for the subject tracts. That
sum we find represents their fair market value on August 9, 1814,

The parties hereto having stipulated to the allowance of $90,000.00
to the defendant upon any award entered herein against it, which sum is
to include and represent any and all offsets and ccunterclaims of what-
soever nature the defendant has asserted or could have asserted against
The Creek Nation and The Creek Nation East of the Mississippi for the
‘period from August 7, 1814, to and.through Juns 30, 1956, which stipu-
lation is not objected to by the Bureau qf.Indian Affairs, Department of
the Interior, and has been approved by the Creek Indian Council of The
Creek Nation and the Creek Nation East of the Mississippi, and by this
Commission, the plaintiff and intervenor are entitled to an award against
the defendant in ;he net sum of $3,913,000.00 for the benefit of the

members and descendants of members of The Creek Nation as the same was

constituted on August 9, 18l4. It will be so ordered.

Arthur V. Watkins
Chief Commissioner

Commissioner Scott did not Wm. M. Holt .
participate in the decision Associate Commissioner
in this case.






