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(Kc-ha- l ~ m )  . BAND OF TFLLBi03KS, 
CLATSOP TRIBE, KATHTAET BAN9 OF ) 
CffIN03KS, hWC - QZTE - CLAH- WE-PPJCK 1 
TRIBE, t h e  COXFEDERATED TRIBES OF 
SILETZ INDIPJJS, COXFEDERATED TRIBES 1 
OF THE GEMD ROXDE CO>1?GJt?ITYy OREGON, ) 
and po r t ions  a d  descendants of a l l  such ) 
t r i b e s  and bands, 1 

1 
P l a i n t i f f s ,  

1 
v. ) Docket No. 240 

TEE EXITED STATES, 1 
1 

Deferidant. 

Decided: August 27, 1962 

Joseph W. Creagh and 
E. L. Crawford, 
Attorneys f o r  P l a i n t i f f s  

Walter A. Rocho~.~, with whom 
was M r .  A s s i s t a n t  Attorney 
Gemra l ,  Ramsay Clark,  
Attorneys f o r  Defendant 

S c o t t ,  Associate C m i s s i o n e r ,  de l ive red  t h e  opinion of t h e  

Coininission. 

By p r i o r  determinetion (3 Ind.. C l .  Corn. 526) t h i s  Comiss ion  h a s  

found t h a t  t h e  Confederated Tribes of ~ i l e t z  Indians and t h c  Codede re t ed  

T r i b e  of the  Grand Ronde C o m u n i ~ y ,  Oregon, icc lude  descendanfs of t h e  

Kehalern Band and T i l lmogk  Sand of Tillamoak Indians ,  and t k p  a r e  en- 

t i t l e d  t o  n a i n t a i n  t h i s  ac t ion ;  t h a t  the. Nehalm a d  Ti l lmock b a d s  of 
_r' 
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Tillanlook Indians have held Indian t i t l e  t o  a cer ta in  t r a c t  of lad i n  

t h a t  i s  now the Sta te  of kegon, and t ha t  said t i t l e  wes e x t i n g u i s h i  

by the t r ea t i e s  of August 6 and 7, 1851, and the Acts of June 7,  1897 

(30 Stat .  78) and August 24, 1912 (37 Stat .  535); t h a t  ever s ince  the  

t r ea t i e s  were u e ~ o t i a t e d  and executied, notwithstznding the f a c t  they 

wzre never r a t i f i ed  by Congress, the lands thereby ceded have been 

treated by o f f i c i a l s  of the  U. S, goverment as public lands and open 

t o  settlement under the  laws of the United States. A hezring has been 

Accordingly, the only questions t o  be determined by t h i s  Coxnission a t  

& i s  time are  thc f a i r  market value of the lands i n  August, 1851, and 

whether the consideration paid si.as unconscioaable. 

The p l a in t i f f s  and the  defenda t  have presented t h e i r  evidence which 

fhey contend to  bc relevant, competent and material  t o  the  establishment 

of the f a i r  market value of the  subject t r a c t  as  of August, 1851, i n  

t he  forxu of o f f i c i a l  and unoff ic ia l  documents, maps, testimony of t h e i r  

appraisers arrd espert  witnesses and t he  testimony of witnesses xcho had 

personal knowledge of the  s e a  and i t s  &elopmknt. The documeatary 

evidence consists  of many government pu3lications and re2orts ,  including 

Forest  Service Reports, U. S. Department of Agriculture Reports, ex t rac t s  

frm f i e l d  notes of o f f i c i a l  surveys, E i s to r ica l  Sketch of Tillamoo& 

Couaty made i n  1940 wde r  the W A ,  Abstracts of Taxes fo r  1954-55 

through 1957-58, Congressional reports,,  and several theses corrcerning 

. the area. A num3er of maps were prepared by appraisers a-cl e x p a t s  

from basic gweilxxent naps and were receivzd i n  evidence. 
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. The appraisers  f o r  both .the p l a i n t i f f s  and defendant zadc extensive 

s tudies  2nd inves t igat ions  from which they prep?-xed repor ts  t1hic3 were 

submitted t o  t h i s  C m i s s i o n  and received i n  evidence. A l l .  cf these 

appraisers  contributed valuable information and s t a t i s t i c s  rjftich have 

been enlightening and helpfrrl ' t o  the  Comission i n  i t s  attempt t o  .reach 

a dccis ion i n  t k i s  matter.  

The qua l i f i ca t ions  of appraisers  fo r  the  p l z i n t i f f s  have been 

challenged by t h e  counsel for  the  defense, together with the  r c l e v ~ n c y  ,. 

cmpetency and n a t e r i a l i t y  of t h e i r  t e s t i i a o ~ y  and repor ts .  Counscl f o r  

the  defendvrt has  contended both persons making the appra isa l  of the  

timber a r e  not  qua l i f i ed  t o  t e s t i f y  on values as of 1851, the  corrpu- 

t a t i o n  was based on hindsight ,  s ince  there  were no cozparable s a l t s ,  t h a t  

the va lua t ion  of a . p o r t i o n  of t h e  t r a c t ,  i.e., timberland, i s  not 

acceptable a d  f i n a l l y ,  t h a t  a j o i n t  appraisal  i s  not acceptable. 

Counsel f o r  t h e  p l a i n t i f f s  made no object ion t o  t h e  introduction 

of t h e  r e p o r t  of defendant 's expert  appraiser .  

The record es tab l i shes  t h a t  f o r  the most pa r t  t h e  persons who 

s e t t l e d  i n  t h e  a r e a  inmediately a f t e r  the date of cession were farmers, 

and t h a t  they were searching fo r  f r e e  land on which they could e s t a b l i s h  

a home f o r  their families.  Further,  they w e r e  persom with l imited 

cap i t a l .  Uzlder the  provisioas of t h e  Donation L2nd A c t  of Septezber 27, 

1850, s e t t l e r s  . who - had asser ted  t h e i r  cla-hs pr io r  t o  Septenbcr 1, 1850, 

were e n t i t l e d  t o  claim 640 acres,  i f  married, and 320 acres,  i f  s ingle .  

S e t t l e r s  a s s e r t i n g  claims between December 1, 1851, and December 1, 1853, 

were e z t i t l e d  t o  o d y  h a l f  tha: amount. Originally t h s  12w required 



actual settlement and cultivation of the land by the se t t l e r ,  so it 

would follow that the early se t t le rs  took the land as farmers and not, 

as lmbemen. The policy of the government a t  that time was t o  forbid 

sales of large t racts  of Z&ds and to do everything possible t o  induce 

settlement, cultivation and establishment of hmes on public lands. 

Timberl&ds, as such, could not be purchased from the government under 

then existing laws a d  sa~xnill operators could secure Imber o d y  by 

trespassiag oa goverri-cent la2d or  by purchase f r m  private ox=-ers . . 
Tine California Gold Rush froa 1849 through 1850 created a narket 

. . 

for l u b e r  and portiors of Oregon benefited therefroa. Hovevcr, the 

chronological history of the subject t r ac t  makes clczr that  such could 

not have applied t o  it since the f i r s t  settlerrent, i f  it can be so  called, 

came i n  1851. 

The part ies  are in  agreement, a t  least  t o  a limited extent, with 

respect t o  the location, acreage and valuation date of the subject t r ac t ,  

tile climate, topography, sales, dependecce upoa water transpoxtation, 

organization of the Oregon Territory, the location of Dauglas F i r  
<*'. 

Region, minerals found within subject t r ac t ,  and offsets, These are  

. The par t ies  disagree at least  ia p a t  as t o  exploratiolz 2nd ea-rly 

se t t le rn~nt  of Oregon, the r a t e  of settlement i n  slrbject trect, the 

accessibi l i ty  of subject t ract ,  the basic ecommy, acquisition or' pv.3lic 

h ~ d s  and the laws u d e r  wLi& su& atquisit ioa was possible, iinportance 
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timber i n  the Douglas F i r  u e a ,  pa r t i cu la r ly  i n  subject: t r a c t ,  i n  1851, 

l a t e  developraent of fhe l m b e r  industry i n  subject t r a c t ,  water trznspor- 

t a t i on  i n  bays and r ivers ,  agriculture,  timber resources, population, 

c m e r c e  and t rade,  f i sher ies ,  da i ry  -industry, ava i lab i l i ty  of competitive 

k x d s  and highest  and best  use of lands i n  subject t r a c t .  

These w e  covered i n  our Findings numbered 14, 17, 18, 19, 20, 22, 

23, 24, 25, 26, 28, 29, 30, 31 and32.  

The p l a i n t i f f s  A d  defendant, under a s t ipula t ion f i l e d  with t h i s  

Cozmission on April 30, 1956, have agreed t ha t  the  Nehalem t r a c t  consis ts  

of 97,250 acres and the  Tillainoofc t r a c t  126,500 acres, or a t o t a l  of 

223,750 acres, and t ha t  the  date of va lua t i o~ l  should be August, 1851. 

Since, according t o  the Treaties of August 6 and 7 ,  1851, it did  not 

reserve unto t h e  t r i b e s  any port ion of the  lands which they or ig ina l ly  

claimed, it is not necessary t o  go fu r ther  i n to  the extent  of the area 

conveyed. Further, t h i s  Commission i n  Finding 8(b) of Findings of Fact 

dated June 10, 1955, has dea l t  conclusively with t h i s  element of the  
-. . 

claim. 
. - 

. Both the p l a i n t i f f s  and defendant agree t ha t  the  climate is  mild, 

w i t h  exceedingly heavy r a i d a l l  whi& is  conducive t o  heavy growth 

of both grass  and timber. W e  have s o  found i n  0urFinding: NO. 15. 

The defendant hes requested that we f ind  t ha t  the  topography of t he  

subject  tract i s  Aaracter ized as rugg& mountains. and a few a l l u v i a l  

p la ins ;  t h a t  although the  mountains are r e l a t i ve ly  low, t he  t e r r a i n  i s  

rugged, broken by sgcep. ravines and deme fo re s t  g rmth  through wlii-ch 
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it was d i f f i c u l t  t o  bu i ld  even a wagoa road; b d  t h a t  t h e  12nd rises 

sharply from t52 ocem beaches t o  :he h i l l s  of t h e  Coast Range. Evidence 

submitted by both p l a i n t i f f s  and def'errdant e s t zb l i shes  t h i s  t o  be t rue .  

We ha~e..-relied g rez t ly  upon t h e  contour map of t he  subjec t  t r a c t  prepared 

by the  U. S .  Geological Survey 2nd :upon o f f i c i a l  r epo r t s  f d r  CLatsop and 

Tillarnook c o r ~ n t i e s  prepared by t h e  United S t a t e s  Depa-mnnt of Agricul ture  

Fo res t  Serv ice  i n  t he  prepara t ion  of our f ind ings  a s  t o  t h  topogrqhy  

t h e  da t e  of cessioz,  1851, our coiiclusion is  t5a.t cxccpt  f o r  t h e  
- -- - .- 

c l ea r ing  Of t r e e s  i n  t h e  so-cal led p r a i r i e s  and t h e  usc of t h e  a l l u v i a l  

p l a ins ,  t h e  physic21 topography of t h e  land has  not  tecn p3ys ice l ly  

clxnged s ince  that date.  

The defendant has  asked *.at we f ind  t h a t  t h e r e  was a heavy under- 

growth t h r o u g h u t  t h e  Coast Range =d throughout the sub jec t  t r a c t ;  t h a t  

(I  t o  c l e a r  t h e  l a d  was an  expemive process,  cos t ing  probably $300 p e r  

a c r e  i n  t h e  heav i ly  timbered p a r t s ,  which included by far the most of 

t h e  t r i b a l  l m d s  he re  involved." P l a i n t i f f s  ob jec t  t o  &at po r t ion  of 

. the f inding  concerning cos t .  3%e record does no t  d i sc lose  any evidence 

which would establish t h e  c o s t  of c l e a r i c g  t h e  land, and it would zppear 

t o  b e  s p e c u l a t i o z  on_ z '?yo~efs  p a r t .  The record does d i s c l o s e  t?zt f i e  

o r i g i n a l  settlers &ose p r e i r i e  l a d s  &:ic5 were pa.rtly c l e v  bzcause of 

their na ture ,  that t h y  c leared  more laad as t h e  necess i ty  a rose ,  th2t 

they  used the timbe-i. t o  c ~ x t r u z t  hor..ses, farm bui ldings s,zd fe%ces, 

&en those nazds were s a t i s f i e d ,  they so ld  suc5 t h k r  as they could, 

G.II~ i n  some cases ,  b m e d  t 5 e  s ~ r p l u s .  I n  addi t ion,  labor  W ~ S  c h a p  



and because of the mild climate, land could be cleared throught the 

year. Accordingly, we cannot s e t  an arb i t ra ry  f igure  as t o  the cost  

of clearing the lands, 

The testimony of Marguerite Stasek T i t t l e  contained i n  Depositions 

(page 771 indicates the use of such practices.  

Q. h, &at methods did these ear ly  settlers use t o  c lear  
their Land where they had timber? 

A. They f e l l ed  the t rees  and took what they had t o  have fo r  
lumber, f loated it down the r i v e r s  t o  the house i n  H o b s m i l l e ,  
got  enough lumber sawed t o  build:-their buildings, and put the 
rest in  luge stacks and burned 

P l a i n t i f f s  have requested tha t  

the  e i v a l  of the f i r s t  s e t t l e r  i n  

" .  the "settlement foLlared rapidly." 
Z 

- -,< 

contrary finding be made. Evidence 

it. 

t h i s  Commission find &at a f t e r  

the Tillamook area in April, 1851, 

Defendant objects and asks t h a t  a 

submitted by both p l a i n t i f f s  and 

defendant would not  indicate a rapid and heavy settlement i n  the  lands 

in subject  t rac t .  In The Early History of Tillamook (PI. Ex, 21) a 

t o t a l  of 88 inhabitants is  reported i n  the f i r s t  census (1854) with 33 

of them l ega l  voters. In the Histor ical  Sketch of Tillamook County, 

prepared i n  September, 1940, under t ie  Work Projects  Administration 

(PI, Ex. 24, p. 3) the  following comments w e r e  made as  t o  the growth 

and development of t ha t  p o r t i m  of the  area: 

Tillamook County, the 12th county i n  Oregon t o  be organized, 
was  establisked on December 13, 1853, when the t e r r i t o r i a l  leg- 
i s l a t u r e  approved aa ac t  t o  create  the  new county out of an 
area previously included i n  Clatsop, Yamhill and Polk counties. 
Permanent settlement i n  the Tillamook country had by then but 
barely begun, In fac t ,  Joseph Champion, when he set about i n  
1851 t o  es tabl ish trade re la t ions  w i t h  the  Indians a t  Tillamook 

.Bay, had found no bet ter  dwelling place i n  which t o  spend h i s  
f i r s t  two months than a cer ta in  hollow spruce tree. 
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The example of Josep3 Cnampiozi is  i n  i ts way prophetic, 
suggesting w5at bas been a major character is t ic  of the countyt 8 

subseqrrent development. For s b c e  Champioi's time the  ecmosy 
of f i e  county has remailed abmc a l l  a "natural" one, with 
settlemerrt con t in~3 iq  t o  be largely rural .  It has been an 
economy res t icg  direct ly  up02 basic resources and derived 
from the  cmt igu i ty  of ocean, fo res t ,  farm land and pasture; 
the f i sher ies  of t3e bays and islets, the farm procude and 
dairy herds of the valley lowlands a d  the great stands of 
spruce m d  f i r  on tf?e slopes of the Coast Range. Consequently 
it i s  not  surprising that ,  x&ile i n  1930 the  t o t a l  inhabitants 
of Tillamook Couty  rzrrmbered but 11,824, approximately four- 
f i f a s  of this p o p l a t i o n  were classed as rural farm and rural 
non- f ann, 

S w e r a l  adverse factors,  however, have served i n  Tillamook 
CWSPQ t o  h e c k  the  best  u t i l i z a t i o a  of i ts  d i s t i nc t  na tura l  
advmtages. '=l;e f i r s t  of e e s e  impediments was the  d i f f icu l ty ,  
extending well h t o  *e present centuzy, of transporting 
supplies and products t o  a d  from octside market centers, because 
of the lack of an adequate road system. Another circumstance * 

has been the  decrease i n  c e r t a i c  industr ia l  ac t iv i t i es ,  such 
as tke s a l m m ' ~  indust-*,-Wh,ick is now largely centered 
along Ala ska  waters. A e i r d  ard w i e o u t  doubt most ser ious  
hindrance has bee3 t5e l a s s  of muck valuable timber through f o r e s t  
fire, cmpled w i t 3  fie fact *at a ce s ide rab l e  par t  of land 
already logged off has f a l l e z  back in to  tlze harsds of the coupe 
fo r  delinqaeat razes, 

Such c a d i t i -  as e e s e  prmide,  cf course, but a p a r t  
of the picture. Moreover, t5ey w i l l  have bearing henceforth 
on the fz ture  of Tillamook Cwxty, rac,h-er than on i ts pioneer 
past ,  Accordizlgly, a &ief object of t h i s  sket& has been 
to show h m  tltre c ~ ~ m t y ' s  p i m e r  stage (as it may be called) 
i n  various ways lingered ei i 3 t o  the present cezztury and very - 
nearly i z t o  the  presert, s tage cf t ransi t ion,  * * * 

S e t t l - a e 3 t  StlSseques t3 C m c y  Organization As has been 
. mentiopea.earl ier ,  -grdrth in' ptqiulatim was Sl* '.ih Ti3hmook 
County., and the gradual iscrease in the  number of voting 
precincts  d*zing t3e f i r s t  decades -of the county's existence 
is not s o  d aa i n d i c a ~ i o z  of the ifcreasirg population as 
a sign t h a t  farmi% a2d 1 - . e r i q  ac t iv i t i e s  w e r e  scattered,  
A m a j o r  problem f a c h g  *e today i s  the f ac t  that 
sett lement remzirs dispersed, ~d &at p ib l ic  expenditures 
are accordingly high f o r  roads, schools, a d  other services, 
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m e  f i r s t  census, ordered by the county court  and taken 
on October 11, 1854, enumerated 80 people, of &om only 32 
were legal  voters.  * * * 
It would appeu ,  therefore, t ha t  the  settlement of t h e  area was 

fmpeded by tbe lack of 'toad& the d i f f icu l ty  of navigation .of the  h v b o r s  

and r fvers  of the crrea, and most of a l l  by the  Ladc of cap i ta l .  

me California Gold Rush uadoubtedly had some e f f e c t  upon t h e  

e c m q  of the S t a t e  of Oregon. Hcwever, by t he  time the f i r s t  s e t t l e r  

.had come t o  the subject  t r ac t ,  the b o a  was no longer. The return of 

t h e - m e p  t o  Oregon together w i t h  fie requiremellt colltaized in  the  Donation 

Land Act of September 27, 1850, requiring .occupation by clajmants of 

their respective claims combined t o  stabaxize the  population. 

The specie of timber included i n  the t r a c t  and the resources of 

.I the tract are t he  subject  of our Findings Nos. 22 aad 23. The p l a i n t i f f s  
-- 

r e l y  upon the repor t  of William B. Osbome and Bruce E. Hoffman e n t i t l e d  

Report  on Forest b d  arid Tinher Cmditio=s and Values as of 1851 f o r  the  

Lands Ixvalved i3 the Case of Tillamook vs, U.S.A. This purports t o  be 

a projection back from the f i r s t  general compilation of estimated volumes 

and species fo r  t3e uea A d  tke  base. from hi& they worked was the 

1932 U.S. Forest Se=ice Reso-aces survey, togetker with t h e i r  own 

knowledge of the tract. Tbey did not, however, make an ac tua l  c ru i s e  of 

the  entire area, %is report  s ta tes :  

In order t o  estimate the tMer volumes by species on 
these lands i n  1851, a projection backwards from f i r s t  
general compilation of estimated volumes and species f o r  the 
area was necessary, 'Be U. S. Forest Service compiled an 
inventory i n  t l e  ear ly  1930's or' volumes and land c l a s s i f i ca t i ons  
for Tillamook and Clatsop C ~ - ~ t i e s .  A t  the time, t he  standards 
of u t i l i z a t i on  had no: ye t  made =y great  advances t h a t  followed 



a relat ively few years la te r ,  Spring boards and high stumps 
abwe the but t  swell were s t i l l  the general practice and 
there was a very limited demand for pulp material. Thus, 
the estimates tha t  they used as t o  volume, especially s ince 
many of them were based on ear l ie r  cruises, probably were not 
to0 f a r  from what they might have been i n  1851 as t o  S'aw 
timber volumes, This does not mean of course, tha t  the volume 
on any one particular area remained constant. It i s  otn 
feeling tho, tha t  the voltmtes as shown i n  the cruise a re  
reasonably close t o  the volumes that  an 1851 cruiser would .. 

have shown as the sawtimber voluiaes, had he done the 1932 
cruise. * * * 
The f i n a l  resu l t s  of the i r  work are separated i n  board fee t  &ereas 

at the time of cession, fores t  lands were valued and sold by the acre, 

As t o  values of timber the Osborne-Hoffman report contains the 

A s  t o  values, it i s  the writers feeling, tha t  fo r  immediate 
cutting; the timber i n  1851had if any thing a negative value. 
There was so much of it and most of the land desired fo r  settle- 
ment or farming had t o  be cleared. As these t r a c t s  were cut  
the resul t ing logs were sold or converted to building materids 
i f  possible, In some cases however, - burning was used t o  clear  
the lands, B3L.of which indicates t o  the writers a negative 
stumpage value for  immediate cutting. Where some of the 
cost of clearing the land could be recovered from the sale 
of logs or lurnber it was done. On the other hand, there 
s t i l l  was a very real value fo r  the timber a t  that  time, 
it was  the speculative value for future cutting. * * * 

several U, S. Forest Semice publications, several theses cwering the 

history of the Innnber Industry in the Pacific N o r t h w e s t  and the-0. S* 

Ikpartment of Commerce and Labor publication The Lumber Industrp, published 

in 1911. . .  

The Appraisal of Leroy D, Draper of the subject t r a c t  w i t h  respect 

t o  the timber resources of the re@- was based upon the 1933 survey 
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which divides the Sta te  of Orego2 i n t o  v v i o u s  portions, t he  n o r t l  

@regon .coast b e i 9 ~  ole. %is  t ab l e  shows the  prevalence of Douglas Fir 

except i n  tSe area i n  w S i d 5  subject  t r a c t  i s  located. 

The defendant coatends t ha t  the  t h b e r  of subject t r a c t  had a 

negative velue i n  t 3e  days of ear ly  settlement, and t h i s  should be given 

careful  coasideration i n  coinputI'~:g the  value. 

The Draper re?ort coztains the  follor.ring division and classif icaCion 

. of fo res t  Lands: 

. Nehalen L2zds Tillaxook Lands 

Douglas F i r  20,591 Acres 19,397 Acres 
Other Types 66,332 Acres 67,587 Acres 

86,923 Acres 86,984 Acres 

Total timber lands -- 173,907 Acres 

The Draper repcr t  corrtains the  f o l l o w i ~ z  recapi tula t ion 'of values  

of the lands contained within subject  t r a c t s  : 

Nehalem Lands: 

Timber lad : 

Douglas Fir 
Other types 

Fann or Tam Type 

Waste LaccIs 

Tillamosk Lands: 

Timberlaad: 

Dmglas F i r  
Other types 

Farm or Tom Type 

Waste L a 6 s  

20,591 Ac. @ 3% $7,207 -00 
66,332 Ac. @ 1 5 ~ '  9,950-00 
6,685 Ac, @ 40c 2,674.00 

3,642 Ac. @ 5 C  182.00 $20,013.00 

19,397 Ac. @ 3% 6,879 .OO 
67,587 Ac. @ 1% 10,138.00 
34,245 Ac. @ 40C 13,698-00 

5,271 Ac. @ 5C 264.00 30,889.00 
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The p l a in t i f f s '  appraisers submrtted an estin2ate.05 55,000 board 

feet per acre of Dorrglas F i r ,  40,000 board feet  per acre of Hedock 

and 40,000 bozrd f ee t  per acre of Spruce on both the T i l l a o o k .  lands 

and n'ehalern lands as of 1951. 

The defendant's ccntention i s  tha t  i n  1851, the l a d  was sold by 

the acre, a d  since lumbering did m t  merge as a r ee l  econmic factor  

u n t i l  a f te r  1880, the proper method of evaluation i s  by a c x  and not 

by board feet .  Hcwzver, t 5 e  defendzntls expert, lir. Drzpzr, dces, O i l  

page 317 of h i s  report, s t a t e  "'ilhber i n  the Tri.ba1 Area .merages 

50,000 f ee t  t o  the aci-e." 

It would appear, therefore, tha t  p l a in t i f f s  and d e f c n d ~ t  agree as 

t o  the board fee t  per acre but disagree as t o  the specie of tkher ,  the 

access ib i l i ty  and ut i l izat ion.  

We have considered not only the u t i l i za t ion  which was made of the 

available timber a t  the time of cession, but also the f ac t  thz t  the  only 

o f f i c i a l  information f r a  which an appraiser could make an estimate of 

the  board f e e t  considered usable at t ha t  time would require tha t  he 

-consider the  events which occurred between the date of cession and the  

dates  of such of f i c i a l  figures. li the case of the subject t r a c t ,  the  

f ac to r s  t o  be coasidered would be the ear ly  clearing of the t i i ~ b c r  in  

the so-called pra i r ies  and nezr the streass t o  make roam for agricul tural  

growth, the  nunberous b m s ,  =pecially the  well-knom ' ~ i ~ l p i l o c k  B ~ z s ,  

storms, losses of ' t rees by blig3t and disease, etc. Ia tbis czse, t h r e  

i s  a cmple t e  lack of l a d  surveys and da+,a f roa t M e r  c-rr..-iscs, which 

makes the  t&k of evaluatioa more d i f f i cu l t .  
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In the Aleea 3ar.d of TilLmouks. e t  al., v, U. S., 1I.S C, CIS. 463, 

the Court ,  at  page 509 of izs o?inion,, stated: 

Between 1855 afd  t5e dazes of the forest surveys mentiozed 
above, the staad acd ckzracter of t5e timber on these lands 
were necessarily somewhat affected by scch events as forest 
fires, loggizs operatiozs, grow21 05 trees, loss of trees 
through disease, s=orms, the clearing of land for agri- 
culture. We have fomd (find* 26) that based on the in- 
formation ccmtained iz %?ae suzveys in  evidence, and w i t h  
-1 inforsatim of the tiaber history of these areas from 
1855 to Zhose dztes, it would be possible for a swn trained 
and experiezrced in forestry t o  reco;zstruct w i t h  a fair  
degree of aczuzacy t h  quar:ti';y acd classifications of tim- 
ber oa these lards ia 1855, 3 s  wide~ce  both documeztary 
a d  oral sxin.ni:%d is s u f ' i c l ~ ~ =  =o supporz tize co~clusions 
that somewhat mare saw tiaber was on t5ese l a d s  in  1855 
than whm the forest s -~zeys  were made; &at t3e agricultural 
laads (shorn to be 6% of f e  total arca) were smewhat less 
in  1855, and that i r r  general t3e acreage classifications by 
types were not substarrtiaLly different a t  the two periods , 

After a cmsideratior? of t3e &me, we are unable to  agree 
with defeztdast's co==eatio-, C a t  5 e  growkg timber on 
plaistZfsf lazds had a =eg+=,ive valce in  1855. Tae lumber 
i n b t r y  ic tZe UrLted Statas iz 1855 was a important iz- 
dustry and i t s  f.r=-=e possibilities were generally appreciated 
by bushessmen. '2e Gavsr=rae=z i tself  at *at time mus t  
have been %;ur%l tkat our f ~ r e s t  reserves were behg dissi- 
pated beczse *om time t o  t h e  it took vzious measures to 
m u d  agaiast waste, It dic? GCIZ permi: the sale of Oregon 
thberlar;ds to b-at'set';lars and eer? i r z  s m a l l  q.-Zities; 
afte;: Z k  lozatLos; of Z S e r  tr2czs iz Midigan, Mime- 
sota, and Wiscorsi.rr refe-red to &me, it amended the Agri- 
cultural Collage Act t-:, 1;ntit t5e size of tke trzcts that 
might be seleczed in  t b  5254'2, ard it was aat uzitil 1878 
that tke S t n e  a-i 'ltiml;ez Act was passed permitti- the p m -  
chase of tizherlsds 2s sx3, acd t5ez a l y  iz qua t i t i e s  of 
160 acres; 5 m  %-ha t o  ='me ~ I O ,  Gcvement witkdrew f r o m  
the public Lads a-zall&ls fa= d i s p s i t i ~ n ,  lazge tracts of 
timberlazd for 32t231l2i f.~es:s. We are of *cZe o?izion that 
i f  ffre timberla=ds i? ex? tri'oal area had bee= available a ~ d  
offered for sale zi', or zzocid 1855 i~ tracts of sufficierrt 
size to attract the ixit%resE oE lilmber compacies, much of this 
timberland would 5ave beex ssld f r ~ r  a t  least as mtxh as the 
agricultmxl larid bron&t, a d  possibly more. Eve9 under the 
restrictiocs imposzd, a few sawmills exiszed, lcmber was 
manufactured azd sold for s=rbstas=ial prices, and sectlets 
found tim5zr o z  'Lfirir l a d s  valxa3le for bzilding md fencing 
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purposes. Under the facts and ~ c ~ ~ s t a n c e s  established by 
the record in this case, we belleve we are justified i n  con- 
sidering the potential value of this timber, particularly 
since we are convinced the people generally knew that the 
lumber industry was a prox&sing one and that the timber in  
Oregon was valuable. The timber on the several tracts of 
*ese tribes was conrmercially accessible. 

From the evidence submitted by -both plaintiffs and defendant, %t is 

evident that there existed in 1851 large virgin stands of timber. The 

plaintiffs contend that appraxjmately 33 1/3% of the timber was Douglas 

Fir, while the defendant contends that the species represented'no more 

than 23%, .and the remaining cmis ted  of Cedar, western Hemlock 

fir spruce and hardwoods. We have taken into account all of the evidence 

of record includiag the statistics provided under the Forest Survey made 

under the McSweeney-McNary Forest Research Act of 1928, and we find that 

this area, while located w i t 5 i n  tbe Douglas Fir region, does not have a 

preponderance of that specie, bct rather it represents about 25% of the 
.- - 

entire timber stand, and that it represented about the same percentage 

of the timber standing as of 1851. Since Douglas Fir was the 'only timber 

on tbe subject tract which was comidered worth cutting as of 1851, it 

constituted the mlin portion of &e timber value. 

Further, the value of the timber depended greatly upon its location, 

and it is established by the widerrce presented by both.plaintiffs .and 

defendant *at ba&.from the river asly appreciable distance, the timber- 

land had l i t t l e  vake until after 1900. The evidence is replete w i t h  . 

examples of heavily timbered 160 acre tracts which sold far $500 or 

less even as late as tke late 1890's. 

A s  to tbe value of timber cot  easiiy accessible to  water, the 

record contains evidence srrbmitted by bo'fh plaintiffs and defendant that 
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fn 2851 it had l i t t l e  or no value and therefore we cannot attach to  it 

for the purpose of this claim a character which it did not have. 

Bowever, any person inspecting the land in  1851 would. realize that 

the area had a great potential value as a source of timber, although 

aa has already been stated, there was no recognized use a t  that time 

for maay of the species of timber found therein, 

!the plaintiffs maintain that the highest and best use of the lands 

in  subject tract was agricultae, and timber operations 'with ctksideration 

~ L S O  to be given to  the fis5ery potential. On the other hand the defendant 

alleges that the highest and best use was for timber operations and to  

same exgent for agriculture. 

All the evidence submitted by both plaintiffs and defendant indicates 

that since the f i r s t  settler, fie ecmarny of the country has been largely 

rural, and that it has been based upon resources from the laad, farm, 

pasture and forest, f i e  fisheries, farm produce acd dairy herds, and the 

stands of timber on the coastal range, 
. . 

In order to  prevent the speculatia which had occurred in  other areas, 

and make subsistence tracts of land available for  those who desired to 

acquire land for actual seetlement, public surveys were made slowly and to 

keep pace with rate of settlement. Bus large tracts of land and 

speculation with szck tracts was made almost impossible by law. 

According t o  the Report of the Commissioner of the General Land 

Office in  Sen. Ex. Doc,, 35 Cong. 1 Sess, (1857-58) serial 919, pp. 234-35, 

the following covered the progress of land occupation as of that date: 

The greatest part of most valuable lands in Oregon has 
been taken by actual settlers under the donation laws; and 
many settlers having located their claims on the 16th and 
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36th sections, the superintendents of schools selected other 
lands i n  l ieu  of what was taken, and two townships or lands - 

equivalent thereto, w e r e  taken fo r  university purposes. 
After these grants came the preemptionists, who have been 
selecting the best of what remained. Now.there i s  but l i t t l e  
vacant good land west of the Cascade mountains, 

According t o  the 12th Census Report 1900, in  1850 there were 1,164 

farms i n  Oregon; i n  1860, there were 5,806 with 2,337 consisting of wer 

100 

but 

the 

and 

acres but under 500 acres, and 1,236 consisting of over 20 acres 

under 50, In 1870 the t o t a l  number had increased t o  7,587. 

The record makes it d e a r  tha t  fr& the f i r s t  settlement Ln 1851, 

greatest  economic fac tor  & the growth of t h i s  area has been farmfng, 

the other industries grew as natural ad* thereto, The people 

fanned, cut  timber and fished in .order t o  .eke out a livelihood. What 

they produced was originally for  t h e i r  own use, the surplus, when such 

there was, enabled -them t o  enter  in to  trade w i k  the outside world, and 

out of this grew whatever commercial enterprises as ultimately may have 

become important t o  the  economic growth and . s tabi l i ty  of the area. 

The p la in t i f f s  maintain that the area was a l w s  accessible from 
..- 

the sea and tha t  although wagon roads acress the mountain ranges were 

not com%tructed u n t i l  the  1870fs, the  area still was a t t r ac t ive  t o  

set&ers. !l!iie evidence submitted by both p la in t i f f s  and def&d.nt 

establishes beyond a reasonable doubt tha t  access t o  the area by laad 

from the -east was dangerous and d i f f icu l t ,  that  wen a f t e r  so-called 

roads were constructed, there were several months i n  the year when they 

were v i r tua l ly  impassable. As t o  access by the sea, the evidence sub- 

mitted by both part ies  establishes the d i f f icu l t ies  encountered by 

ships of sufficient s i ze  t o  c w  cargo t o  navigate successfully along 
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the coast, and wen  greater d i f f icu l t ies  i n  going in and out of Nehalem 

and Tillamook Bays. Even a t  the present time, t h i s  par t icular  area i s  

known for  i ts heavy seas and perilous passage. 

A dfffezence of opinion ex is t s  as t o  the prac t ica l  use of the r ivers  

of the area as modes of transportation fo r  humam, cargoes and driva- 

b i l f t p  f o r  timber t o  m i l l s ,  The wid tkce  submitted by both pa r t i e s  

establishes tha t  the streams w i t 5 i n  subject tract rise & the  coast 

range and flow i a t o  the several bays; t h a t  t he i r  flow i s  heavy i n  the  

spring but shallow during t5e greater par t  of t he  year. The la rges t  

r iver ,  the  Nehalem, is  a t i d a l  r iver  sad it has been established t h a t  

it was navigable for small boats fo r  a few miles affording a means of 

transportation fo r  the products of. fie area and t h a t  it was  driveable 
Z 

-- E .+ f o r  logs througtrout the subject area, i.e., not t o  exceed 10 m i l e s ,  

The other r ivers  were  smaller and w e r e  adaptable fo r  a short  distance 

during the spring of t3e year, None of the  streams were established t o  

have been navigable streams of a s h e  t o  accamnodate keavy shipping or 

driving. neir effect  up02 t3e ec&&i= growth of t3e area was  not 

scch a s  wodd create a great  commercial cecter. 

The plainteffs  asser t  &at fie bays of the area, especially Tillamook 

Bay, afforded ''a ectrasce frm fie sea which could be pract ical ly  used 

i n  favorable weatker by vessels of st lff icient size t o  haul supplies, 

farm produczs, f i s h  and lumber a d  t h a t  tke same has f r o m  time t o  time . 
' 

been so  used." P l h t i f f s  ,-&er asser t  tha t  the  f a c i l i t i e s  of T i l la -  

mook Bay were favora5le t o  tke  processLng and shipexit  of lumber. 
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On the other hand, the defendant aska that the Commission .find 

*at Tillamook Bay and Nehalem Bay both had shifting bars and channel8 

with l o w  water depth except a t  high tide; that they were both considered 

treacherous and avoided by sea captains in  the 1850's and even later 

until the Corps of Axmy Engineers made extensive imprwements. The 

Colmnission finds tha t  the evidence fai ls  t o  establish that the harbor8 
, 

were important in  attracting seagoing vessels or commerce requiring 

vessels of such -size. 

The plaintiffs request that ' the-- Commission use as a basis for 

determining. the acreage in the several clissifications, i.e., (1) Tide- 

lands, sand, brush lakes and towns; (2) agricultural, and (3) timberlands 

in  the Tillamook area. The 1932 Forest Resources Survey, shows the 

following: 

Tidelands, sand., brush, lakes 
and towns 

Agricultural 
Timber lands 

3,693 acres 

31,627 acres 
91,023 acres 

.That the 1932 Forest Resources Survey made by the United S t a t e s  

shows as of that date the Nehalem tr ibal  a& was divided * t o  the 

f ollawing land classifications: 

Tidelands, sand, brush, lakes 
and towns 

Agriculture - 
Timber lands . 

2,439 acres 
6,472 acres 

87,461 acres 

The defendant, on the other hand, requests that a m c r e  detailed 

breakdawn be used and that the Commission find the acreage to  be divided 
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Nehdem L a d s  : 

Timber land : 

Douglzs Fir 
Other types 

Fern or  Town 5 p e  

Waste Lands 

20,591 At. @ 35C $7,207 .OO 
66,332 Ac. @ 1 5 ~  9,950.00 
6,685 Ac. @ 4 0 ~  2,674.00 

3,642 Ac. @ 5c 182.00 $20,013.00 

Tillamook Lads : 

Timberland : 

Douglas F i r  19,397 Ac. @ 3% 6,789 .OO 
Other types 67,587 Ac .  @ 15C 10,138.00 

Farm o r  Tom Type 34,245 Ac . @ 4 0 ~  13,698.00 

Waste Lands 5,271 Ac. @ 5~ 264.00 $30,889.00 

$50,902.00 

The Comiss ion has  taken i ~ t o  considerat ion both anzlyses. 

W i a  respect  t o  agr icul ture  a d  agr icu l tu ra l  l a d s  as of 1851, t h e  

p l a i n t i f f s  would have the  Commission f ind  t h a t  the  climate was i d e a l  f o r  

t h e  growth of trees =d agr icc l tu ra l  products, includisg grass; t h a t  t h e  

vegetables,  f r u i t s  and grains now being ra ised  i n  the  subject t r a c t  could 

have been successfully grown i n  1851 03 &ese lands, a d  &at because 

of trs especial nature,  the area developed.iato a dairy center. 

D e f e ~ d ~ t ,  on t h e  o&er hard, requests  t h a t  we f ind  t h a t  because of 

t h e  rugged h i l l s ,  n p o w  val leys  u d  r e l a t i v e l y  few a l luv ia l  p la ins ,  t h e  

farms were mall and c o x e ~ t r a t e d  ik  t h e  val leys  a ~ ~ d  close t o  t h e  r i v e r s  

- - a n d  bays; that i n  1939 re la t ive ly  t i t t l e  of the  t o t a l  l m d  was t i l i a 5 l e  

and even less was t i l l a b l e  i n  1851. 
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- .  
The evidence of both p l a in t i f f s  and defend2nZ indica-Lcls ::;r.-.:: r . - -: 

suit2ble for f m i n g  i n  both the Tillaxnook and Nehalem zreas r:xe l i ; r . i i r ? Z  

i n  size,  that  the Land contained large t rees  tinich had t o  be ren~oved 

bzfore the land could be t i l l e d ,  tha t  the  r a i n f a l l  i s  and was extremely 

heavy, tha'i a heavy alinost constant wind from the o c c a  scacle b p r a c t i c 2 l ,  

i f  not impossible, the growth of many crops, t ha t  the  growing' sczscn 

docs not permit f u l l  maturing of grains so it i s  2nd m s  ra i szd  cnly fo r  

feed purposes, that  during t 3 e  e v l y  se t t l enes t  of thc crea subsistence 

crops were ra ised with the  surplus of dairy products belng used f o ~  
. . 

cheese a d  butter .  A t  t he  present time only 20,261 acres out of 720,000 

acres in. Tillamook Cou~ty  a re  t i l l a b l e ,  and only 170 acres  of tribal.  land 

i n  Ikhalem County are c l a s s i f  icd as agr icul tura l .  

Since as of 1851, the re  was no agr icul ture  i n  the  area ,  only by 

l a t e r  crop s t a t i s t i c s  could t he  agr icu l tu ra l  potent ia l  of the area  bc 

determined. A l l  evidence es tabl ishes  t ha t  the  lands f i r s t  po ten t ia l  

was f o r  grass and grazing, and secondly fo r  subsistence crops, and t h a t  

few crops could be produced on a commercizl bas is .  

With respect  t o  f ishing and f i sher ies  't7hich p l a i n t i f f s  contend con- 

s t i t u t e d  a major item in t he  econodc l i f e  of tlie t r i b a l  area,  p l a i n t i f f s  

would hzve us f i nd  that  t h e  bays i n  the  area and the r i v e r s  contained 

' I z g e  quant i t ies  of she l l  f i s3 ,  the  streams had sizeable r m s . o f  selmon 

and other edible f i sh ;  that t h i s  consti tuted commercial f i sh ing  possi- 

b i l i t i e s  which should be considered i n  arr iv ing a t  a value f o r  the  l a d  

i n  1851. The defendznt contends tha t  the  record does not  j u s t i f y  inclus ion 
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i n  the market va lue  any por t ion  of t h a t  value a t t r i b u t c b l c  t o  comic-:--cia1 

f i sh ing .  We have found t h a t  cmmerc ia l  f i sh ing  and t h e  poten ' i ia l  5 e r c T x  

~ 3 0 u l d  not  be considered a s  included i n  the m a k e t  va lue  of t h e  s ~ l b j c c t  

t r a c t  s ince ,  although it i s  t r u e  t h a t  t h e  na t ive  Indians and f i r s t  

s e t t l e r s  made f i s h  a major item of t h e i r  d i e t ,  i t  w2s not u n t i l  1888 

t h a t  it was developed on a  commercial s c a l e  i n  tlie Tills;r,o& a rea  s n d  

1893 i n  t h e  Behalem area.  The presence of f i s h  i n  i t s c l f  did not  add 

n a t e r i a l l y  t o  t h e  va lue  of tfie t r a c t  except f o r  cons~l..~p:ion by the 

s e t t l e r s  s i n c e  t h c r e  was ne nearby market 25d no s a t i s f a c t o r y  1m6e of 

t r anspor t a t ion  t o  aDy market. The f a c t  t h a t  a  f ev  b a r r e l s  of s 2 L C  f1.si1 

were t r anspor t ed  and so ld  i n  1852 by the  capta in  of a  small  coas tv ise  

v e s s e l  does no t  e s t a b l i s h  t h e  ex is tence  of cmmerc ia l  f i s h e r i e s ,  o r  tIlc 

p o s s i b i l i t y  of such. 

The p l a i n t i f f s  a s s e r t  t h a t  catt le had been moved through t h e  t r i b a l  

a r e a  as e a r l y  as 1841, and t h a t  e a r l y  s e t t l e r s  soon found t h i s  country 

s u i t e d  t o  t h e  da i ry  indus t ry ;  t h a t  t b e  first  da i ry  c a t t l e  were brought 

i n t o  the a r e a  in  1851 and that by 1860 cheese was manufactured and so ld ,  

and b u t t e r  was r egu la r ly  packed i n  wooden kegs and exported; t h a t  t he  
, 

cheese indus t ry  is  qne of t5e most important i n  t 3 e  a r e a  and had an 

e a r l y  and i m p o r t a t  e f f e c t  on i t s  ecoromy. Defendant readi!y acLnits 

t h a t  da i ry ing  and cfreese m 2 n u f a c t ~ r e  a r e  primary i n d u s t r i e s  i n  tSe 2 x 2  

as of today,  bu t  contends t5at- such indus t ry  d id  no t  become an ixportar:t 

econosic f a c t o r  ~ n ~ i l  a f t e r  1891. Accordingly, d e f e n d a t  o b j e c t s  t o  

cons ide ra t ion  of suc3 iodrrstry i n  va lua t ion  of t h e  t r a c c ,  aad i n c l u s i o : ~  
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of any f i d i n g s  vhich would even imply such importance. We have fowd 

that  the potent ia l  importance of dairying and cheesemaking could not 

reasonably have been foreseen i n  1851, and that  no comerc ia l  d a i r y  

industry existed i n  1851. Butter making and cheesenlaking are  a normal 

develapnent i n  a rural  cm.uni ty  where production of m i l k  2nd bu t t e r  f a t  

been anticipated i n  '1851. The f ac t  thc t  daj.ry c a t t l e  wcre br-ought i n to  

the cornunities by the settlers, tha t  they had more m i l k  and bu t te r  than 

they could consume, that  they sold or traded t he i r  excess t o  t r zve l c r s  
. - 

i n  need of food or ships'  captains i n  need of fresh food and t rade i t e m  

does not es tabl ish  tha t  a dairy industry per se existed.  Further,  

moving c a t t l e  through 2n area, or cven bringing c z t t l c  i n t o  an zrca,  

does not of i t s e l f  warrant a finding such as t ha t  requested by t he  

p l a in t i f f s .  The evidence es tabl ishes  that not u n t i l  after 1891 t h e n  a 

cooperative creamery and cheese factory were establishet: was cheese 

manufactured oo a comntrcial scale ,  ar?d not  u n t i l  1894 did it becm-o, a 

major industry i n  the country; t ha t  d u r i q  the  intervening years persons 

par t icular ly  sk i l l ed  i n  cheesemaking came to the area, t h a t  they recog- 

nized a potent ia l  use for  the  milk produced by the  fmners ,  t h a t  they 

developed several  excellerit types of cheese, that the  fame and repu ta t ion  

of those cheeses spread and t h z t  the  demand for  them became netion-wide. 

B~wever, i n  1851, none of these elemmts were present, nor could they 

have been anticipated. 

Neither p l a in t i f f s  nor defendant claim tha t  t he  lands contain =y 

mineral of any value, nor do they claim t- at use of the land, StrcLxs 
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and bays f o r  r e c r e a t i o n a l  Furpcses shoulc bc considered i n  d c t c r : n l ~ . i z ~  

t h e  value of the sxb jec t  t r a c t .  Eoth appareztly coixe.de th,?.t s u d ;  

t h e  by-products necessary f o r  a l ive l ihood.  

The p l a i n t i f f s  reques t  t h a t  the  Coimission f ind  t h a t  " s c t t l e m ~ n " ~  

followed repidly" a f t e r  t h e * g r r i v a l  of t h e  f i r s t  s e t t l e r  i n  1851 2nd 

t h a t  T i l lmook  became t he  12th county i n  the. Cregon Tel-ri.toi-y i n  1853; 

t h a t  there  c-erc 80 d ~ i t c  r e s i d e n t s  by 1855, acd t h 2 t  by tile date a 2  

assessment r o l l  h d  been made artd t a c s  c o l l e c ~ c d ,  a szil.ir.g 17~sscI ?1z.6 

been constructed by t h e  s e t t l e r s ,  and water transporta ' i ion e s t ab l i r3cd .  

Defendznt, on t h e  o ther  hand, proposes t h a t  we f i n d  ti-122 vil-t1:;-17.:; 

no se t t lement  wzs made i n  t h a t  por t ion  of t h e  t r i b a l  a r ea  wi th in  Clatsop 

County before 1870, and then o d y  28 people were. repor ted  neer Xchalcn 

Bay; t h a t  i n  t h e  T i l l a o o k  a r e a  the  populat ioa i n  1853 cons is ted  of 

three fami l i e s  and two bachelors;  t h a t  by 1854 the  populatiort had in-  

c r eased  t o  e ighty  and by 1860 t o  ninety-f ive;  t h a t  set t le inent  i n  sub jec t  

tract was slow, and even today t h e  populat ion is  s m a l l  with the 12rges t  

c i t y ,  Tillaxnook, claiming a populat ion of no more t3an  3600 people.  
, 

The evidence e s t a b l i s h e s  t h a t  fie f i r s t  s e t t l e r  f n  t h e  T i l l a i o d c  

u e a ,  Joe Chanp io~ ,  z?rrived i n  1851; t59t i n  1852 Elbridge Trask c m e  

frm~ t he  Clatsop P la ins  and i n  1853 James Quick and 0, S.  QuTck s e t e l e d  

t h e r e ;  t h z t  t h e  p e t i t i o n  for T i l l m o o k  Counry orgaizat ion contzFn=d 23 

names. It appears t h a t  tfte c r e a t i o a  of a new county was not  i z s p i r c d  

by t h e  rap id  s e t t l e ~ e a t  of t 5 e  cca;ltry b u t  r a the r  because the area r-2s 
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so  i so l a t ed  from the  Yanhill  Coirxty s e a t  t h a t  it was d i f f i c u l t  t o  ca r ry  

on necessary business.  

Tne H i s t o n  of Gouern~enta l  Organizations a r d  Records Systems of 

TillmooX Coantv. Oregon, p r e p r e d  and published by the  Fedcra l  Works 

Agency, \Jerks Pro jec ts  A h i n i s t r a ~ i o n ,  Sept., 1940. P l e i n t i f f s '  EX. 24, 

p. 14 conzains the following: 

. Settlement Subsequent to Courity Orzxi iza t ion  As hrrs 
been mentioned e a r l i e r ,  growth i r ?  population vas s 101.7 - i n  
Tillainook C z u ~ t y ,  aqd t3e gradual  increase  i n  t!?2 ncnhcr 
of votirtz precincts  d u r i r ~  tfie f i r s t  decadcs of t h c  co~?zl ty 's  
exis tence i s  r?ot so  much zc i t r d i c z i o x  of the  i n c r e z s i n ~  
population as a s ign  tl iat  farming and l u ~ b e r i n g  a c t i v i t i e s  
were sca t te red .  A major problem fac i cg  t h e  touilty t o d q  i s  
the  f a c t  t h a t  s e t t l c m n t  remains dispcrscd,  and t h a t  pub l i c  
expenditures a r e  accordi~lgl-y h igh  f o r  roads,  schools ,  and 
o ther  se rv ices .  

The f i r s t  census, ordered by t h e  county cour t  and taken  
on October 11, 1854, enmera ted  80 people, of whom only 32 
were l ega l  vo ters .  * >k * 

and p. 16: 

The Nehalem Valley received i t s  e a r l i e s t  settlers, John 
Crawford =d Jack Keaton, i n  t h e  1860's. But the  f i r s t  r e a l  
se t t lement  i n  what is  now t he  town of Ifehalem was made by Sun 
Corsin and Sam Richadson.  T5e hone of t h e  former on t h e  n o r t h  
s lope was l a t e r  occupied by Heary Ober, f r o n  who3 t h e  name Ober's 
Landing came. It was not  uzl t i l  1183 t h a t  imnigratrion t o  t h e  
Nehalem Valley increzsed, eventual ly  making t h a t  r e g i o n  r e l a t i v e l y  
one of nore  popcloils d i s t r i c t s  of Tillarnook Colmty. In 
1883 threp, yaucg C-ermaxs, Herman Sckoolmeyer, Henry TOM 2nd 
Herman Tubbesing, er&ered ee lmer Kehalem Valley, e2ch choosing 
a hoinestead. * * 
The import2nce of lasd sa l e s  w i th in  the  a r e a  a r e  a s u b j e c t  of 

d i spu te  between t h e  pa r t i e s .  L a ~ d  s a l e s  records  i n  T i l l a m o k  County be- 

g i n  with 1860, w i t 5  sett lement on t%~,  land fou r  t o  f i v e  y e z s  p r i o r .  If 

t h e  n d e r  05 deeds recorded i s  an i nd i ca t ion  of the ~ a p i d i i r y  0.f 
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se t t lement ,  it  c e r t a i n l y  should be noted t h a t  i n  T i l l ~ - : : ~ ? l :  CC.CI'..-:. f:.::::. 

. - 
-..L.. ..& >. COr.:C:.'I :' : Seprember 11, 1860, throug!: 1869, t he re  were 45 d c c l s  rnc.----- - -  

- -- n 6,379.63 acres  and i n  Caltsop County f ro= November 7 ,  1857, ~I;~.:o,.ll;li i,!: 2 :  

t h e r e  were 20 t r a n s f e r s  conveying 37,974.87 acres .  Nothing i n  t h e  

i-;,;. evideilce i n d i c a t e s  how many of these  conveyances may hzvc. b c c a  f c r  -.-.. 

saqe t r a c t  of land. B-is does not warrallt a f indir.2 on the ??. ..;.t cf r l : ~  

Coimission t h a t  t h i s  land tzas i n  g r e a t  demand, o r  t3aL S t  1.7::s s c i - L l ~ f  

r ap id ly .  It a l s o  m ~ s t  be b0rr.e i n  mind t h a t  i n  1851 C!:? D ~ n z t L m  l f . z ~  

. . of 1850 enabled ind iv idua l  s e t t l e r s  ill Oregon Te r r i t o ry  t o  nc<ui::e LT.:.. . 

a t  no c o s t  except t he  f i l i n g  f ez .  Even so ,  t h e r e  i s  no c v i c . ? ~ c c  of 2 

land rush  i n  t h e  sub jec t  a rea .  

Again t h e  recorded s a l e s  a r e  confined t o  a rcas  c l o s e  t o  the baj-s - 
which were s e t t l e d  f i r s t ,  a d  it is  reasonable t o  be l ieve  &2t  a good 

po r t ion  of * e  consideratiozz paid may have been f o r  t h e  i n p i - o ~ m e n t s  

a l ready  made on a po r t ion  of t h e  t r a c t s  by o r i g i n a l  s e t t l e r s .  Actor-ding;.j-, 

t he  r e c o r d  coa ta ins  nothing which would j u s t i f y  a findicg Lcdicct<ng 

o the r  than gradual  se t t lement  of t 5 e  a r ea  and s a l e s  of lands. 

P l a i n t i f f s  reques t  t h a t  i n  determicing t h e  value of t k c  lands and 
, 

t h e  amount of award, t h a t  awards f o r  s i m i l a r  1mds  i n  t i e  s m e  

v i c i ~ i t y  be kept i n  mind. Wizhin t h e  S t a t e  of Oregorr, c5e T i ? l e m o k  --- - ..- 
.e. 

Tribe  of Indi=s,  e t  a1 v. 5. S. A . ,  4 I n d i a 3  C l a i n s  Cc:iinissioa 56, 

brought a n  award of $3.00 per ac re  wi th  v a l u a t i o n  d e t e r a i n ~ d  as of 1892: 

or 4 1  y e a r s  a f t e r  the  dace by w5icE: we a r e  bomd i n  t h i s  c e s z .  T h s  

t r a c t  i s  from a geagraphical  staiidpoFnt an integral par: of the t r a c C  

involved i n  t h e  case ci' Alcea I z d i a x  vs .  U .  S . ,  srrprz, 0;). d:.lc:; ti;o-re 
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was 60% Douglas F i r .  Since, therefore ,  it  lay wi th in  t h e  ~ r e a  of 60% 

Douglas F i r ,  a9d the cession was sone 40 years  z f t e r  da te  of cess ion  

of subject  t r a c t ,  ~2 have t&en both elemeats i n t o  co&ida-at ion.  

The claim of the Alcea Indians v.  United S t2 t e s ,  115 C. C l s .  463, 

with a  va lua t ion  date  of 1855 brought an award of $1.20 per acre .  This 

land l i e s  t o  the  south of subjccc t r a c t  sad accorcXng t o  e x p o r t s  con- 

ta ined  soix 60X Douglas F i r ,  while t h e  subjec t  t r a c t  contained a t c u t  

I n  i t s  opinion the Court s t z t ed :  

Proin the  record as  a ~&olc.,  we corrcludc that t h e  l e d s  
t&e.n had a? averzge value of a t  l e a s t  $1.20 pcr  s c r c  oa 
h'ovenlter 9 ,  1855, takiiig i n t o  cons iders t ion  t h c  provcn- denand 
f o r  t he  lands, the  pr ices  a t  eh i ch  i c  uas disposed of by t h e  
Governxent and by t h e  s e t t l e r s  themselves, t h e  n i n e r z l ,  ag r i -  
c u l t u r a l  a d  timber values 2bove r e f e r r e d  t o ,  2nd not  ignoring 
the  f a c t  t h a t  s o x  of t3e land was uadoubtedly 02 small  va lue  
then  and today, and a l s o  t a k i ~ g  i n t o  cons idera t ion  t h e  reasonable 
c o s t s  of making a l l  necessary surveys and supervising t h e  d i s -  

,. pos i t i on  of such la rds .  * 5 " 

From a c a r e f u l  consideratiorr of the record,  t h i s  Comiss ion ,  

a p p l y i ~ g  the  c r i t e r i a  s e t  f o r t h  i n  t h e  dec is ion  i n  Alcea and o t h s r  

s imi l a r  claims, has  concluded t h a t  the lands i n  ques t ion  hnd an a7c rage  

va lue  of e igSty- f ive  cents  ($0.65) per  acre ;  t h a t  t h e  considerai5on 

pa id  t o  the KeSalem Band arid Tillamook Band of T i l l m 3 d c  Indizns  f o r  

lands t o  which they held  o r ig inz l  Ind iaa  t i t l e  was s o  g ros s ly  inadequate 

as t o  make i t  uncocsc io~ab le ;  t h z t  tfie p l z i n t i f f s  z e  e n t i t l e d  t o  re- 

cover for and oa be5alf of zqd f o r  t h s  b e ~ e f i t  of t he  descend29ts of 

nembzrs of t h e  Nehalem BarLd of Tillammk Indians a s  such Txibc was 

c o n s t i t u t e d  a i d  recsgaized by t5e  United Sta2es as of kzgust 6 ,  1851, 

t he  sw of $82,662.50, l e s s  a>. o f f s e t  of S10,503, o r  a  n e t  sm of 



$72 ,162 .50 ;  and t h e t  the p l a i n t i f f s  a r e  e n t i t l e d  t o  reco-~.er f o r  ;I.< :- 

- .  
beha l f  of and f o r  t h e  beilef i t  of  descendents  of 1;1~~.bc:s c:  ? :2 

Til lamook Band of Ti l lzmook Indizns  a s  such T r i b e  vas c o n s ~ i t u t c d  2 . d  

recogn ized  by the United S t e t e s  a s  of August 7 ,  1851, t h c  sum of 

$107,525,  less an o f f s e t  of $10,500, or a n e t  sum of $97,025.  

T .  Harold S c o t t  ---- 
A s s o c i a t 2  Corrziission2r 

We concur: 

Arthur V. V a t k i n s  
Chief Commissioner 

Vm. M. Hol t  
A s s o c i a t e  Commissioner 




