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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE NORTHERN PAIUTE NATION AND THE BANDS ) 
THEREOF, EX Rn. WALTER VOORHEES , AVERY ) 
WINNEWCCA, MAFX JONES, FRAWK JOHN, 
ANDREW DICK, D E i Y  SAMPSON, HASTINGS 1 
PANCID, WILLIE STEVE, E'RANK KAISER, ) 
ALBERT ALECK, HARRY SAMPSON, ANN 1 
DOWINGTON, ROSS HARDIN, OCHO WINNEMUCCA; ) 
TIE WAXER RIVER TRIBE O F  THE WALKER RIVER ) 
RESERVATION; 7333 PYRAMID LAKE TRIBE OF THE ) 
PEUHID LAKE RESERVATION: THE YERINGTON ) 
PAIUTE T R B E  OF TIE YERINGTON RESERVATION; ) 
THE RENO-SPARKS IXDIAN COLONY; THE PAIUTE ) 
SHOSHONE TRIBES OF THE FALLON RESERVATION; ) 
THE FORT McDERMITT PAIUTE SHOSHONE TRIBE,  ) 

1 
Petitioners,  ) 

1 
v. 1 D o c k e t  No.  87 

THE UNITED STATES OF AMERICA, 
1 
1 

D e f e n d a n t ,  L 
D e c i d e d :  June 14, 1962 

A p p e a r a n c e s :  

Robert W, B a r k e r  of I, S. W e i s s b r o d t ,  and 
W i L k i n s o n  C r a g u n  & B a r k e r  Abe W. W e i s s b r o d t ,  

A m i c u s  C u r e a  A t t o r n e y s  for  P e t i t i o n e r s .  

B e r n a r d  M. N e w b u r g  and 
Mr .  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  
R a m s e y  C l a r k ,  A t t o r n e y s  
f o r  D e f e n d a n t .  '- 

OPINION O F  THE COMMISSION 

W a t k i n s ,  Chief C o m m i s s i o n e r ,  delivered the opinion of the C o m m i s s i o n d  

On March 23, 1962, the A t t o r n e y  of R e c o r d  fo r  the t r i b a l  pet i t ioners  

i n  the above docket f i l e d  a "Pet i t ion For A l l o w a n c e  of C o m p e n s a t i o n  f o r  

Exper t  Services." I n  this p e t i t i o n  w e  are asked t o  order a deduction 
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and payment from the f i r i l  award of the sum of $2G,000, which sum 

11 . . . has been incurred for  compensation of Robert 
R. Nathan Associates Lnc., for  i t s  services rendered 
on behalf of the pet i t ioners ,  i n  accordance with a 
cer ta in  contract made and errtered in to  by RoSert R. 
Nathan Assxia tas ,  Ix., w i t 5  t5e  pet i t ioner  t r ibes ,  
as approved by the aut5orizad representatives of the 
Secretary of t>e Interior." 

Attachsd t o  t h i s  pet i t ion is a lerrgti-y statenent i n  jus t i f ica t ion  of 

the allowance of the sum sought t o  be charge6 against t h i s  award, a s  w e l l  

as  a detailed argument by counsel against applicabil i ty of the ru le  l a i d  

down in  tke Com;nissionrs recent - Crow decision covering contracts of s imi lar  

1/ purpose and contect.- There is  also attached t o  t b i s  pet i t ion the ar ' f idavit  

of Robert R, NaLSan i n  which he se t s  fo r t5  in. de t a i l  tke services rendered by 

him and h i s  group under their contract with *e petitioners.  . 

The Natha=2 contract was concluded and approved by the governing council  

of the six t r i b a l  pe t i t ioners  .in July of 1959, Tinereaf t e r  the Nathan contrac t  

was submitted t o  the k t z r i o r  Department f o r  approval.and validation pursuant 

t o  the s t amto ry  rsquixements of Section 2103 of the United Sta tes  Revised 

Statutes,  25 U.S.C. 81, 

By letter t o  tfie Area Director a t  Phoenix, Arizona, dated S e ~ t d e r  18, 

1959, the then acting C d s s i o n c r  of Indian Affalrs  reviewed the proposed 

Nathan contract,  noting among other things that 'The proposed agreement 

1/ The Crow Tribe of I~dians v. Unit5d States ,  10 Ind. C l ,  Comm. 228, - 
The Commission would l i ke  t o  point out t h a t ,  althortgh we decried t he  use 
of contingent witness fec contracts i n  the Crow case as  being agains t  public  
policy and unenforceable, we'did not wish t o  imply &at expert witnesses who 
hsve such corrtractual arrangements a re  i n  any manner disqualified i n  t e s t i f y ing  
before the Comission, However, the Commission believes fur ther  that it i a  
en t i t l ed  to a f u l l  disclosure of any expert witness' fee arrangements i n  
order t o  weigh against h is  credibi l i ty  any in te res t  such witness m ~ y  have 
i n  the f i n a l  outcome of the l i t igat ion.  
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provides t h a t  the compensation of the appraisers  i s  contingent upon a 

recovery f o r  the groups," and then s t a t ed  i n  conclusion, 

We have careful ly  considered the matter and bel ieve 
it t o  be t o  the bes t  i n t e r e s t  of the Indians t o  approve 
the proposed contract  between the various bands of 
Paiute Indians and Robert R. Nathan Associates. The 
or ig ina l  of the agreement bearing our approval i s  
enclosed fo r  the records of your off ice.  21 

A s  set fo r th  i n  the a f f i d a v i t  accompanying the p e t i t i o n  herein,  Robert 

R, Nathan s ta ted  t h a t  he rendered services  under t h a t  cont rac t  i n  behalf of 

the  s i x  t r i b a l  pe t i t ioners  during the two year period from July  1959 t o  

July 1961. During the summer of 1961 a sett lement w a s  accomplished con- 

cerning a l l  issues between the p a r t i e s  with respect  t o  "Area 111" o r  the  

"Snakew t r a c t ,  and on Ju ly  3, 1961, t h i s  Commission entered a f i n a l  judg- 

ment awarding t h e  t r i b a l  pe t i t i one r s  the  sum of $3,65~0,000 a s  add i t iona l  

compensation f o r  sa id  "Snake" t r a c t .  21 Under Public Law 87, 332, approved 

September 30, 1961, Congress appropriated the sum of $3,650,000 t o  s a t i s f y  

the  judgment, and sa id  monies w e r e  t he rea f t e r  c redi ted  i n  the  Treasury of 

the  United Sta tes  t o  the  account of the "Snake o r  Paiute  Indians of the  

Oregon Area," 

Due to the events leading up t o  and culminating i n  our r ecen t  Crow 

decision, t h i s  Commission has enter tained a growing concern wi th  t h e  general  

subjec t  of expert witness fee  arrangements. We a r e  reminded t h a t  i n  the  p a s t  

t h i s  Commission has approved, r i g h t l y  o r  wrongly, c e r t a i n  procedures which 

21 Pet ,  Ex. No. 1 - 
31 This "Area 111" or  "Snake" t r a c t ,  i s  t h a t  area iden t i f i ed  i n  Nathan - 

Associates' "Contract of Employment" on p. 2(2), p. 4(1-A), and on 
p. 8(c) as  the "Northernmost Area." 
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have been developed over the  years and which have been considered by the  

t r i b a l  at torneys a s  the most expeditious way fo r  handling c o l l a t e r a l  mat ters  

that a r e  brought before us  f o r  consideration. The manner i n  which the  

payment of expert  witness fees  and expenses has been handled i n  the  p a s t  i s  

considered by these attorneys a s  the  rout ine and customary way t o  proceed. 

Indeed, the eff icacy of these methods may well  rest upon custom and expediency 

and no.thing more, and it i s  t h i s  l a t t e r  poss ib i l i t y  which has r a i s ed  the  - 

question i n  the  Comission's mind whether o r  not we have the  s t a t u t o r y  

r i g h t  t o  award witness fees  and expenses under such an arrangement as 

provided i n  t he  Nathan contract .  

A f a i r  reading of the Nathan contract  shows c l e a r l y  t h a t  it is con- 

cerned exclusively with the  cont rac tua l  r i g h t s  and dut ies  of the  t r i b a l  

p e t i t i o n e r s  herein ,  the p a r t i e s  of the  f i r s t  par t ,  and Nathan Associates ,  

t he  par ty  of t h e  second part .  I n  no way, shape o r  form, are t h e  c o n t r a c t  

o r  t r i b a l  a t torneys l i a b l e  t o  Nathan Associates f o r  these exper t  wi tness  

fees and expenses. 

Payment of t he  expert  f e e s  and expenses is sought under t h e  provis ions  

of Sect ion.1S.of  t he  Indian Claims Commission Act which sec t ion  on its 

face seems  t o  dea l  exclusively with matters involving t h e  a t t o rneys  and 

t h e i r  f e e s  and reimbursable expenses, t h a t  is, t h e i r  own personal monies 

a c t u a l l y  adkanced o r  obligated by them f o r  the  benef i t  of their c l i e n t s .  

Counsel admits t h a t  a t torneys f o r  Indians should be compensated f o r  such 

advances, bu t  a l s o  takes the pos i t ion  t h a t  a l l  o ther  reasonable f e e s  and 

expenses incurred i n  the prosecution of the  claim, e i t h e r  expressly or 
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Fmpliedly, are recoverable under Section 15 of our Act. For convenience, 

we shall quote in full the one sentence of Section 15 which refers to the 

attorney fees and expenses. 

"Attorneys of Claimants; selection, practice and fees . , . 
, . . The Fees of such attorney or attorneys for all 
service rendered in prosecuting the claim in question, 
vhether before the Conxission or otherwise, shall; 
unless the amount of such fees is stipulated in the 
approved contract between the attorney or attorneys 
and the claimant, be fixed by the Commission at such 
amount as the Commission, in accordance with standards 
obtaining for prosecuting similar contingent claims 
in courts of law, finds to be adequate compensation for 
services rendered and results obtained, considering the 
contingent nature of the case, plus all reasonable 
expenses incurred in the prosecution of the claim; but 
the amount so fixed by the Commission exclusive of 
reimbursements for actual expenses, shall not exceed 
10 per centum of the amount recovered in any case . . . I 1  

(60 Stat. 1053, 25 U.S.C.A. 702) 

The Commission sought further enlightenment on the matter by calling 

for additional argument from counsel of record in this case, with special 

emphasis on the question of the Commission's jurisdiction and authority 

to award the Nathan Associatest fees and expenses under their tribal con- 

tract, since these fees and expenses were not the tribal attorneys' expenses 

but those of their client, and said attorneys are not liable in any way for 

their payment. Apart from citing the past acts of the Commission and the 

dectsions of the Court of Claims in construing certain jurisdictional acts 

covering the payment of fees and expenses, no new matters were brought 

to the attention of the Cormnission. The gist of counsel's argument in 

support of the Commission's jurisdiction to award the Nathan Associates' 

fees and expenses is simply that Section 15 of the Act lends itself to 
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such a broad interpretat ion as  t o  include, besides attorney's fees and 

out-of-pocket expenses advanced, all other reasonable expenses incurred i n  

the prosecution of the claim. 

Our jurisdictional doubts tha t  Sectian 15 i s  subject to  counsel 's  

interpretat ion is predicated on several factors.  Besides the language 

i n  Section 15 and i ts  legis la t ive  his tory,  the Commission considered the 

exist ing law governing contracts with Indian t r ibes  a s  s e t  fo r th  i n  Sections 

2103 and 2104 of the Revised Statutes  (25 U.S .C.  81, 82), which s t a t u t e s  

considerably antidate the enactment of the Indian Claims Couunission Act. 

W e  a l so  considered the applicabi l i ty  of our recent decision and order  ixt the  

case of The Pottawatomie Tribe of Indians v, United States ,  Docket 15-3 

(In r e  claim of Lucile Bailey Mahieu f o r  services and expenses) , and the 

Court of C l a i m s  order of January 22, 1962, dismissing the appeal from the  

Commission order of February LO, 1961. (Ct .  C l s ,  App. No. 8-61), wherein 

the  Court of C l a i m s  apparently approved t h i s  Commission's dismissal of 

the  p e t i t i o n  of an expert w i t n e s s  f o r  fees and expenses against the  Pottawatomie 

Tribe on grounds tha t  we lacked jurisdict ion over the  claim under Section 

15 of our Act, We sha l l  discuss t h i s  case i n  greater d e t a i l  later on; 

The Coxumission, of course,.-appreciates the f a c t  that i t  is a t r ibuna l  

of l imited jurisdiction, Congress has given it statutory authori ty t o  do 

a spec i f i c  job and i n  a specif ic  way. Its authority being exclusively 

. Statutory,  it has no legal r ight  t o  engage i n  extra  judicial  exercises which 

a r e  not  c l ea r ly  sanctioned by Congressional authority. It i s  elementary 

t h a t ,  i f  this c d ~ ~ ~ & s s i o n  has no jurisdict ion OE the subject matter upon 
.a 

which it assumes t o  act ,  then the proceedings are absolutely void i n  the 
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s t r i c t e s t  sense of the word. 

We therefore cannot agree, a s  counsel would apparently have us do, 

t h a t ,  because t h i s  Commission has assumed jur i sd ic t ion  over such mat ters  

i n  the  past  and the ju r i sd ic t iona l  question has never been previously r a i s ed ,  

such assumption on our pa r t  i n  some way i s  conclusive on t h i s  e n t i r e  quest ion 

whereas now the Comnission f o r  the  f i r s t  time is not  s a t i s f i e d  t h a t  it 

does have the requis i te  jur isdict ion.  A wrongful assumption of j u r i s d i c t i o n  

over a period of t i m e  may be somewhat h a b i t  forming, but c e r t a i n l y  does n o t  

va l ida t e  any of the proceedings. The Commission is  competent t o  decide i t s  

own jur i sd ic t ion  i n  a given case, and can recognize a want of j u r i s d i c t i o n  

over the subject  matter even i f  no object ion is  made by the p a r t i e s .  

A t  th i s .  point  w e  wish t o  s t a t e ,  that the Commission f inds  no compelling 

reason t o  be bound by the decision of t he  Court of Claims i n  t h e  case of 

The Alcea Band of Tillamooks e t  a l . ,  v. United S ta t e s ,  121, C. C l s .  173 

(1951), i n  which the Court was passing upon the ju r i sd i c t iona l  requirements 

of t he  pa r t i cu l a r  ju r i sd ic t iona l  a c t  tSat brought the  Alcea matter before  

t he  Court and not any of t h e  provisions of the  Indian Claims Commission Act. 

Counsel has placed a great  deal  of emphasis on the Court 's  i n t e r p r e t a t i o n  

of Section 3 of t ha t  a c t  as i n  some way binding upon t h i s  Commission i n  con- 

4 / s t ru ing  the meaning of Section 15 of our Act. - A s  we previously s a i d ,  

t h i s  commission f ee l s  t h a t  a t  l e a s t  ab i n i t i o  it i s  competent t o  perform t h a t  

4 /  This Commission believes t h a t  the  language i n  Section 3 of t h e  J u r i s -  - 
d ic t iona l  ac t  i n  the Alcea - case lends i t s e l f  t o  a much broader i n t e rp re -  
t a t i o n  than Section 15 of our ACE, and t h a t  the  Court of Claims took f u l l  
advantage of such interpreta t ion.  

"Sec. 3. That upon f i n a l  determination of such s u i t ,  o r  s u i t s ,  the  
Court of Claims sha l l  decree such fees  no t  exceeding 10 per  centum of t he  
amounts recovered as  i t  s h a l l  f ind  reasonable t o  be paid the a t t o rney  o r  
a t torneys employed therein by sa id  Indians o r  bands of Indians ucder con- 
t r a c t s  negotiated and approved a s  provided by ex i s t i ng  law, toge ther  wi th  
a l l  necessary and proper expenditures incurred i n  the  prepara t ion  and prose- 
cu t ion  of the s u i t  or  suits." (Act of Ju ly  26, 1936, P.L. 332, 49 S t a t .  801) 



task i n  t h i s  case, and cgn do so based upon what is  presently before us. 

Turning once more to  the pertinent provisions of Section 15 of our Act, / 

which we have s e t  out above, the language i n  the judgment of t h i s  wr i ter  i s  

plain and unambiguous i n  tha t  t h i s  section concerns i t s e l f  only with the 

fees and actual  expenses advanced by the attorney out of h i s  own funds i n  

the prosecution of the case. I f  these attorney's expenses are  actual ly paid 

o r  firmly obligated t o  be paid by the attorney, and a re  reasonable, they 

should come out  of the final award, along with h i s  f ee  f o r  services under 

h i s  contract  of employment, There seems t o  be no dispute on t h i s  point,  

This is  now established procedure i n  a l l  applicable cases. ,  

After a f a i r  reading of a l l  the pert inent  language i n  Section 15, 

we cannot see how t h i s  portion of our Act impliedly, a s  c ~ ~ n s e l  argues 

deals with more than the fees and actual  reimbursable expenses advanced by 
* 

the attorneys. For it can only be by necessary implication t h a t  such authori ty 

t o  deal  with other than attorneys fees and expenses so  advanced can be read 

in to  Section 15, and specif ical ly in to  the  phrase, 

1s . . ., plus a l l  reasonable expenses incurred i n  
the prosecution of the claim; '. . . $1 

The Commission i n  determining the abs t rac t  question of i ts jur isd ic t ion  

over the  present subject  matter, did 'not l i m i t  its inquiry t o  the above phrase 

alone. Indeed, it is improper i n  the a r t  of s tatutory construction, t o  take 

a few words from the context of the s t a tu te ,  and, with them thus isolated,  

5/ 
attempt: t o  determine t h e i r  r e a l  meaning,- The Commission considered the whole 

Act, as w e l l  a s  existing law, f n  construing t h i s  par t icular  sec t ion  i n  order no t  

5 /  See United S t a t & ?  - v. American Trucking Association, 310 U.S. 534. 



t o  give undue e f f e c t  and meaning t o  pa r t i cu l a r  words o r  phrases. The 

Comission sought fur ther  a id  i n  the l e g i s l a t i v e  h i s to ry  of t he  Indian 

Claims Comission Act. While l i t t l e  was sa id  concerning Section 15, i t  

was  c l e a r  and emphatic enough i n  our judgment t o  support the  Commission's 

f i n a l  determination, 

Before delving in to  the l eg i s l a t i ve  h i s to ry  the  Commission examined 

the  exis t ing law governing generally the  wr i t ing  of cont rac t s  f o r  s e rv i ces  

rendered Indian t r ibes ,  W e  have re fe r red  t o  Secti'ons 2103 and 2104 of t he  

Revised Statutes ,  now codified in to  Sections 81, a s  amended, and 82 of 

T i t l e  25, U,S.  Code, Section 81 of T i t l e  25 in so fa r  a s  pe r t i nen t  reads  

as follows: 

"8 81. Contracts with Indian t r i b e s  o r  Indians 

No agreement sha l l  be made. by any person with  any t r i b e  
of Indians o r  individual Indians not c i t i z e n s  of the  
United S ta tes ,  f o r  the pzyment o r  de l ivery  of any money 
o r  other  thing of value, i n  present  o r  i n  prospect ive,  
o r  f o r  the granting o r  procuring any p r iv i l ege  t o  him, 
o r  any other person i n  consideration of se rv ices  f o r  
s a id  Indians r e l a t i ve  t o  t h e i r  lands,  o r  t o  any claims 
growing out o f ,  o r2  i n  reference to ,  annu i t i e s ,  ins ta l lments ,  
o r  other  moneys, claims, demands, o r  thing,  under laws o r  
t r e a t i e s  with tfie United S ta t e s ,  o r  o f f i c i a l  a c t s  of any 
o f f i ce r s  thereof, o r  i n  any way connected wi th  o r  due 
from the United States ,  unless such con t r ac t  o r  agreement 
be executed and approved as  follows: 

F i r s t .  Such agreement s h a l l  be i n  wr i t ing ,  and a dupl ica te  
of i t  delivered to  each party. 

Second. It sha l l  bear the  approval of t he  Secretary of t h e  
I n t e r i o r  and the Comissioner of Indian Affa i r s  indorsed 
upon it, 

Third. It sha l l  contain the names of a l l  p a r t i e s  i n  i n t e r e s t ,  
t h e i r  residence and occupation; and i f  made with a t r i b e ,  by 
t h e i r  t r i b a l  authori t ies ,  the scope of au thor i ty  and t h e  
reason f o r  exercising t h a t  au thor i ty ,  s h a l l  be given s p e c i f i c a l l y .  



10 Ind. C1. Connn. 351 37 6 

Fourth. It sha l l  s t a t e  the time when and place where made, 
the part icular  purpose fo r  which made, the special  thing o r  
things t o  be done under i t ,  and, i f  for  the col lect ion of 
money, the basis of the claim, the source from which it is t o  
be collected, the disposition to  be made of it when col lected,  
the amount or r a t e  per centum of the fee i n  a l l  cases; and 
i f  any contingent matter or condition const i tutes  a p a r t  of 
the contract or  agreement, it s h a l l  be speci f ica l ly  s e t  forth.  

Fifth.  It sha l l  have a fixed limited time t o  
be d is t inc t ly  stated. 

A l l  contracts or agreements made i n  violat ion 
s h a l l  be nu l l  and void, . . ." - 6/ 

Historical ly,  the above s t a t u t e  was derived from a 

run, which s h a l l  

of t h i s  sec t ion  

provision of 

Section 3 of the Act of March 3, 1871 (16 S ta t ,  570), which a c t  was the. 

Indian Appropriation Act f o r  the  f i s c a l  year 1872, and a lso  from the  

provisions of Sections 1, 2 and 3 of the Act of May 21, 1872 (17 S ta t .  

136, 137) en t i t l ed  "An Act Regulating the Mode of Making Private Contracts 

with Indians. '' 

Section 82 of T i t l e  25 governs the payment of monies under the  contracts  

approved under Section 81. The provisions of Section 82 a l so  derived from 

Section 3 of the Act of May 21, 1872, which we have cized above, read as 

follows : 

''5 82, Payments under contracts  restr icted.  

. . . .; ana no money o r  thing mail be paid t o  a11y person 
f o r  services under such contract or agreement, u n t i l  s ~ c h  
person s h a l l  have f i r s t  f i l e d  with the Conmissioner of 

. Indian Affairs a sworn statement, showing each p a r t i c u l a r  
act of service under the  contract,  giving date and f a c t  
i n  d e t a i l ,  and the Secretary of the In te r io r  and Commissioner 
of Indian Affairs  s h a l l  determine therefrom whether, i n  
t h e i r  judgment, such contract  or agreement has been complied 

6/  The amendment of ~ u g u s r  27, 1958, P. L. 85-77, 72 Sta t .  927 deleted - 
f r o m  the or ig inal  8 C t  the r e ~ i r e m e n t  t h a t  contracts with Indian 

- - ' t r ibes  be executed before a judge and the required c e r t i f i c a t i o n  
by t h e  judge t o  cer ta in  contractual elements. 
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with or  f u l f i l l e d ;  i f  so,  the same may be paid,  and, 
i f  not ,  it s h a l l  be paid i n  proportion t o  the  services  
rendered under the  contract." 

It goes without saying, the Nathan Associates needed the  p r i o r  approval 

of the  Secretary of I n t e r i o r  pursuant t o  provisions of Sect ion 81 of T i t l e  

25, before they i n  f a c t  had a va l id  contract  wi th  t he  t r i b a l  pe t i t i one r s .  

This they obtained on September 18, 1959. Now t h a t  s a i d  con t r ac t  apparent ly  

has been performed, do no t  t he  provisions of Sect ion 82, T i t l e  25, r e l a t i n g  

t o  payment f o r  services  equally apply, o r  does Sec t ion  15 o r  our Act by 

implication now control?  

By the  enactment of Sections 2103 anci 2104 of the  Revised S t a t u t e s ,  

Congress primarily intended t o  pro tec t  the Indians from enter ing  i n t o  

fmprovident contracts ,  bu t  nevertheless, without p re jud ic ing  any of t h e  

o ther  contracting pa r t i e s .  A s  the  Court of Claims commented i n  an e a r l y  

case, 

"It w i l l  be observed t h a t  under the  provis ions  of t h i s  
s t a t u t e  /z. R. 21037 r e s o r t  t o  the  cou r t s  and f u r t h e r  
l e g i s l a t i o n  is  unnecessary t o  obtain  payment of f e e s  
as herein provided ." (Parenthetical  matter added) 

The courts  have a l so  acknowledged the f a c t  t h a t  Congress a t  times has 

leg is la ted  t o  remove pa r t i cu l a r  cases from the  con t ro l  of t he  e x i s t i n g  

law governing Indian t r i b a l  contracts.  '/ This it has a p e r f e c t  r i g h t  t o  do, 

but,  i n  so doing, it has the  e f f e c t  of repealing t h e  e x i s t i n g  law where 

applicable. Where these things have taken place the  Courts have noted the  

c l e a r  manifestations of Congressional i n t en t  t o  accomplish such an end. 

7/ Butler v. United S ta t e s ,  43 C. C l s .  497 (1908) - 
'' 81 Butler v. United S ta t e s  (supra) 

United S ta tes  v. Crawford, 47 F. 561 
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Such Congressional conduct i s  only consistent with the general ru le  that 

repeals by implication a re  not favored in  the law. 

The Commission therefore views Section 15 of our Act as a fur ther  

instance where Congress has expressly sought t o  remove, t o  large extent ,  

but not altogether,  the f ix ing  of attorney fees and the expenses he has 

paid, or  bound himself t o  pay fo r  h i s  c l i e n t ,  from the control and operation 

of the  existing law and place it under the Indian Claims '~onnnission. 

To support counsel's argument, we must find fur ther  i n  Section 15 the 

requis i te  Congressional in ten t  by implication to  accomplish the same thing 

with respect t o  the contracted fees and expenses of others t h a t  a re  customarily 

,expenses of the l i t igan t s .  W e  s h a l l  now turn t o  the l eg i s l a t ive  h is tory  

of the  Indian Claims Conrmission Act. 

The Commission has careful ly  reviewed the legis la t ive  h is tory  of our 

Act, and quite frankly has found nothing i n  support of the contention of 

pet i t ioner .  From our study we found f i r s t  of a l l ,  that i n  the course of 

the hearings upon the several b i l l s  which had been introduced before the 

enactment of our present law, Congress was apprised of the f a c t  t h a t  qui te  

of ten  the t r i b a l  l i t i g a n t s  w e r e  unable t o  finance t h e i r  claims agains t  ' 

the government, and tht it fe l l  t o  the l o t  of t h e i r  attorneys t o  advance 

the necessary cos t s  and expenses out of t h e i r  personal funds. Such costa  

and expenses were reimbursed t o  the attorneys i f  the l i t i g a t i o n  was successful. 

During the  f i r s t  session of the  79th Congress two b i l l s ,  H. R. 1198 and 

H. R. l341, were introduced i n  the House of Representatives by Congressmen 

S t i g l e r  and ~ob&toon, respectively, designed t o  crea te  an Indian C l a w  
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Comission. They were subs tan t ia l ly  s imilar  i n  content. With respec t  t o  

f ee s  and expenses of t he  Indian at torneys they merely s t a t e d  t h a t  "Such 

at torney s h a l l  be limited t o  a f ee  of 10 per centum of the  recovery p lus  

disbursements." 

Hearings were held on these two measures before the House Committee 

on Indian Affairs on March 2, 3 and 28; June 11, and 14, 1945. Presen t  

at t he  June 11th hearing were e igh t  members of the  Committee, including 

Congressmen S t ig l e r  and Robertson, authors of the  b i l l s  under considerat ion.  

Hearings were then being conducted by the  Committee on these two b i l l s .  

Also present were Fel ix  Cohen, wel l  known authori ty  on Indian law and 

Associate Sol ic i to r ,  Department of I n t e r i o r ,  representing t h a t  Depart- 

ment, and Ernest L. Wilkinson, a s p e c i a l i s t  i n  Indian claims l i t i g a t i o n  

f o r  more than 10 years, and who f o r  many years had been appearing before  

Congress as the representative of numerous Indian t r i b e s  who were seeking 

the enactment of an Indian Claims Commission A c t .  

Mr. Wilkinson was the f i r s t  witness a t  the  June 11th hearing.  He 

analyzed various sections of the  b i l l s  before the Committee and then wi th  

reference t o  the sect ion dealing with "Representation by Attorneys," and 

providing f o r  the compensation of those representing Indian cla imants ,  

t h e  following colloquy took place : 

"Mr. Wilkinson: . . . 
Now on page 7 ,  under the heading 'Presentation by 

Attorneys,' I have no colrunent on the f i r s t  sentence. I 
would subs t i tu te  something f o r  the second sentence and 
I would subs t i tu te  t h i s :  

Valid ex is t ing  at torneys '  contracts  f o r  the  prose- 
cution of claims aga ins t  the United S ta t e s  s h a l l  
const i tute  s u f f i c i e ~ t  authori ty  f o r  the presen ta t ion  
of claims before the  Commission. Attorneys' con- 
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tracts partially or wholly contingent on recovery 
shall be limited to a fee of 15 per centum of the 
recovery plus disbursements. 

Many of us already have contracts approved by the Secretary 
of the Interior under which we have been working for years, 
and I think we want to be able to continue right along under 
those contracts to represent the Indians. This may contemplate 
the securing of new contracts and I think that is unnecessary. 

Mr. Arnold: What do you mean by 'plus disbursements'? 
What do you mean by that? 

Mr. Wilkinson: Under existing law most of these tribes 
have nothing and the attorneys have to pay out the money 
themselves, advance the cost, and-if they do not win 
they do not get the cost paid back. As I said, in the 
Northwestern Shoshone case I. am out $12,000. Now certainly 
if the attorney wins he should get back his out-of-pocket 
expenses. 

Mr. Arnold: What do you mean by 'get out-of-pocket 
expenses1? Pay Indian expenses? 

Mr. Wilkinson: Moneys I have paid inv&tigatora;, moneys . . 
I have paid reporters for the taking of testimony, and 
things of that kind. 

Mr. Arnold: Is the Bureau of the Budget concerned in regard 
to the payments of moneys made by this Commission? Is there 
no chaxlce for the Budget Bureau to investigate a fee paid or 
anything else? Does the Commission set itself up to pay its 
own bills without being supervised? 

Mr. Schwabe: The court approves the attorney fees. The 
Commission, I assume, would approve the rees and disbursements. 

Mr. Wilkinson: We have to prepare a statement of all the 
disbursements we have made. 

Xr. Arnold: Who passes on your disbursements and decides 
whether they are just or not? 

Mr. Wilkinson: At the present the the Secretary of the Interior. - . .I: 
9/ Tr. 91, Hearings before House Committee on Indian Affairs, June 11, 1945. - 
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In analyzing the meaning and significance of that colloquy, it should 

be noted that part of the amendment offered by Mr. Wilkinson to the two 

bills under cansideration dealing with compensation for attorneys representing 

Indian litigants, was so vague and general in nature, especially the last 

two words "plus disbursements ," that an explanation was immediately requested 

by Mr. Arnold, a rrrember of the Committee. Understandable was' the limitation 

on the contingent fee the attorney wzs to receive out of the recovery, but 

"plus disbursementstt appeared to be adding something new to the attorney's 

compensation. Quite naturally the Committee wanted an explanation and Mr. 

Wilkinson responded with a very definite, concrete answer. 

"Most of the Indian tribes have nothing", he said, (we repeat for 

emphasis) "and the attorneys have to pay out the money themselves, advance 

the cost, and if they do not win they do not get the cost paid back." And 

then he proceeded to give a concrete illustration from his own experience 

in prosecuting Indian claims before tZle Court of Claims. Said he, 

''As I said, in the Northwestern Shoshone case I am out 
$12,000. Now certainly if ths attorney wins he should 
get back his out-of-pocket expenses." 

This statement very logically provoked another question by Mr. Arnold: 

"What do yor: mean by 'get out-of-pocket expenses'? 
Pay Indian expenses?" 

The answer: 

"Moneys 1 have paid investigators, moneys I have paid 
reporters for the taking of testimony, and things of 
that kind." 

.. Again Mr. Wilkinson clearly and decisively provided definite and concrete 

examples of what was meant by "plus disbursements" in his proposed amendment 

to tEe bills before the Committee. Can there be any doubt on this score? 
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We think not. 

Again, M r .  Arnold came up with another question which would natura l ly  

follow: 

"Is  the Bureau of the Budget concerned i n  regard t o  
the payment of mneys made by t h i s  Conmission? (Moneys 
ordered paid) Is there no chance f o r - t h e  Budget Bureau 

3 1 9  t o  investigate a fee paid or  anything e lse  . . .. 
(Parenthetical material supplied) . . . . 

Another Congressman, M r .  Schwabe, broke i n  with an 'answer: 

"The court approves the attorney fees,  the Commission, 
I assume, would approve t h e  fees and disbursements." 

Then M r .  Wilkinson (evidently referr ing t o  h i s  Indian claims p rac t i ce  before 

the Court of Claims) added: 

"We have t o  prepare a statement of a11 disbursements 
we  have made." 

Can there be any doubt t h a t  he was s t i l l  talking about h i s  own p e r s o d  
9 .  

. . . . 

money he had disbursed because, "the Indians w e r e  without funds"? 
. _  . . 

 hen the  f h a 1  questLon by M r .  Arnold: . . . . 

"Who passes on your disbursements and decides whether 
they .are jus t  o r  not?" 

Mr.  Wilkinson: 

"At the present time the Secretary of the  Interior." 

That was i n  accord w i t h  the law i n  e f fec t  in  1945 when the hearing was held. 

sect ion 15 of our Act expressly rel ieves the secret& o f - t h e  i n t e r i o r  of the  

responsibi l i ty  of passing upon the type of disbursements described by Mr.  

Wilkinson, where the same a re  made i n  connection with t r i b a l  claims before 

t h i s  ~omniraion: Furthermore, it appears t o  be the  only explanation offered 

at  8ng time during the hearings on the b i l l  which f i n a l l y  became law, 
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It is  a lso  worthy of note that neither the authors of the two b i l l s  

under consideration by the Committee, nor M r .  Cohen, Assis tant  So l i c i to r  

fo r  the I n t e r i m  Department, took exception to  the in terpre ta t ion  placed 

on the clause "plus disbursements" by M r .  Wilkinson. Later a t  the  same 

hearing M r .  Cohen t e s t i f i e d  f o r  the Department of the In te r io r .  He s ta ted:  

". . . We have a report recommending a number of minor 
susendments i n  the b i l l .  In  a large p a r t  those amendments 
have been covered by M r .  Wilkinson's suggestions. I 
think a good many of the points tha t  I have a r e  points  
which have been covered, perhaps i n  s l i g h t l y  d i f f e r e n t  
language; but the points tha t  he has made are  i n  la rge  pa r t  
points with which the Department would agree." =/ 

h a report  f i l e d  during the same hearing, the I n t e r i o r  Department 

offered a se r i e s  of amendments.to the proposed legis la t ion .  Among the  

suggested changes was an amendment s t r ik ing  out the  aforementioned language 

concerning attorney fees and expenses, and su5s t i tu t ing  i n  l i e u  thereof 

the  fo 1 lowing : 

n , . . The fees of such attorney o r  attorneys s h a l l  be 
determined by the Co~nmission, but s h a l l  be limited t o  a 
reasonable amount not exceading, i n  the aggregate, 10 - 
per centum of the recovery, plus tfie expenses necessari ly 
incurred i n  represecting the Irrdians . . ." - ll/ (Under- 
scoring supplied) 

According t o  the In ter ior  Dzpartment the subs t i tu te  language was 

f o r  c lass i f ica t ion  purposes a2d was i a t a d e d  to ,  

, . . increase the prscis ion of t5e def in i t ion  of 
the allowances t5a t  may be made t o  attorneys f o r  
the i r  fees and expenses . . . 

10/ p. 114, Ibid. - 
ll/ p. 122, Ibid. - 
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Thereafter on October 25, 1945, Chairman Henry Jackson of the  House 

Indian Affairs Committee introduced a subs t i tu te  b i l l ,  o r  "clean b i l l  ,I' 

H. R, 4497, which measure incorporated some of the suggested amendments 

proposed during the hearings on two measures previously introduced, H. R. 

1198 and H. R. 1341. Section 15 of R. R. 4497.. dontains:'the: fallowLng: 

language with respect t o  attorney fees and expenses: 

. , . The fees of such attorney o r  attorneys f o r .  . 

a l l  services rendered i n  prosecuting the 'c laim i n  
question, whether before the Commission o r  otherwise, 
sha l l  unless the amount of such fees  is  s t ipu la t ed  i n  
the approved contract  between the  attorney o r  a t torneys 
and the claimant, be fixed by the Commission a t  LO per  
centum of the amount recovered, plus a l l  seasonable 
expenses incurred i n  prosecution of the claim, except 
tha t  the Conmission may award a l e s se r  sum i f ,  i n  
accordance with standards obtaining f o r  prosecuting 
similar contingent claims i n  a court  of law, it f inds  

s u c h  t o  be adequate compensation f o r  services  rendered 
and r e su l t s  achieved, considering the contingent na tu re  
of the case. g/ 

The b i l l  was referred t o  the House Committee on Iridian Affairs' and 

reported out  favorably on December 20, 1945, The Committee r epor t  made no 

mention of attorney fees o r  expenses. 

On May 20, 1946, H, R. 4497 came up f o r  passage on the  f l o o r  of  t h e  

House, A t  t h a t  time Chairman Renry Jackson offered from t h e  f l o o r  an 

amendment t o  Section 15 of the b i l l ,  Beginning a f t e r  t k w o r d  "atw i n  the 

phrase "be fixed by the Comutission at," he 'suggested s t r i k i n g  a l l  the  language 

t o  the end of the sentence (supra) and subs t i tu t ing  i n  l i e u  thereof  t h e  

following : 

such amounts as the Commission, in accordance 

12/ H, R. 4497 - 79th Congress 1st Session - 
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with standards obtaining for prosecuting similar 
contingent claims in courts of law, finds'to be 
adequate compensation for services rendered and 
results obtained, considering the contingent 
nature of the case, plus all reasonable expenses 
incurred in the prosecution of the claim; but the 
amount so fixed by the Commission, exclusive of 
reimbursements for actual expenses, shall not 
exceed 10 per centum. 131 

Chairman Jackson's only comment in support of his amendment is that, 

It strengthens the provision relating to allowance 
of attorneys' fees and places the burden of proof on 
the attorney in making the necessary allowance, 

The amendment was agreed to without further debate, and immediately 

thereafter R, R. 4497, as amended, was passed by the House of Representatives 

and sent to the Senate. 

09 June 1 and 12 and July 13, 1946, hearings on H. R. 4497 were cono 

ducted before the Committee on Indian Affairs, United States Senate. The 

only suggested amendment to Section 15 of H. R. 4497 in the course of the 

hearings was put forth by Mr. Ernest Wilkinson. His proposed amendment 

sought to obtain prior Congressional approval to expend tribal funds to 

cover the costs of litigation to the extent they are needed. Such moneys 

- 
could be used for such things as in the words of M r .  Wilkinson's amendment, 

. . . for reimbursing attorneys for such costs and 
expenses already paid. E/ 

The amendment was rejected by the Senate Committee, 

On July 15, 1946, the Senate Committee reported out He R. 4497 with 

amendments thereto but Section 15 of the bill was mt amended, On July ,17, 

13/ P. 5322 Congressional Record.-- House, May 20, 1946 - 
141 Tr, 14, Hearings before Committee on Indian Affairs, United States - 

Senate, June 1, 1946. 
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1946, H. R. 4497 as amended, was passed by the Senate. Thereaf ter  t he  

b i l l  was sen t  t o  conference and was reported out  on Ju ly  27, 1946. This 

conference report  was read and adopted i n  the Senate on July 22, 1946.ana . 

i n  the House it  was read and adopted on Ju ly  29, 1946. The President  

signed it i n t o  law on August 3, 1946. 

We f ind ,  therefore,  t h a t  Chairman Jackson's amendment on the f l o o r  

of the  House t o  H. R. 4497 survived i n t a c t  from the t i m e  the  b i l l  passed 

the House and u n t i l  it f ina l ly  became the law. A s  f a r  as t h i s  C m i s s i o n  

is  cmcerned, there  i s  nothing t o  be found i n  t he  l e g i s l a t i v e  record 
.A, 

preceding passage of the Indian Claims Conrmission Act, t h a t  would ind ica t e  

t h a t  Congress i n  considering the purposes of Section 15 of t he  Act, had 

anything else i n  mind t h a t  the  fees  plus ac tua l  expenses advanced by t h e  

a t torneys t o  a i d  t h e i r  impecunious c l i en t s .  

W e  see no va l id  Legislative reason t o  accept any broader i n t e r p r e t a t i o n  

of Section 15 than what is necessary - t o  include what we  f i n d  t o  be expressly  

provided f o r  therein,  To reach out  beyond t h e  clear Congressional expression 
I 

i n  atternpting.to f ix in  the  hands of t h i s  C o d s s i o n  those -du t i e s  and 

obl igat ions  which have fo r  years  been the  clear r e spons ib i l i t y  of  t h e  

Secretary of I n t e r i o r  under ex is t ing  l aw ,  is i n  our judgment a h  unnecessary 

and unwarranted implicatioh of jur isdict ion,  Also, t he re  is no neces s i ty  

of any kind t o  have such an in te rpre ta t ion  i n  order  t o  make the  Ind ian  

C l a i m s  Act workable and equitable, 

Much has been sa id  by counsel herein  wi th  respec t  t o  w h a t  t h i s  Com- 

mission has doqe. i n  the pas t  i n  permitting payment of eqtert wi tness  fees 

and expenses ou t  

no t  ob l iga t ed  t o  

of the f i n a l  award, and where apparently t h e  a t t o rneys  were 

meet these fees  and expenses. We can only confess  e r r o r  
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i f  we have made any unwarranted assumption of ju r i sd ic t ion  over these 

matters. A s  has been pointed out,  the jur i sd ic t ional  question was never 

raised ES a d i r e c t  issue i n  any of the  cases c i t e d  by p e t i t i o n e r s '  counsel. 

Ordinarily reasonable expenses advanced by counsel have been allowed without 

question and such reasonable allowances w i l l  no t  be questioned i n  t h i s  

proceeding. 

There i s  one case t o  which no reference w a s  made a t  the  recent  hearings,  

and which counsel may have overlooked. We r e f e r  again t o  Docket 15-5, 

The Pottawatomie Tribe of Indians e t  a l . ,  v. United S t a t e s  ( In  r e :  t he  

claim of Lucile Bailey Mahieu f o r  Services and Expenses). 

The matter c i t ed  above involved the claim of one Luci le  Bailey Mahieu 

f o r  compenstion f o r  services rendered and f o r  reimbursement of expenses 

i n  Docket 15-J. A pe t i t i on  was f i l e d  May 6,  1960, on h e r  behalf by an 

attorney who was not the attorney of record i n  t h e  case, H e r  p e t i t i o n  was 

captioned as follows : 

" C l a i m  of Lucile Bailey Mahieu aga ins t  The Pottawatomie 
Tribe of Indians e t  al,, Claimant vs. The United S t a t e s  
of America, Defendant, Docket No. 1 5 4 ,  Consolidated With 
Docket No. 71-A, For Services Rendered and Expenses 
Advanced and Paid Out By Her For Them Under A Contract  . 

of Employment For The Same With Robert Stone, Thei r  
Attorney of Record, Which Contract of Robert Stone Was 
Accepted and Acted Upon By 0. R. McGuire, H i s  Associate 
Counsel and Other Attorney i n  The Said Docket No. 15-J." 

W e  now s t a t e  i n  some d e t a i l  the  pr incipal  a l l ega t ions  of he r  p e t i t i o n  

insofar  as pertinent: 

. . . t h a t  i n  October 1949 Robert Stone, a t to rney  f o r  the  
Claimants did en ter  in to  a contract  with her  whereby she w a s  
employed to  research and study and t o  report  t o  him on the 
his tory and claims of the claimant t r i b e  herein.  . . 
That he and h i s  associates  and the  claimants he re in  were with- 



10 Ind. C1 .  Comm. 361 

Mrs. 

out funds or  means t o  compensate her by cash f o r  he r  s e rv i ces  
and necessary expenses incident thereto ,  t h a t  he a s  thBir  
atzorney was authorized t o  employ her and authorized t o  agree 
t o  compensate her  adequately f o r  the. value of h e r  s e rv i ces  
rendered and t o  reimburse a l l  monies expended and advanced 
by her i n  connection with her invest igat ions  including he r  
t ravel ing and l iv ing  expenses while engaged i n  such work. . . 
Claimant s t a t e s  t h a t  she accepted and performed the 
contract  of employment made with Robert Stone f o r  and 
i n  behalf of the  Claimants i n  Docket 15-J and o t h e r  
Dockets . . .(and) . . , did render services  i n  r e l a t i o n  
t o  the  employment during the  years of 1949 and up t o  
and including h n e  18, 1953 . . . . 
Claimant s t a t e s  t h a t  Robert Stone a t  the  t i m e  of h e r  
employment did advise her t h a t  he would f i l e  a c la im 
for her covering such compenstion and expenses as . . 

would be adequate compensation and f u l l  reimbursement. 
of expenses, i n  any awards made i n  and on behalf of  
the  claimants t he  Pottawatomie Tribe of Indians e t  ai., . . 
Notwithstanding the  agreement and promises of payment f o r  
services  rendered by M r s .  Lucile Bailey Mahieu i n  support  
of s a id  claims of s a id  Indians i n  Docket Nos. 15-B and 
1 5 4 ,  nei ther  Robert Stone nor 0. R. McGuire f i l e d  o r  
presented her claims as a p a r t  of the  expenses as they 
had promised t o  do f o r  her research done' and expenses 
expended f o r  services rendered on the behalf of s a i d  Indians,  
i n  Docket Xos. 15-B and 15-5. . . 
Mahieu then closes  her  p e t i t i o n  with  a prayer asking t o t a l  re- 

Zmbursable 'expenses ou t  of t h e  f i n a l  award i n  the  amount o f  $4,312 -43 ,  

and t o t a l  compensation f o r  services at  a rate .of  $30.00 pe r  day f o r  a t o t a l  

of 505 days Wrk. 

In simple tenns, the a l legat ions  in Mrs. Mahieu's p e t i t i o n ,  i f  taken 

as true, ind ica te  her  employment as a researcher by the  t r i b a l  a t t o rney  

pursuant t o  provisions of h i s  contract  with the  Pottawatomie Indiana.. Mrs. 

Mahieu's cont rac t  f o r  services was ora l ,  and s ince  it w a s  made wi th  the 

a t to rney  and not  w i t h  the t r i b e ,  it did not  need the  p r i o r  approval of  the 
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In ter ior  Department under the provisions of 25 U.S.C. 81. It appears a l s o  

tha t  the t r i b e  was impecunious, t h a t  the attorneys could not advance her  

expenses and fee,  and tha t  a claim covering her expenses and services would 

be presented t o  the C d s s i o n  f o r  payment out of the f i n a l  award. 

A hearing was conducted on December 19, 1960, before t h i s  CornmissLon 

w i t h  respect t o  the attorney's expenses i n  Docket 15-5. The item covertmg 

Mrs. Mahieu's expenses was presented by Robert Stone Johnson, at torney f o r  

the  t r i b a l  pet i t ioners ,  who asked t h a t  Mrs. Mahieu be compensated out  of 

the award i n  the amount of $766.00. It was admitted by pe t i t ioners '  

counsel a t  the hearing tha t  Robert Stone, now deceased, had apparently 

hired Mrs. Mahieu, and, although counsel argued t h a t  Mr .  Stone had no 

personal obligations t o  pay Mrs. Mahieu and the  obl igat ion was with t h e  

Indians t o  pay Mrs. Mahieu's expenses, t h i s  writer, speaking with the  

approval of his fellow Commissioners, indicated r a t h e r  s trongly t h a t  t h e  

Commission believed t h a t  it was without jur i sd ic t ion  t o  e n t e r t a i n  t h e  fees  

and expenses of others than attorneys, which expenses the  at torneys had paid 

o r  had committed themselves t o  pay. W e  would l ike t o  quote from the  record - 

of that hearing the relevant portions which c l e a r l y  s t a t e  our views on t h i s  

matter. On pages 106 and 107 of the  t r ansc r ip t  there  i s  the  following: 

Chief Commissioner Watkins: I think that the pos i t ion  of 
the Commission with respect to  items of t h i s  kind is t h a t  
i f  you o r  your predecessor i n  in te res t ,  your grandfather, 
i n  t h i s  case, authorized t h i s  expenditure and employed t h i s  
person, tha t  you might properly submit t h a t  a s  a voucher 
owing t o  you, but a s  f a r  a s  we are concerned, we  don' t  re -  
cognize any th i rd  party before t h i s  Commission. 
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M r .  Johnson: Well, tha t  i s  precisely what we have done. 

Chief Commissioner Watkins: Well, then, i f  you have taken 
tha t  position -- because it i s  important with respect t o  
other claims such as  matters which have already been f i l e d  
with t h i s  Commission. 

We don't think w e  have jurisdict ion over these 
matters such as  the one you are speaking of. 

And then beginning on page 109 and continuing through page 111 there  is 

the following colloquy d'etween t h i s  wri ter  and attorney Johnson : 

Chief Conmissioner Watkins: Well, a s  I say, we take the 
position tha t  whatever application may be made, t h a t  i f  there  
is an obligation it would be between counsel and Mrs. Mahieu. 
She may.have expended time or e f f o r t  because she had some 
contract o r  relationship with the attorneys i n  behalf of 
the Indians, but we a re  not going to  pass d i rec t ly  on her  
claims here a t  a l l  because we don't think we have the jurisl- 
diction. She has no standing here as  a lawyer, asking f o r  
 attorney?^ fees o r  anything of that type. 

That is  the position we have been compelled t o  take 
because i n  these cases counsel have a r ight ,  i n  behalf 
of the Indians, t o  employ these people where necessary, as 
witnesses, and have them do special o r  extra  work f o r  them, 
i f  they want t o  do so, and, i f  work has been rendered by 
t h i s  person and she has not been paid, i n  order t o  g e t . a  
remedy f o r  that ,  she would have t o  proceed against the 
attorney or h i s  estate ,  who hired her. 

, Now, we are willing t o  allow fees --. I don't mean fees; 
I' mean expenses t h a t  the attorneys incurred and :the a t torney 
is the one who is primarily responsible as the  person who 
employed her and he has t o  assume tha t  l i a b i l i t y  and present  
it t o  the Commission and w e  w i l l  allow any f a i r  expense. 

Mr. Johnson: W e  have done that ,  Mr. Chainnan. 

Chief Coxmissioner Watkins: You have gone so. f a r  as the 
$766 and you assume i t ?  . . - .  

M r .  Jofinson: That is correct. 

Chief ~oukiss ioner  Watkins : And the check would be made, out 
t o  you t o  cover tha t  amount i f  it is f ina l ly  allowed? 
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Mr. Johnson: And t h a t  check would, of course, be immediately 
sent to  Mrs. Mahieu. 

Chief Commissioner Watkins: That i s  p a r t  of your whole 
expense and there would be no special check made t o  M r s .  
Hahieu . 
M r .  Johnson: No, but the amount of her check would immedi- 
ately be fowarded by us t o  her. 

Chief Coxmissioner Watkins: You would have t o  do that and i f  
you didn't  she would have a case against you f o r  faulure t o  
Pay 

We want t o  make t h a t  c l e a r  because we  are not taking 
furLsdiction f o r  something we don't think w e  have any jur is -  
diction over -- t o  recognize her  as-counsel o r  some s o r t  
of special witness i n  an investigation. I f  we should have 
any special witnesses f o r  investigation purposes, we would 
h i r e  them ourselves and they would be paid out  of our regular 
appropriation but, i f  counsel w i l l  not approve her  work o r  
claim f o r  any more than a ce r t a in  sum, then, as f a r  as we 
are  concerned, t h a t  is  binding and the person then has a 
r ight ,  of course, t o  recover from the attorneys i f  she can 
establ ish her case as  a matter of contract.  

flawever, we a r e  not  going t o  be put  i n t o  the  posi t ion 
where we recognize people independently of counsel, such as  
any employee who comes i n  here t o  f i l e  a p e t i t i o n  and ask 
us t o  pass on matters t h a t  a re  beyond the ju r i sd ic t ion  of 
t h i s  Commission -- except, probably, t o  dismiss a p e t i t i o n  
of tha t  sort .  

Now you may procead. 

Mrs. Mahieuwas represented a t  t h i s  hearing by M r .  Paul M. Niebell ,  

an attorney of considerable experience before t h i s  Commission. M r .  Niebell  

argued contrary t o  the rul ing of the Commission t h a t  w e  did i n  f a c t  have 

jurisdict ion to  hear and decide the claim of Mrs. Mahieu, and t h a t  we had 

awarded similar expert fees and expenses i n  the past.  The Commission 

however, aithered Co its rul ing and refused t o  en te r t a in  M r s .  Mahieu's 

.. 
claim on jurisdictional grounds. 
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In h i s  motion for  rehearing, f i l e d  January 16, 1961, M r .  Neibell made 

the identical  argument which counsel has made a t  the hearings on t h i s  matter , 

presently before us. II/ In  fac t ,  M r .  Niebell recited the same l i tany of 

cases from the Court of Claims and t h i s  Comnission i n  support of h i s  

posi t icc,  tSat  under Section 15 of ocr Act t h i s  Commission has the requis i te  

jurisdiction to  hear and pass upon Mrs. Wnieu's claim as a part  of the 

reasonable expenses incurred i n  the presenzation of the t r i b a l  claim. 

By order of t h i s  Commission dated February LO, 1961, the motion f o r  

rehearing was denied. Among other things the Commission stated i n  i t s  

order : 

After hearing the argumenf of counsel, the Commission 
held that the attorneys f o r  the Pra i r i e  Band were the 
proper par t ies  t o  present fo r  a l lcwaxe any claims 
for  expenszs incmred i n  the prosecution of the Pra i r i e  
band's claiin; t h a t  the C o ~ s r i o n  had author iw t o  con- 
s ider  f o r  allowance only tfie claim of $766.07 presented 
by said attorneys f o r  the Pra i r i e  Band t o  pay f o r  the ser-  
vices and expenses of Lucile Bailey Mahieu, and did not 

15/ The principal point made i n  Attorney Niebell 's "Statement i n  Support - 
of Mation f o r  Rehearing" is ident ica l  with the argument advanced by counsel, 
if we h a ~ e  read i t c o r r e c t l y ,  

(p.4) "Section 15 of the  India2 Claims Cornmission Act provides t h a t  
the fees of the attorneys be fixed by the Commission a t  asounts not exceeding 
10 per  centum of the amount recovered i n  any case, and i n  addition the  
Commissicn is  authorized to make an allowance f o r  expenses i n  the following 
language: 'plus a l l  reasacable expenses incurred i n  tne  presentation (prose- 
cution) of the claim.'" 

(p.5) "We submit t h a t  under t h i s  broad language the C d s s i o n  has 
f u l l  authori ty asd jurisdict ion t o  f i x  the value of M r s .  Mahieu's services 
rendered i n  these Pottawatomie cases and t o  allow her proper expenses i n  
carrying on t h i s  work, under her employment by the or ig ina l  attorney f o r  the  
Indians, and as  M r .  Stone requested t o  Conmission t o  do as  pa r t  of the  
reasonable expenses incnrred by said attorney i n  the prosecution of these 
claims. Whether the allowance i s  made d i rec t ly  t o  M r s .  Mahieu, o r  paid t o  
the  attorney of record f o r  and on her behalf, is  wholly immaterial t o  the  
r i g h t  of the Commission t o  determine the value of her services and make an 
allowance f o r  her expenszs i n  accordance with the agreement between Mrs. 
Mahieu and M r .  Stonz." 
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have jur isdict ion under Section 15 of t h e  Indian Claims 
Co~lmtission Act to  determine the expense claim presented 
i n  the pe t i t ion  f i l e d  by sa id  Lucile Bailey Mahieu.' 

Notice of appeal from the  f i n a l  order of t h e  Commission denying the  

aforementioned motion for  rehearing w a s  perfected on June 9,  1961, s a i d  

appeal from the Commission's holding, 

" that  it did not have jur i sd ic t ion  under Section 15 of 
the  Indian Claims Commission A c t  (60 S t a t .  1049) t o  
determine the amount due claimant f o r  serv ices  and 
expenses a s  a pa r t  of the proper and reasonable expenses 
incurred by Robert Stone (now deceased), the  o r i g i n a l  
attorney of record, i n  the prosecution of the  claim of 
the P ra i r i e  B a ~ d  of Pottawatomie Nation of Indians . . . 81 

Thereafter the government moved i n  the  Court of C l a i m s  t o  dismiss 

the appeal and, a f t e r  the matter w a s  br ie fed  and argued, t h e  Court en tered  

its order of Jarrtzary 22, 1962, dismissing the  appeal. The order  s t a t e d  

i n  p a r t  tha t ,  

Upon consideration thereof,  it is  concluded t h a t  t h e -  
Court lacks jur i sd ic t ion  over the  appel lant ' s  a l l eged  
claim. . , - 161 

This case would be of s ingular  importance i f  only f o r  t h e  f a c t  that 

it had afforded t5e Court of C l a i m s ,  the  appel la te  t r i b u ~ l ,  t h e  f i r s t  

opportunity t o  pass upon the  requirements of Sect ion 15 of our Act. 

The Court's br ief  order dismissing the  appeal without q u a l i f i c a t i o n  shows 

strong approval of the Conmrission's j u r i sd ic t iona l  stand. A s  we see it 

now, t h i s  Commission is venturing out on the same ju r i sd ic t iona f  l i m b ,  

but  t h i s  time with more confidence t h a t  the  p o s i t i  on we  have taken here%* 

is sound. 

One might argue that the  issues surrounding t h e  Mahieu claim were n o t  

16/ United States  Court of Claims App. No. 8-61 - 
A - - -- - 
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the same, o r  t h a t  the  ju r i sd ic t iona l  questions concerning Sect ion 15 of 

the a c t  were not as c l ea r ly  defined o r  presented a s  they have been by 

counsel herein  i n  support of the Nathan contract .  We think our de t a i l ed  
* 

appraisal  of the  M,ahieu claim shows subs t an t i a l  s imi l a r i t y .  W e  therefore  

f e e l  bound t o  our previous rul ing,  which was approved by the Court of C l a i m  

as  has been s ta ted .  

I n  sunxnation, t he  Commission would l i k e  t o  make it abundantly c l e a r  

t h a t  i t s  ac t ion  taken t h i s  day on t h i s  present  matter i s  not  t o  be construed 

as an instance i n  which the Commission seeks t o  avoid any of i t s  important 

r e spons ib i l i t i e s  under the  Indian Claims Comission Act. We are only 

t rying t o  follow t h e  law. By doing so we  can avoid needless time consuming 

c o l l a t e r a l  mat ters  t h a t  should not r i g h t l y  be the  concern of t h i s  body. 

It i s  our considered judgment t h a t  our ru l ing  today i n  no way leaves  

the p e t i t i o n e r  and Nathan Associates without a remedy. A s  we see  it, t h e  

Nathan con t r ac t  i s  subject  t o  the  ex i s t i ng  law governing a l l  con t r ac t s  

of t h i s  na tu re  wi th  pa r t i cu l a r  reference at  t h i s  ' s tage  t o  the  appl icab le  

provisions of 25 U.S.C. 82. 

As t h i s  Commission sees it, there  was 

Claims Commission Act w a s  enacted, o r  even 

the p re sen t  au tho r i ty  f o r  the  approval and 

fees  from being wi th in  the  province of the  

never any need, when t h e  Indian 

now, t o  change l e g i s l a t i v e l y  

allowance of expe t t  wi tness  

Secretary of t he  I n t e r i o r ,  and 

-to turn t h a t  respons ib i l i ty  over t o  t h i s  Commission, There i s  the re fo re  no 

necess i ty  t o  read broad implications i n t o  our A c t  i n  order  t o  prevent  any 

* W e  have r e c i t e d  considerabae d e t a i l  i n  report ing t h i s  proceeding for 
t he  reason t h a t  the  decision was not  corculated general ly  bu t  only t o  
t h e  p a r t i e s  t o  t he  action. 
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crying injustice.  lJ 

I n  t h i s  particular case the t r i b a l  pet i t ioners  and not the  t r i b a l  

attorneys made the contract. The Indians have now obtained a favorable 

f u d p n t  and it has been paid and sa t i s f ied .  The Indians' judgment money 

which is now available, is i n  the custody control of the Secretary of In te r io r .  

The Secretary, under 25 U.S.C. 82 has the power and author i ty  t o  determine . 

whether or  not Nathan Associates has performed according t o  t h e  terms of 

t h e i r  approved contracts. I f  tSey have, then the  Secretary can d i r e c t  

payment out of the judgment funds. 18/ It is then only a m i n i s t e r i a l  a c t  

f o r  the Treasury Department t o  make the f i n a l  payment. For 90 years  now 

the  Secretary has been charged with the responsibi l i ty  of carrying on t h i s  

type of ac t iv i ty ,  and tka t  of f ice  must have gained a grea t  dea l  of knowledge, 

experience, and know how t o  perform t h i s  function i n  the  nost expeditious 

and satisfactory mazner. 

17/ It is  t h i s  lack of necessity because of the exist ing l a w  which f u l l y  - 
answers counsel's further contention tha t  the Conrmission's power t o  award 
the  Nathan fees and expenses l i e s  i n  i t s  "implied" o r  ' l a ~ c i l l a r y l '  au thor i ty ,  
which aut50rizy is incidentally rrecessary t o  the C~mmission's proper 
execution of primary poxers a s  d i rec t ly  conferred upon i: by Congress. 

18/ W e  note wfth in teres t  the recent ruling from the o f f i c e  of the  S o l i c i t o r ,  - 
Department of I n t e r i x ,  i n  which he has supplied a broad i n t e r p r e t a t i o n  of 
the S e c r e ~ a q ' s  au~5arit-y under exist ing rules  governing t5e use of t r i b a l  
funds fo r  scch purposes as  may be actfiorized by the Tribal  Governing Board 
and approved by the Secretary of the Inter iar .  This ru l ing  would apparently 
r s l ax  any existing pctlicy restraints which have been adopted by tfie Com- 
missioner of Indian Affairs concerning t3e payment out  of t r i b a l  funds of 
fees o r  expenses due under approved contracts such a s  t5e Nac;fian cont rac t .  
There certainly seems t o  be no legal  basis  fo r  a refusa l  which would hold 
up such payment. (See Memorandum of Septsmber 21, 1961, Re : Authority of 
Secretary t o  Autharize Use of Tribal Funds .) 
" It should also be noted tha t  the Senate on June 12 adopted an amend- 
ment t o  the Inter ior  Appropriations b i l l  placing a l imi ta t ion  on t h e  use of 
Indian Claims jadgment funds by Indian tr ibes.  I n  explaining h i s  amend- 
ment Senator Anderson said, "'=he amendment i s  not  ia tetded t o  ereclude the  
Secretary of h t e r i o r  fron paying the costs of l i t i g a t i o n  i n  accordance 
with the  terms of approved contracts ." (Cong. Rec. 3 ~ n e  12, 1962, p. 9510) 
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We therefore conclude t h a t  the provisions of Section 15 of the Indian 

Claims C o d s s i o n  Act, which empower t h i s  Commission t o  f i x  the attorney 

fees and t o  allow a l l  reasonable expenses advanced by the at torney,  o r  f o r  

which he i s  personally l i a b l e ,  a r e  the c l ea r  exceptions t o  the  ex is t ing  

law governing contracts made with the  Icdian t r ibes .  These exceptions i n  

Section 15 were permitted where the attorney had made advances o r  personal 

commitments because of the  f a c t  t h a t  the  impecunious condition of the majority 

of Indian t r ibes  prevented them from bearing miscellaneous legi t imate c o s t s  

of t h e i r  l i t i g a t i o n  p r io r  t o  judgment. These legi t imate expenses incurred 

i n  the  prosecution of the  lawsuit  (which were described t o  the  Congress by 

M r .  Ernest Wilkinson during hearings on the proposed l eg i s l a t ion )  could be 

borne by t5e t r i b a l  attorneys,  and i f  reasonable, recouped from the  f i n a l  

judgment i f  the lawsuit was  successful.  Since the f ees  and expenses of the  

Nathan Associates, do not qual i fy  as reimbursable items under our in te rpre-  

t a t i o n  of Section 15 o i  our Act, t h i s  Commission i s  without j u r i s d i c t i o n  

t o  hear and pass upon the  a l l ega t ions  of the  ins t an t  p e t i t i o n ,  and therefore  

s a i d  pe t i t ion '  should be dismissed. An order w i l l  be entered t o  t h a t  e f f e c t .  

W e  concur: 

Wm. M. Holt 
Associate Cammissioner 

.Arthur V. Watkins 
Chief Commissioner 

T. Harold Scot t  
Assoc'iate Commissioner 




