
BEFORE THE INDIAN CLAIMS COYXISS I O Y  

THE NEZ PERCE TRIBE OF I N D I A N S  ) 
OR CLIRLES E. VILLIAVS AiUD ) 
JOSEPH REDTHUSDER, 2s repre- ) 
s e n t a t i v e s  of  the  NEZ PERCE ) 
TRIBE OF INDIAYS, ) 

1 
P e t i t i o n e r , )  

1 
v. ) Docket No. 175-A 

1 
THE USITED STATES OF AMERICA, ) 

1 
Defendant. ) 

ORDER ALLOiJING FEES TO ATTORYEYS FOR WEE NEZ 
PERCE TRIBE OF IEDIALYS I N  DOCKET NO. 175-A 

Upon considera t ion of the  p e t i t i o n  of the a t t o r n e y s  f o r  p e t i t i o n e r  

f o r  allowance of an a t to rney  f e e  i n  Docket No. 175-A, f i l e d  h e r e i n  on 

February 16, 1962, and the  defendant having had a  copy of s a i d  p e t i t i o n  

served upon i t ,  and no object ion t h e r e t o  was entered;  and a f t e r  a  hea r ing  

held  be fore  the  Commission on March 29, 1962, a t  which t h e  ~ e t i t i o n e r  and 

the  defendant were represented by counsel; and the Comaission having 

received evidence both o r a l  and w r i t t e n ,  and the  Commission having con- 

s ide red  t h e  e n t i r e  record i n  t h e  case, inc luding s a i d  c o n t r a c t s  of 

employment of s a i d  a t torneys ,  t h e  Commission f inds :  

1. That t h e  a t to rneys '  s e r v i c e s  f o r  the  p e t i t i o n e r  i n  t h i s  case 

w e r e  performed pursuant to  a  con t rac t  between the Nez Perce Tr ibe  of 

Indians  and Kenneth R. L. Simmons, s i n c e  deceased. S a i d  c o n t r a c t  was 

entered i n t o  on September 29, 1950, and was approved by the  Commissioner 

of Indian Affa-irs  on January 8, 1951, s u b j e c t  t o  c e r t a i n  condi t ions  which 

were accepted by the p a r t i e s .  Said contrac t  was t o  remain i n  e f f e c t  f o r  

t e n  yea rs ,  beginning with the  d a t e  of its approval by the  Commissioner of 



Indian Af fa i r s  and extending beyond June 10, 1960, t h e  d a t e  when a f i n a l  

determination was made and entered i n  Docket No. 175-A. That on the  16th  

day of July ,  1951, M r .  Simmons assigned a one-sixth i n t e r e s t  i n  the  

a t torneys  ' contrac t  t o  Wilkinson, Boyden h Cragun (now Wilkinson, Cragun & 

Barker) and s a i d  ass ignment  was approved by t h e  a c t i n g  Commissioner of 

Indian A f f a i r s  on November 16, 1951. That under t h e  terms of s a i d  c o n t r a c t  

upon the  death of Kenneth R. I,. Simmons, wftich occurred on A p r i l  13, 1953, 

the  s a i d  law firm of Wilkinson, Cragun & Barker became possessed of f u l l  

au thor i ty  t o  continue the  prosecution of claims under the  Simmons con t rac t ,  

sub jec t  t o  the  r i g h t  of the  Simmons Es ta te  t o  compensation. The s a i d  

John S. Boyden has f i l e d  h i s  sworn w r i t t e n  consent t o  the  awarding of 

a t to rneys '  f e e s  t o  t h e  f irm of Wilkinson, Cragun & Barker, agreeing t h a t  

his i n t e r e s t  the re in  be  governed s o l e l y  by agreement between himself and 

t h e  finn. 

2. That  t h e  a t torneys '  contrac t  of September 29, 1950, as amended, 

provides i n  p a r t  that :  
- 

"*** compensation s h a l l -  be wholly cont ingent  on t h e  
recovery of a money judgment o r  se t t lement  f o r  t h e  t r i b e  and 
s h a l l  n o t  exceed t e n  pe r  cent  of such recovery ***.I1 

3. That pursuant t o  the  aforesa id  con t rac t  o f  employment, as amended, 

the  o r i g i n a l  p e t i t i o n  w a s  prepared and f i l e d  by M r ,  Simmons on behal f  of 

t h e  Nez Perce  Tribe,  the  p e t i t i o n  a l leged th ree  claims,  and was des ignated 

Docket No. 175. 

4. That on Ju ly  30, 1951, a p e t i t i o n  w a s  prepared and f i l e d  by 

t h r e e  i n d i v i d u a l  Nez Perce Indians res iden t  on t h e  C o l v i l l e  Reservation 

ih the .  S t a t e  of Washington, a s  representa t ives  of t h e  Nez Perce  Tr ibe  of 



Indians,  which was assigned Docket No. 180, and i n  which two of  the  same 

claims al leged i n  Docket No. 175 were a l s o  a l leged i n  Docket No. 180. 

The p e t i t i o n  i n  Docket No. 180 contained an a d d i t i o n a l  claim, l a t e r  severed 

as Docket No. 180-A by order of the  Commission en te red  May 1, 1953. The 

at torneys f o r  the p e t i t i o n e r s  i n  Docket No. 180 were the  l a x  f i rm of 

Cobb and Weissbrodt, James E. Curry, Lyle Keith'and P a t r i c k  H. Winston. 

5. That by order of the Commission entered September 24 ,  1954, 

Dockets Nos. 175 and 180 were consolidated f o r  the  purpose of  t r i a l .  I n  

March, 1956 the  p e t i t i o n e r s  and t h e i r  a t to rneys  i n  Dockets Nos. 175 and 

180 entered i n t o  an agreement a s  t o  r e s p o n s i b i l i t y  i n  p rosecu t ing  s a i d  

claims of t h e  Nez Perce Tribe and the  allowance of a t t o r n e y s '  f e e s .  Under 

the  terms of the  agreement the  f irm of Wilkinson, Cragun & Barker w a s  

employed and give the  exclus ive  r i g h t  and r e s p o n s i b i l i t y  o f  r e p r e s e n t i n g  

a l l  Nez Perce Indians wherever s i t u a t e d  as respec t s  t h e  c la ims pending 

under Docket Nos. 175 and 180, wi th  the  claims a t t o r n e y s  f o r  t h e  Confed- 

e r a t e d  Tribes of the C o l v i l l e  Reservation t o  be  "of counsel" t h e r e i n ,  b u t  

i n  no event  was the compensation of t h e  Wilkinson f i rm t o  be i n c r e a s e d  

i n  excess of the  fees  provided i n  t h e  o r i g i n a l  a t t o r n e y  c o n t r a c t  between 

t h a t  f i rm and the Nez Perce Tribe. The claims a t t o r n e y s  f o r  t h e  Confed- 

e ra ted  Tr ibes  were employed t o  represent  a l l  Nez Perce  I n d i a n s  a s  r e s p e c t s  

the  claims pending under Docket No. 180-A, with t h e  Wilkinson f i r m  t o  b e  

"of counsel" there in ,  b u t  with t h e  provision t h a t  t h e  compensation of 

t h e  claims at torneys f o r  the  Confederated Tr ibes  n o t  be inc reased  i n  

excess of the  fees provided i n  the  o r i g i n a l  c o n t r a c t  between them and t h e  



Confederated Tribes. This agreement was approved by the  Commissioner of 

Indian Af fa i r s  on September 6,  1956. Subsequently i n  accordance wi th  the 

agreement, on December 4, 195 7 ,  t h i s  Commission entered an o r d e r  sever ing 

the  claims i n  t h e  o r i g i n a l  p e t i t i o n s  i n  Dockets Nos. 175 and 180. It was 

ordered t h a t  the  cause of a c t i o n  s e t  f o r t h  i n  the  o r i g i n a l  p e t i t i o n s  i n  

Nos. 175 and 180 involving t h e  Treaty  of June 9,  1863, 14 S t a t .  647, be  

set f o r t h  i n  a separa te  p e t i t i o n  t o  be  given Docket No. 175-A, and is the  

claim i n  which f i n a l  judgment has been entered and i n  which t h e  a t t o r n e y s  

h e r e  apply f o r  a fee. 

6 .  That hearings were he ld  be fore  the  Commission on t h e  v a l u a t i o n  

of t h e  lands  involved i n  ~ o c k e t  No. 175-A i n  December, 1957 and February, 

1958. Proposed f indings  of f a c t  and b r i e f  w e r e  f i l e d  by counsel  f o r '  

p e t i t i o n e r  in May, 1958, and defendantt  s ob jectims , proposed f i n d i n g s  

and b r i e f  were f i l e d  i n  November, 1958, and p e t i t i o n e r ' s  r e p l y  t h e r e t o  

W a s  f i l e d  in January, 1959. O r a l  argument was h e l d  on t h e  m e r i t s  of t h e  

case  on June 5, 1959. 

7. . That on December 31, 1959, t h e  Commission made and e n t e r e d  its 

f indings  of f a c t ,  opinion and a n  in te r locu to ry  o rder  i n  s a i d  Docket No. 

175-A, holding t h a t  p e t i t i o n e r  was e n t i t l e d  t o  recover a g a i n s t  the 

defendant i n  the  amount of $4,297,605.06, less o f f s e t s ,  i f  any. 

8. That the i s s u e  of o f f s e t s  was compromised by t h e  p a r t i e s  f o r  t h e  

amount of $140,000.00, and a j o i n t  motion f o r  e n t r y  of f i n a l  judgment 

was f i l e d  with the  Conrmission on June 10, 1960, based upon a s t i p u l a t i o n  

f o r  e n t r y  of f i n a l  judgment i n  s a i d  Docket No. 175-A, w i t h  approva l s  

- a t t ached  the re to  of the  o f f i c i a l s  of the  Indian o rgan iza t ion  r e p r e s e n t i n g  



the Nez Perce Tribe of Indians ,  p e t i t i o n e r  i n  both Dockets Nos. 175-A 

and 180-A. The compromise of  the  o f f s e t s  was a l s o  approved by t h e  

S o l i c i t o r ,  Department of I n t e r i o r  on June 14, 1960- That a hea r ing  on 

t h e  motion t o  have f i n a l  judgment entered i n  accoreance w i t h  s a i d  s t i p u -  

l a t i o n  w a s  held  before t h e  Indian Claims Commission on June 13,  1960, 

and on June 17, 1960, t h i s  Commission issued f ind ings  of  f a c t  and an  

opinion approving the compromise and entered f i n a l  judgment i n  t h e  amount 

of $4,157,605.06. That the  amount of the .  judgment was appropr ia ted  by 

Congress t o  the  c r e d i t  of t h e  Indians on September E, 1960. 

9. That even though the  defendant d id  not  f o r n a l l y  oppose t h e  

g ran t ing  of s a i d  p e t i t i o n  f o r  a t to rneys '  f e e s  i t  d i d  f i l e  w i t h  t h e  Commis- 

s i o n  t h e  views of the  Department of I n t e r i o r  and t h e  Bureau of Ind ian  

A f f a i r s  wi th  respect  t o  the  sub jec t  mat ter  of t h e  p e t i t i o n ,  and t h e s e  

views have been f u l l y  considered by t h e  Commission a long  w i t h  t h e  

balance  of t h e  record he re in  i n  t h e  making of the  award of a t t o r n e y s '  

f e e s  f o r  services rendered herein.  

10. That by reso lu t ion  dated May 9,  1961, t h e  Nez P e r c e  T r i b e  of 

Idaho, p e t i t i o n e r  herein,  a c t i n g  by and through t h e  Xez Perce  T r i b a l  

Executive Committee, consented t o  and approved the  r e q u e s t  o f  t h e  a t t o r -  

neys f o r  the  t r i b e  t h a t  they b e  awarded a f u l l  t en  p e r  c e n t  of t h e  f i n a l  

judgment as compensation f o r  t h e i r  se rv ices  rendered i n  Docket No. 175-A, 

11. Having considered t h e  e n t i r e  record of t h e  c la im concluded 

under Docket. No. 175-A, and t h e  circumstances surrounding t h a t  c la im and 

t h e  s e r v i c e s  of a l l  the  a t torneys  f o r  p e t i t i o n e r ,  aad s i n c e  t h e  Nez Perce  



Tr ibe  is  required  t o  pay only one a t to rney  f e e  f o r  such services, t h e .  

Commission now f inds  t h a t  a reasonable and proper a t to rney  f e e  t o  be 

awarded t h e  contrac t  a t to rneys  f o r  t h e  Nez Perce  Tr ibe  is t e n  p e r  cen t  

of  t h e  f i n a l  judgment of $4,157,605.06, o r  t h e  sum of $415,760.50, f o r  

a l l  a t to rneys '  services rendered on behalf of t h e  p e t i t i o n e r  i n  Docket 

No. 175-A, and pursuant t o  t h e  con t rac t  under which s a i d  s e r v i c e s  were 

rendered. 

IT IS THEREFORE ORDERED AND ADJUDGED t h a t  t h e  law f i rm of Wilkinson, 

Cragun 61 Barker and Newton D. Simmons and Sara  Simmons Hertz,  he i rs -a t -  

l a w ,  and d i s t r i b u t e e s  of t h e  e s t a t e  of Kenneth R. L. Simmons, deceased, 

are hereby awarded and allowed t h e  sum of $415,760.50 which sum s h a l l  

b e  in f u l l  compensation f o r  a l l  l e g a l  s e r v i c e s  rendered t h e  Nez Perce  

Tr ibe  of Indians  i n  t h e  prosecut ion of its s a i d  claim i n  Docket No. 175-A, 

and t h a t  s a i d  sum s h a l l  be paid  ou t  of t h e  appropr ia t ion  which t h e  

Congress has  made t o  s a t i s f y  t h e  f i n a l  award t o  s a i d  Indian t r i b e  made 

by th is '  Commission on t h e  17 th  day of June, 1960. 

Dated at  Washington, D. C., t h i s  30th day of A p r i l ,  1962. 

Arthur V. Watkins 
Chief Commissioner 

Wm. M. Holt  
Associa te  Commissioner 

"T. Harold S c o t t  
Associate Commissioner 




