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O P I X L ~  OF TXE cO:.mssIctx -- - 
It  1.- A O A C ,  Associate Commissioner, delivered the opinion of the Comnission. 

The Chiclicsa?~ Nation of Indians 5as  brought the subject claim t o  

recover  t he  vzlue of a orre-fourth in t e res t  it hzd acquired in  z t r a c t  

of lea3 s:Sich wzs erroneously exclxded f rm an Etrea which hed been ceded 

t o  t 5 a  C!io:tm Ration. !!3e defe2dant has moved for  a smx2ry judgment 

on the gror.i,3 that  thore i s  no genuine i s sue  as t o  any mater ial  f a c t  and 

thai: Zhn_ ristzcr is iuclicata by reasoa of forml.1: dzc is ior?~  of t3e  C m r t  

of Cla.ta3. Tn? p2titio~er f i l e d  o3ject ions  t o  defendant's not ion and s a i d  
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The Choctaw Nation acquired, by cession from the United States ,  a 

t r a c t  of land located i n  the sout5ern par t  of the present S ta te  of 

OklA.ma (Treaty of October 18, 1820, 7 S ta t .  210). Thereafter,  by the 

Treaty of January 20, 1825 (7 Stat .  234) the Choctaw Xation ceded t o  the 

Vnited States a l l  tha t  portion of the land ceded t o  it by the Treaty of 

1820 lying eas t  of a l ine  beginning on the Arkansas River one hundred 

paces eas t  of Fort  Smith, and runlling thence due south t o  Red River. 

The eastern boundary of the Choctaw larid, as establ ished by the 

1825 Treaty, was s=veyed and marked i n  Novenber and kcember, 1825, and 

t5e Line thus fixed was supposed t o  be the t rue  eas t  boundary. Upon a 

resurvey of the  l ine,  following the Treaty of June 22, 1855 (11 Sta t .  

611), it was discovered tha t  the or ig ina l  survey was i n  e r ro r  and t h a t  

t5e l i n e  bore t o  the west from the t rue  north-south l i n e ,  leaving a 

t r iangular  t r a c t  of land of 136,204.02 acres t o  the e a s t  of the l ine ,  

which t r a c t  should have bee3 inciuded in  the  land conveyed by the United 

S ta t e s  t o  the  Choctaw Nation. 
, 

In the  meantime, by the Treaty of January 17, 1837, (11 Sta t .  573) 

t3e Cfioctaw !?ation agreed far a consideration of $530,000.00 t o  s e l l  t h e  - 
Chickasaws in t e res t  i n  i t s  lands. Thereaftersethe Choctaw's i n t e r e s t  

i3 S e  lads was determiaed t o  be t5ree-fourths and the Chickasaw's 

izterest one-fourth. 

Congress, by &e A c t  of March 3,  1875, provided t h a t  the  eas te rn  boundary 

t5e  Choctaw-Chickasaw' t r a c t  s h u l d  be as o&inally surveyed and marked 

1825 . That ac t  thus r a t i f i e d  and made permanent the boundary l i n e  a s  
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o r i g i n z l l y  sn rvcycd  m d ,  2s 2 consequence, t h e  t r z c t  of i36,20::.02 ac res  

r?ss m t  i~:clcJed ir.1 t h e  la2Js ceded by tl!e 1.823 end 1825 Tren ' i ies .  

ID. 1835 the  Court of C l a i m s  a l loved t!le C ~ O C ~ Z ~ J  R~.tim the va lue  

of t h e  136,204.02 2.~1-es,  found t o  he $G8,102.00, i n  deciding v a r i o u s  

pensat ion f o r  i t s  i r - t e res t  i n  t h e  errclneous survey s t r i p  of l and  involvcd 

i n  t?:e Choctaw Nafion case. In t h a t  a c t i o n  t h e  Chickasaw Nation sou&t 

t o  recover "the sum of $42,793.45 (whic3 i s  cne-fourth of t h e  t o t a l  srrm 
1 / 

of $171,193.81, t h e  t o t a l  val~e of the  136,955 .O5 a c r e s  of l and  now in 

controversy ,  c a p u t c d  upon t h e  b a s i s  of $1.25 per ac re ) ,  t o g e t k r  wi th  

i n t e r e s t  a t  the  r a t e  of f i v e  per  centum per ansum fron March 3 ,  1875, t o  

t h e  date of such judgmect . . ." (Anended Pctitioz, filed Jaxary 19,  1937, 

i n  t h e  Conrt of Claims, No. K-334, Def. Ex. 1, p. 9). 11 t h a t  case t h e  

Court of Claims fourrd t h a t  tbe vzlue  of the lads taken a s  2 r e s u l t  of t h e  

erroneous survey was $68,102.00 arrd made an award t o  t5e CLickasaw Nat ion 

1 / I n  i t s  p g t i t i o n  the Chickasaw N a t i o ~  a l leged tfie area 02 t5e tract - 
t o  be "136,955.05 Ecrzs (or t5e nmbcr of acres  wXch the proof may 
show)" ( D c f .  Ex. 1, p.  8) .  
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i n  the  amount of $l7,025.50 with i n t e r e s t  a t  the  r a t e  of 5 per  cen t  per 

from February 19, 1906, t o t a l i ng  $5O,l28.27. The Chickasm Nation 

v. The United S ta tes  and the  Choctaw Nation, 94 C. Cls.  215. Subsequently, 

upon the hearing of t he  defendantf s counter,claim, t h e  cour t  he ld  t h a t  

defendant was e n t i t l e d  t o  an o f f s e t  of $57,500.00' (103 C. Cis. 45)  

Accordingly, t he  cour t  s e t  o f f  agains t  t h e  award i n  favor of t he  Chickasaw 

Nation the exact  amount of t he  award and the  p e t i t i o n  w a s  dismissed. 

I n  t he  subject  case t h e  pe t i t i one r  seeks recovery of one-fourth of 

tfie value of the  136,204.02 acre  t r a c t  a l l eg ing  t h a t  such land had a 

value of $17 1,193.81 and t h a t ,  therefore ,  t h e  Chickasaw Nation should 

recover t he  sum of $42,798.45 together with t h e  sum of 5% per  annum 

from the  e f f ec t i ve  da te  o f t h e  Act of 1875. 
. . \ 

The doctr ine  of r e s  lud ica ta  operates t o  bar  a subsequent demand by 

a par ty  based upon a claim which has previously been adjudged on i t s  

m e r i t s  between t he  same par t i es .  There i s  no d i spu te  i n  t h i s  case  as t o  

&e iden t i t y  of t he  p a r t i e s  in  th+s claim and t h e  Court of C l a i m s  case. 

And while there i s  no d i spu te  that t he  Court of C l a h  ad jud ica ted  t h e  

pe t i t i one r ' s  claim f o r  j u s t  compensation f o r  t h e  same lands  involved i n  

the sub jec t  case,  it i s  pe t i t i one r ' s  content ion t h a t  t h e  p r i o r  L i t i g a t i o n  

involved l e g a l  and equi tab le  .claims while t he  i n s t a n t  case involves purely 

moral considerations. Pe t i t i one r  akgues t h a t  t he  l e g a l  defense  of res 

j u d i c a t a  cannot operate t o  bar  a claim asser ted  on moral g ro-ads .  

While t h e  p e t i t i o n  iq t h i s  case  asse r ted  t h e  claim f o r  recovery 

under Clauses (3) and (5) of Section (2) of t h e  Ind ian  Claims Coxmission 
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Act (60 S ta t .  1049; 25 U.S.C. 70a) pe t i t i one r ' s  counsel s t a t ed  a t  LFle 

o ra l  argument on April  11, 1962, tha t  the claim was brought u~zder 

Clause (5) only and t h a t  there was no claim under Clause (3) (April  11, 

1962, Tr. 18). The provisions of Clause (5) of Sect ion (2) of t he  Act 

confer upon the C m i s s i o n  jur i sd ic t ion  t o  hear and determine "claims 

based upon f a i r  and honorable dealings that  are not  recognized by any 

ex is t ing  r u l e  of l a w  o r  equity" (25 E.S.C. 70a). Sect ion (2) of t h e  

Act a l so  contains t h e  provision "all claims hereunder may be heard 

uld determized by the  C m i s s i a r ?  notwi",?standisg a2y s t a t u t e  cf  l i m i t a e i ~ r s  

o r  laches, but a l l  o ther  defenses s h a l l  be ava i lab le  t o  t h e  United States." 

I n  t h i s  case ttre Chickasaw Nation. seeks t o  5ave t h i s  Commission 

e n t e r t a i n  a claim which has been £ally adjudicated on the  m e r i t s  by &e 

Court of Claims. As  f radcly s t a t ed  by i t s  cmcsel, p e t i t i o n e r  wozld have 

t h i s  Connnis s ion  vahe fie lands involved a t  a g rea t e r  f i g u r e  than  tke  

f i f t y  cents  per acre  a m o ~ ~ t  a s  found by t h e  Caurt of Claims and, up03 a 

findirrg t h a t  the  United S ta tes  ( i n  *is case the Court of Claims) ac ted  

unfa i r ly  =d dishonorably toward Eze CLickasaw Nation, e n t e r  an award 

for a srrm :greater than t h a t  allowed by tke  Court of C l a i m s .  

W e  cannot agree wit3 pe t i t i one r r  s cozterrtioz i n  t3is case. It i s  

c l ea r  that the claim presented tere fo r  j m t  compensation f o r  the taking 

by the t 'nited S ta tes  of lands iz w>i& pe t i t i one r  had a one-fourth i z t e r e s t  

was  f u l l y  adjudicated by t5e Court of Claims on i t s  mer i t s  between the  

same p a r t i e s  t o  t5is action,  and the defense of tes j ud i ca t a  bars  t5is 

C m i s s i o n  from enter ta ining t k i s  claim, 
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This same question was before the Court of Claims on appeal from 

a decision by t h i s  Commission granting defendant a summary judgment on 

the defense of res ludicat?. In  affirming the decision the Court of 

Claims stated, i n  The Western (Old Se t t l e r )  Cherokee Indians, e t  a1 

v. The Vnited States, 116 C. Cls. 665, 677, 678 (Cert. denied 340 U. S. 

903) : 

* * * A study of the history of the Act of August 13, 1946, 
supra, particularly of Section 2, defining the jurisdict ion 
of the Indian Claims Commission and enumerating the types of 
claims which the.Commission should hear and determine, shows 
that  it was not the intention of  the Act t o  permit Indian 
t r ibes  or bands or identif iable groups of Indians, t o  re- 
l i t i ga t e  before the Commission any claim with respect t o  
which suQ t r ibes,  bands or groups, had had tkir  day i n  
court. fCiting legis la t ive  history ref erenceg/ We think 
it is clear  tha t  appellants have heretofore had the i r  day 
in  court upon &eir  cLaims for  in te res t  on the principal 
sums on Which t5ey now seek t o  recwer additional i n t e r e s t  
in these proceedings before the h d i a n  Claims Commission. 
Ih addition, we  think it is  clear  from the  history of the  
Act of 1946-that Congress did not intend t o  confer upon t h e  
C-sion jurisdiction t o  permit claims, such as are here 
involved, to.be re- l i t igated under clause (5 )  of Section 2 

the basis of f a i r  and honorable dealings, Clause (5) 
obviously has reference t o  the fundamental characker of the  
claim rather than t o  the theory on which an Indian t r i b e  as 
band may seek t o  h o k e  the jurisdict ion of the Indian Claims 
Cammission, Cf, Sioux Tribe of Indians v. The United States ,  
112 C, Cls.  39, 45, 46; Sioux Tribe of Indians v. The United 
States, 122 C. C l s .  50. 57, If *e claims made by appellants - 
i n  these cases could 6e a g a n  Beard' =d -aetennTnea by the 
Indiazt Claims CommZseion, it would be d i f f i cu l t  t o  imagine a 
claim, even though previously considered and decided on the 
merkts by t h i s  court, which could not be re- l i t iga ted  before 
the Cammission merely by basing the claimed r igh t  of recovery 
on the prwis ion of clause (5) , supra. Clause (5) was in- 
tended, as i t s  language clearly shows, when considered in  the 
l igh t  of its history and other prwis ions  of Section 2, t o  
c w e r  only moral claims based on jus t ice  and fair dealings or  
broad principles of equity and just ice,  with respect t o  which 

.. no court had theretofore made a determination on the merits, 
or could have made such a determinatim under the terms of 
prior  jurisdictional acts, See 'The Western (Old Set t le r )  
Cherokee Indians, e t  al., v, The United States,. 114 C. C l s .  716, 
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' 3 e  cLzim asse r t ed  he re in  having been adjudicated on i t s  merits 

5y t h e  Court of Claims between t h e  same p a r t i e s ,  t h i s  Commission i s  

wi thout  j u r i s d i c t i o n  t o  e n t e r t a i n  the s u b j e c t  claim. The motion for 

sunnary judgment w i l l ,  therefore ,  be granted and t h e  p e t i t i o n  dismissed.  

Wm. M. B o l t  
Associate Commissioner 

We concur: 

Arthr V. Watkins 
Cfiief Commissioner 

Y. Earo ld  S c o t t  
Associate Comnissioner 




