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P e t i t i o n e r ,  ) 

V. 

THE UNITED STATES 

1 
1 Docket No. 110 
1 

OF AMERICA, 1 
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Defendant. ) 

Decided: March 2 ,  1962 . 

Appearances: 

Frederick W. Post ,  Attorney 
f o r  Pet i t ioner .  

Frederick C. Ward, Jr., with 
whom was M r .  Assis tant  Attorney 
General Ramsey Clark, 
Attorneys fo r  Defendant. 

OPINION OF  THE CONMISSION -- 
Halt, Associate Commissioner, delivered the  opinion of t he  Commission. 

This case is before  the  Commission f o r  determination of t h e  va lue ,  i n *  

1859, of  t he  t r a c t s  of land described i n  Finding of Fact  No. 16 hereto-  

fore made. 

By i t s  decis ion rendered on October 30, 1957 (5 Ind. C1. Chm. 525) ,  

t he  Commission found t h a t  the  t r a c t s  of land described i n  Finding No. 16 

were taken by t h e  defendant on March 8,  1859; t h a t  t he  land was t o  be 

valued as of t h a t  date ;  and t h a t  t he  re ta ined r i g h t s  of t h e  p e t i t i o n e r  i n  

such lands,  t he  consideration paid,  and the  value of  t h e  lands  would be 

made t he  sub jec t s  of f u r the r  proceedings. Hearings were 'held  on August 12 

and 13, 1959. The p a r t i e s  have f i l e d  t h e i r  respec t ive  proposed f i nd ings  
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and briefs  tn sup$ort thereof. The pet i t ioner  d i d  not f i l e  objections 

to the defendant's proposed findings or a reply b r i e f ,  although such 

objections and brief are permitted by the Rules of the Commission. 

The acreage contained within the exterior  boundaries of the property 

described i n  Finding No. 16 (hereinafter referred t o  a s  "the Lmmi tract") 

was computed by the Cadastral Engineer, Bureau of Land Management, Depart- 

ment of In ter ior ,  a t  the request of the Department of Just ice.  The pa r t i e s  

have stipulated to  the accuracy of the computations of the Department of 

Interior ,  These computations a re  tha t  the  gross acreage of the Lummi 

t r a c t  (Finding No. 16) embraced 107,500 surface acres,  and t ha t  t h i s  

gross figure included 22,180 acres -of the waters of Bellingham Bay, 320 

acres.of  inland fresh water, and 12,440 acres reserved t o  the Indians as 

the original  Lrmrmi Reservation under the Point E l l i o t t  Treaty of January 22, 

The defendant contends tha t  the lands covered by ident i f iable  bodies 

of w a t e r  should not be valued speci f ica l ly  and t ha t  the lands reserved 

by the Indians s h k d  not be included in. the valuation. Hence, the 

defendant computes the ne t  land-area t o  be valued as 72,560 acres. The 

- pet i t ioner  has not ubjected t o  t h i s  position i n  so many words; hqwever, 

pet i t ioner 's  mathematical computations disclose t ha t  a l l  lo? ,500 acres  

must be-valued .at the pet i t ioner 's  f igure of $2.78 per .acre t o  reach the 

pe t l t ione t  '13 proposed t o t a l  valuati6n of $298,850.00, 

In accordance'with-the position set out in the Supp1ementary.Opinion - 
* dated -- Oc%ober 20, 1958, in Nooksack Tribe v. United Sta tes ,  Docket No. 46 

(6 ind. C1. Cam. 681), and in the opinion dated Harch 5 ,  -1959, in . 
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Confederated Tr ibes  of the  Colv i i l e  Reservation v. United States, Docket 

No, 181 (7 Ind. C l .  C-. 187, a t  p. 212), the  lands covered by i d e ~ t i -  

f i a b l e  bodies of waeer w i l l  not  be v a h e d  separa te ly .  As  noted i n  t he  

opinion f i r s t  c i t e d ,  supra ,  inc lus ion  o r  exclus ion of submerged ac reage  

merely lowers o r  r a i s e s  t h e  per a c r e  average without  changing t h e  award. 

Rence, it i s  a c t u a l l y  immaterial whether t h e  water acreage i s  deemed 

"excLudedW o r  "included" inasmuch as t h e  va lua t ion  i s  of  t h e  e n t i r e  t r a c t  

as a whole and n o t  of each ind iv idca l  a c r e  separa te ly .  The wa te r s  a r e  

always considered t o  t h e  ex ten t  t h a t  they enhance t h e  land value. The 

Land reserved by the  Indians  w i l l  no t  be included i n  tke land t o  be v a l u e d ,  

s i n c e  t h e  defendant  d id  n o t  purport  t o  a c q ~ i r e  it. 

The p a r t i e s  have s t i p u l a t e d  t h a t  t h e  evidence i n  each of t h e  Puget  

Sound c a s e s ,  and p a r + i c a l a r l p  the  Nooksack case  which involved land ad- 

j a c e n t  t o  t h e  L - m i  t r a c t ,  may be used i n  t h e  d i s p o s i t i o c  of che c a s e  

a t  bar.  

The cons ide ra t ion  which may kave been paid f o r  t h ~  Lummi t ra . c t  was 

d i scussed  a t  length  by t h e  Court of Claims i n  The k w a n i s h ,  e t  a l ,  I n d i z n s  

v, United S t a t e s ,  79 C. C l s .  530 (1934) a t  pages 580-584. The Lmuni T r i b e  

o f  I n d i a n s  was a s ignatory  power t o  the  Po in t  Elliott Treaty of January  2 2 ,  

1855 (12 S t a t .  927) , which was  r a t i f i e d  by the  Senate on March 8, 1859, 

and proclaimed by the  R e s i d e n t  on A p r i l  11, 1859. A r t i c l e  V I  of that 

T r e a t y  (12 S t a t ,  927, a t  p. 928) provided: 

"Article VI. I n  considera t ion of the above cess ion ,  t h e  
United S t a t e s  agree t o  pay t o  t h e  s a i d  t r i b e s  and bznds 
t h e  sum of one hundred and f i f t y  thousand d o l l a r s ,  i n  t h e  
fo l lowing  manner--that i s  t o  say: For the  f i r s t  year a f t e r  
t h e  r a t i f i c a t i o n  hereof ,  f i f t e e n  thocsand d o l l s r s ;  f o r  
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the next two years, twelve thousand dollars each year; for  
the next three years, ten thousand dollars each year; for 
the next f o x y e a r s ,  seven thousand five hundred dollars 
each year; for the next f ive years, s ix  thousand dollars 
each year; and for the l a s t  five years, four thousand two 
hrurdrerl a ~ d  f i f t y  dollars each year. A11 which said sums 
of mc.ney shall  be applied t o  the cse and benefit of the . 
said Indians under the direction of the President of the 
United Ststes , who may from time to time determine a t  h i s  
discretion cpon what beneficial objects to expend the same; 
and the Saperi3tendent of kd i an  Affairs,  or other proper 
officer, shal l  each year inform the Resident  of the wishes 
of said bd ians  in  respect thereto." 

It may be zoted parenthetically t ks t  while the gross sum of $150,000.00 

was expressed, the.severa1 amounts t o t a l  $150,250.00. Article X I 1 1  of the 

Treaty (I2 Star. 927, a t  p. 929) provided: 

"Article XIPI. To ezable the said Indians to remove t o  
and s e t t l e  upon their aforesaid reservations, and t o  c lear ,  
fence, and break up a sufficient  p n t i t y  of land for cul- 

. t ivation, United States fxrther agree to pay the sum of 
f if teen thousand dolzars t o  be la id  ouf and expended under 
the direction of the Presi<ent and in such manner as he 
shall approve. lr ' 

Article XIV of the Treaq- (id.) contained pravisions. for a school and shops, - 
and for the employment of suitable persons i n  connection therewith. The 

Last 

Each 

sentence of Article XIV contained these commitments: 

11 . . , tke expeItses of said school, shops, persons em- 
ployed, and medical attendance t o  be defrayed by the United 
States, d no: deducted from the armuities," 

of tbe eleven treaty tribes chimed one-eleventh of the t r ea ty  con- 

sideration (79 C. Cls ,  530, p, 580). No evidence concerning the  consideration 

actxally paid, i f  any, or  the value of such paid consideration has been 

adduced, Ort the basis of the present record, the quantum of consideration 

cannot be determined. Accordingly, the parties w i l l  be required t o  sub- 

m i t  . evidence of the value of the consideration 
.. - a t  a future date. In  t h i s  
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connection,  the  p a r t i e s  \<ill conply w i t l i  recent- dec i s ions  of the  Court: 

o f  Claims holding t h a t  t1.e va lue  of the  consi .derat ioa i.s t o  be cornpl-ted 

by d s t e r x i n i n g  t h e  " t r e ~ ~ t y  d a t e  v&luc'' of t h e  r i g k c  r ece ive  fut-::re 

payments. The Crow Tr ibe  of Indizns v. Unite3 St:?Lfs, 264 F'. 2d 361 -------- 
.. 

(C. C l s .  1960),  c e r t .  den. 36G C.S, 9'14 (19Gl) , znd ca.sci t k r e  c i t e d .  

The acreage of  the  Lvniii t r a c t  inc  :s.ded t!,e f o l  l o v i c g  bod i e s  of l and  : 

Nainl and 25,GL.j a c r e s  
Orcas Tslaad 36,930 &ires 
Lxazi  I s l s n d  5,253 a c r e s  
Sfl:?x~ 1 s  j-znd 4,719 s c r c . ;  

S t a t e s  I n t e r n a t i o n a l  Eiomdary, on the  west by the Georgia SCr,o,it, and 

on t h e  south by Lwmi Bay, IJ.ctlefs P a s s a ~ e ,  m.3 Bcl.;.i.n~han Eay. The main- 

land vas watered by t h e  Nooksack River which flowed' i n t o  Bellingham Bay,  

t h e  Lum2i Fork (of t h e  Rorksack River) which flowed ir'ro L c m i  Bay,  and 

a number o f  smal l  creeks f lox ing  from e a s t  t3 w e s t  i n t o  Bellingham Bay. 
, 

The Kooksack River was of navigable s i z e ,  b c t  massive l a g  jams prccludcd 

t h e  u s e  of b o a t s  o r  t h e  d r i v i n g  of logs  be fo re ,  or,, and a f t e r  t h e  

v a l u a t i o n  da te .  Likewise, t h e  h m m i  Fork w a s  s u f f i c i e n t l y  deap f o r  nav i -  

g a t i o n  b u t  log jams preclzded the  use of b o a t s  o r  the d r i v i n g  of logs .  

The l e s s e r  c r e e k s  watering the mainla~ct  were t a o  shal low f m  n , i v i g ~  t i o n  

o r  t h e  dr iv ing of logs.  

The i s l a n d  p o r t i o n  of the  L m i  t r a c t  cons is ted  of Lwnii IslancI 

(southwest of F a l c ' s  Passage), Orcas Islartd (vest:  c.f Ltiim~i I s l and  a c r o s s  

t h 2  Georgia S t r a i t ) ,  and Shsw Is land ( s o ~ t h w s s t  of 0 ~ ~ ; s  Is lznd) .  These 

i s l a n d s  had no s t r e a x s  o f  inpc~rtance ts lzmbering. 
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The mainland t r a c t  lay i n  a band of heavy timber which v i r t u a l l y  

covered the enEire area west of the Cascade Mountains. Aboct seven- 

eighths of tfie timber was Douglas f i r ,  a l so  known a s  red f i r .  Other 

valuable timber in  the area included red cedar and hemlock, I n  1899, 

Henry Gannett, Chief c f  the Division of Geography and Forestry f o r  the 

Department of I n t e r i o r ,  repcrted tha t  ". . . with the exception of the 

redwocds of California,  the fores ts  of Washington a r e  the denses t ,  

heaviest, and mast continuous in  the United States.  Except fo r  a f e w  

p ra i r i e  openings, and except where removed by f i r e  or  the ax ,  they cover 

the country a s  a thick mantle from high up on the Cascade Range westward 

t o  the shore of the Pacific." 

The Lummi t r a c t ,  being immediately west of the Nooksack t r a c t ,  was 

embraced b y  the mantle of valuable timber described above. The L . m i  

timber was comparatively accessible,  even with the  crude lumbering 

techniques then available because so  much of these timberlands fronted 

upon the navigable waters of Bellingham Bay, Lummi Bay, and the  Georgia 

S t r a i t .  The defendant's expert witness asser ted t h a t  of the  25,647 land 

acres  comprising the mainland, 14,462 timbered acres  (about 207, of t h e  

t o t a l  land of the t r ac t )  were completely accessible ,  being wi th in  one 

and one-half miles of usable water; 7,185 timbered acres  were next  

accessible ,  being beyond one and one-half miles from usable water;  and 

the remaining 4,000 acres were potent ia l  ag r i cu l tu ra l  land. Henry Gannet tDs 

Forests  of Washington (1902) contains the estimate t h a t  the western main- 

land then worzld prodi;ce abo-lt 3,000 board f e e t  per acre ,  but  the  defendarit 

concedes tfiat :he estimate wa.s not indicat ive of the weli-timbere5 a r e a s  
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o f  t h e  r r ~ i n l a n d  p o r t i o n  of  t h e  L u m ~ i  t r a c t  i n  1859, and tt~cit t h e  o r i g i n a l  

t i n b c r  s t znd  was dense and of  good qua1i;y. The c s p c r t  v i t n e s s c a  i o r  both 

Reports  conce i -n i r ,~  thc  e a r l y  l i f e  i n  t he  sc.ttlc;r;cxt o f  t h e  P u g c t  

Sound a r e a  r c f c r  t o  f o r c s t  fi:-cs i n  t h a t  2 ~ ~ 2 . .  Vhilc. i t  i s  n o t  p o s s i b l e ,  

t hey  could  see t h e  gain?, and  t o  improve t h e  grovtll of b r r r y  pa t ches .  T h c r c  

were  r e p o r t s  of g r e a t  f i r e s  tllroughout t h e  Csscades i.11 l W 3 ,  1855, a n d  

1857. Thc comnents of t h e  Surveyor G t n c r a l  r e l a t i v e  t o  t h e  l a n d s  i n  t h e  

Lumini t r a c t ,  p a r t l y  surveyed i n  1859, d i s c l o s e  a p p r e c i a b l e  f i r e  damage, 

Township 38 North , Range 1 E a s t  

S e c t i o n s  25-26: Old open burn. Land n e a r l y  l e v e l .  
S o i l  2d r a t e .  Timber: f i r  and 
cedar  killed by f i r e .  

S e c t i o n  1: Swamp covered w i t h  dense growth o f  
flag, willow and hardhack. FTzter 
i n  pools.  Burnt  r i d g e  of  t imber.  

S e c t i o n  13: Land r o l l i n g  burn. S o i l  1st r a t e .  
Timber: f i r  and cedar  most ly  k i l l e d  
by f i r e .  

T o m s h i ~  3% North, Rsnse 2 E a s t  

S e c t i o n  18: Land r o l l i n g .  S o i l  2d r a t e .  
Timber: f i r ,  cedzr  and maple,  
k i l l e d  by f i r e .  G r o ~ n d  covercd 
wi th  dead brush. 
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Township 39 North, Range 2 East 

Sections 33-34: Burnt lands. Cedars 36", 
lZ4", 20", maple 18" dia. 
Land rol l ing.  Timber k i l l ed  
by f i r e .  

The timber on the island portions of the Lununi t r a c t  averaged an 

- appreciably less  desirable qual i ty  than tha t  found on the mainland, and 

was l e s s  dense. The timber on the lower cen t ra l  portion of Orcas Island 

was heavier and of be t ta r  qual i ty  than tha t  found on the remainder of 

tha t  island or on the other islands, The Surveyor General pointed out 

tha t  large portions of each of the three islands were su i t ab le  only for 

sheep pasturage. 

The mainland portion of the Lmmi t r a c t  lay in  the Puget Sound Basin 

and was wholly within Whatcom County, State  of Washington. The S o i l  

Survey of Whatcom County contains the following informzition: 

"This basin area consis ts  of extensive a l luv ia l  f l a t s  and 
low ,  smooth, g l ac i a l  and post-glacial f luv ia l  or marine 
terraces,  low, ro l l ing  g lac ia l  ground-moraine plains  
flanking these f l a t s  and terraces and occasional f r o n t a l  
recessional moraines of more pronounced r e l i e f  . . , 
"Some of t h e  lower h i l l s  have been scoured by g lac ia t ion  
and t e r t i a ry  and Paleozoic sedimentary rocks a re  exposed. 
Glacial d r i f t  mantles most of the h i l l s ,  however, and the 
d r i f t  plains run onto the mountain s ides  and extend as 
embayments into valley passes." 

Approximately 14% of the mainland portion of the Lunrmi t r a c t  w a s  located 

in  the low f l a t  a l luv ia l  plain of the Nooksack River and i n  the  narrow 

val leys of the small creeks, The balance of the mainland was r o l l i n g  t o  

h i l l y ,  with h i l l s  and ridges r i s i n g  200 t o  300 feet.  The s t r e a n  va l l eys  

were arable and, according to  the f i e l d  notes of the Surveyor General, 
.3 



10 Ind. C1. Corn. 286 302 

there  were patches of land su i t ab l e  fo r  ag r i cu l t u r e  s ca t t e r ed  through t h e  

h n m i  mainland t r a c t .  Much of the  stream val ley a reas  were swampy or  

sub jec t  t o  per iodic  overflow, and these a reas  produced exce l l en t  g rass .  

The defendant's exper t  witness on evaluat ion,  C. Marc M i l l e r ,  t e s t i f i e d  

var iously  t h a t  "Most of the  r e s t  of the  swamp area  was suscep t ib le  of 

reclamation without t he  expenditure of excessive amounts of labor  o r  

money;" t h a t  ". . . t he  reclamation of these  lands would n e c e s s i t a t e  a 

considerable ou t lay  i n  labor  o r  money . . ."; o r  t h a t  ". . . a very con- 

s iderab le  out lay i n  1abor .or  money would have been requ i red  t o  rec la im 

t h i s  swamp a r e a  . . ." Since t h i s  exper t  witness cons i s t en t l y  p resen ts  

t he  view t h a t  the swampy a r ea s  could be reclaimed without d iking by 

c l ea r ing  t he  channels of t h e  streams draining the  a r e a  and by digging 

drainage d i t ches ,  h i s  f i r s t  view, "Without t he  expenditu-es of excess ive  

amounts of labor  o r  money," seems the  most p lausible .  

As  previously  noted,  t he  i s land  por t ions  of the  L u m i  t r a c t  contained 
, 

timber stands of varying q u a l i t y  and mcch land t h a t ,  according t o  t h e  

-. 
Surveyor General, was s u i t a b l e  only fo r  sheep pasturage. The United S t a t e s  

Department of Agr icu l tu re ,  i n  i ts  reconnaissance s o i l  survey of t h e  western 

p a r t  of t he  Puget Sound basin ,  s t a ted :  

"The g rea t e r  proportion of the  upland on both San J-lan and 
Orcas I s land  i s  rough and broken with extensive arens  of 
rock outcrop along the  s teeper  slopes. Small gentby 
r o l l i n g  a r e a s  of broad, shallow va l l eys  and basins  occur 
a t  f requent  i n t e rva l s  between the  rocky h i l l s  and r i dges ,  
while small pla teaus  o r  bench lands,  which could be used 
f o r  a g r i c u l t u r a l  purposes, a r e  found sca t te red  throughout 
t h e  rough and h i l l y  sec t ions  . . . The most mountainous 
sec t ions  of the  i s lands  a r e  found i n  the  nor theastern  p a r t  
of Orcas I s l a n d ,  where Mount Const i tu t ion , with in  l e s s  than 
a m i l e  from the  coas t ,  r i s e s  t o  an e leva t ion  of 2,400 f e e t  

I I 
0 . .  
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The Surveyor General described Township 36 North, Range 1 West 

(Orcas Island) as: 

"This township is  h i l l y  and mountainous, but contains some 
pieces of first ra te  land. Six or seven s e t t l e r s .  The 
h i l l  Land i s  good range for  sheep, of which there a r e  
many on the Island," ( D e f .  Ex. D) 

The Reconnaissance Soil  Survey (supra) does not deal speci f ica l ly  with 

the topography of Shaw Island, .but  it does contain t h i s  information: 

$1 . . . but the other smaller islands of the group L%- 
cluding Shaw Island/ consist  mainly of rocky h i l l s  and 
ridges with only a small percentage of level  agr icul tura l  
land. " 

A l l  of Lummi Island except the extreme northern t i p  is i n  Township 37 North, 

Range 1 East, In h i s  1859 survey of t h i s  tawnship, the Surveyor General 

"A portion of Lummf Island lies in  t h i s  township but  it 
is u n f i t  for  cultivation, being rocky and mountainous," 

As t o  the northern t i p ,  the Surveyor ~ e n e r a l ' s  comments were "land ro l l ing"  

and "land level," On the whole, it appears tha t  these three i s lands  would 

have supported a Large amount of grazing and some agricul ture,  and would 

have furnished timber for on-the-spot consumption, but would not  have 

generated a cananercial lumbering venture without the use of the mainland 

timber, 

Coal was discovered in 1851 or 1852 on ~ e i l i n g h a m  Bay a t  t h e  site- of 

the  present city 6f Be1linghaft.t. While this deposit was a seam, soon ex- 

hausted and abandoned around 1858, H e w i t t  and Brown discovered a second 

coal  deposi t  nearby in 1853. This coal, brown l i g n i t e  and n o t  an th rac i t e ,  
O - -  

was mined f r o  beneath BeUingham Bay, The mine was described by one 

h i s to r i an  . . as follows: 
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"On the  Pac i f i c  s lope ,  so lacking i n  developed coa l  measures, 
any depos i t  of t h i s  kind was important. The canny Captain 
Roeder was qu i t e  aware of t h i s ,  hence he promptly employed 
one Perry Dunfield t o  mine an .experimental shipment of 60 
tons. This was shipped t o  coal-hungry San Francisco i n  t h e  
schooner W i l l i a m  Allen and the surveying steamer Active. 
Brown, one of the  discoverers ,  accompanied t he  shipment 
c a r r y h g  Captain Roeder's power of a t to rney  t o  s e l l  t he  
mine. " 

The mine w a s  sold  during t he  va lua t ion  yea r ,  1859, s h o r t l y  a f t e r  t h i s  

f i r s t  load was shipped t o  San Francisco f o r  $18,000.00. The purchasers  

expended a la rge  sum of money i n  1859 i n  sinking an adequate s l ope  on 

t h e  ve in  and i n  const ruct ing a wharf, coa l  bunkers, and a tramway from 

t h e  mine t o  the  bunkers. Thereaf te r ,  a l a rge  qcan t i t y  of c o a l  w a s  

shipped t o  San Francisco u n t i l  1878, when t he  mine w a s  f looded and 

abandoned, 

The Surveyor General repor ted i n  1874 t h a t  a limestone quarry  ex i s t ed  

on Orcas Is land which had been i n  operat ion "many years ,"  b u t  t h e  record 

does no t  support t he  conclusion t h a t  t h e  limestone lands were recognized 

as such on the  valuat ion date. 

The cl imate of the  area is cont ro l led  by t h e  moderating i n f l uences  of 

t h e  P a c i f i c  Ocean, The winters  a r e  mild and the summers cool .  There i s  an 

abundance of r a i n ,  r e s u l t i n g  i n  a damp cl imate ,  except dur ing t h e  r e l a t i v e l y  

d r y  period of Ju ly  and August. Despite t he  de s i r ab l e  c l imate ,  t h e  Puget 

Sound a r e a  was s e t t l e d  slowly, and the f i r s t  white s e t t l e r  a r r i v e d  a t  

t h e  L m i  t r a c t  only around 1851 o r  1852 (Def. Ex. A ,  p. 20). The 

slowness of  set t lement is  a t t r i b u t a b l e  t o  i n a c c e s s i b i l i t y ,  due t o  l ack  

o f  t ranspor ta t ion ,  o ther  than by water. A s  of 1859, a l l  of t h e  communities 

of western Washington were u t t e r l y  dependent upon water t r a n s p o r t a t i o n ,  



there being neither roads nor railroads i n  the area. The Northern Pacific 

Railroad to the West Coast was completed in  1883 and did not reach the 

Puget Sound area un t i l  1887. 

Ttre Territory of Oregon was established on August 14, 1848 (9 Stat.  

323). This terr i tory included the present s ta tes  of Oregon, Washington 

and Idaho. The Territory of Washington was created on March 2 ,  1853 

(LO Stat, 172) , and included the present s ta tes  of Washington and Xdaho, 

The Territory of Idaho, which established the eastern boundary of the 

present State of Washington, was  'created on March 3, 1863 (12 Stat.  808)- 

Washington was not admitted to the Union as a s t a t e  u n t i l  November 11, 1889. 

The f i r s t  se t t l e r s  reached Bellingham Bay i n  1852, 

in th i s  area under the Donation A c t  of 1850 was f i l ed  i n  

for  129,48 acres, was in the Ltmrmi tract ,  Fifteen other 

claims during 1853-1854; Whatcom County was established 

included the area now divided among Whatcom, Skagit, and 

The f i r s t  claim 

1853, That claim, 

s e t t l e r s  f i l e d  

i n  1854. It 

San Juan counties, 

In 1860, the population of the Washington Territory was 11,934 and of 

Whatcorn County, 352, The 1870 census credited Whatcom County with a 

population 

There 

respecting 

fnteres ted 

.- 
was a sharply divided a t t i tude in the Washington Terri tory 

the apparently inexhaustible timber supply, Some persons , 

i n  agriculture, regarded the stands of timber as a l i a b i l i f y  

t o  be removed before the Land could be cultivated, Others recognized the 

need .for timber fa r  homes and Local industries as  well as for  shipbuilding 
. - 

and $xport. Shipments of timber began in the 3?uget Sound area around 1850. 

but  lumbering operations of importance t o  other portions of ' the United 
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Bay, i n  t h e  LI-xmi t r a c t ,  I t s  cclpaci'iy V ; ~ S  5,050 board f c c t  p c ~ :  dn>. d c l r i l : ~  

T h i s  w a s  t h e  9nly satrmill  i n  I?ilatcon C o ~ ~ i l t y  i n  ICSO. The f irst  sxmi l l  

n o r t h  of Wnatc om 17.2s b u i l t  i n  1882 on Ten Nile Crcr:k a d  i n  18% a saxmi-li 

b u i l d  the c i t y  of  Bellinghzrn wes b u i l t  i n  1889. 

P r i o r  t o  lSG1, a s u b s t a n t i a l  and steadily i n c r e a s i n g  d&nd f o r  cirnber 

was e x h i b i t e d  by lunberxlen i n  the Pug6.t Sound area who cizt timber i.rxIis- 

c r i rn ina t e ly  frox a ne ighbor ' s  l a n d ,  r a i l r o a d  l a n d ,  o r  t h e  p i b l i c  dom2in. 

This demand 2nd t h e  r e s u l t a n t  s h a r p  p r a c t l c e s  were evid.enced by t h e  f a c t  

that i n  1861,  measures were taken  t o  suppress  such a c t i v i t y  and t h e  a . r e a 9 s  

l e z d i n g  l tm5ernen f r o 3  Port Ga~iihle, Pol: t Madison , and Seabeck ( a l l  lcrnber ins 

c e n t e r s  on the sho res  of t h e  sou the rn  p o ~ t i o n  of Plzgct Soznd) were i.nclictec1. 

The p e n a l t i e s  11p9n cor lv ic t ion  m r e  s l i g 5 t .  I n  an e f f o r t  t o  prevent 

s p o i l a t i o n  o f  t i z i3zr ,  a chzrge olr' $2.50 per  ihc)usznd v.:.;s madc f o r  

t imber  c u t  on  go\~ern;llcnt land. This  "stuxp.ge fee" w a s  opposed by n < l l  inen 
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of Puget Sound who f e l t  that  the price was exorbitant since the land, i f  

surveyed, could be offered for sa l e  a t  $1.25 per acre. An agent sent  

west during the Grant administration found that  since 1855 on Puget 

Socnd alone, timber valued a t  not less  than $40,000,000 had been 

s tolen from the Government. 

As  noted above, Whatcorn County was se t t led  very slowly and, according 

to  the 1870 censzs, i t s  population about that  time was only 534 souls. In 

1860, there were only 1 2  farms containing 2,025 acres i n  a l l  of Whatcom 

County .(except the San Juan islands). Less than 0.2% of the t o t a l  area of 

Whatcom Comty was l i s t e d  as farmland i n  the 1860 census and, of t h i s  

amount; only 95 acres were l i s t ed  as  improved. The early his tory of the 

e n t i r e  Washington Territory and i n  par t icular  the Puget Sound area r e f l e c t s  

t h a t  the use of land for  agricul tural  purposes was almost en t i r e ly  f o r  the 

subsistence of the s e t t l e r s ,  

Settlement of the Lunrmi t r a c t  began around 1851 or 1852 before a 

second, productive coal deposit was developed. It accounted for  the 

a c t i v i t y  of several  workmen brought into the area. I n  1852, two indivi-  

duals s e t t l e d  and organ zed the b t c o m  sawmill, mentioned above. Ten 

men and one wanan were brought i n  t o  i n s t a l l  and operate the m i l l .  Unt i l  

a f t e r  1859, s e t t l e r s  i n  the Bellingham Bay area of the -L-i t r a c t  were 

mostly l imited t o  mine and sawmill employees, some of whom took land 

claims. 

In December of 1855, the Washington Ter r i to r i a l  Legislature pet i t ioned 

Congress f a r  a rnilf=ary road from Fort Steilacoom (near the present s i t e  

ia) t o  BeLlingham Bay. The proponents pointed o ~ t  tha t  the 
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Bel l inghan  Bay area could be re.actlcd on ly  by 1;ra"Lr a ~ l d  \:.rs w i t h o u t  mil  

s e r v i c e .  I n  1856,  F o r t  Eellingham i.7,?s e s t a b l i s l t r d  , ~ b ~ i : t  till-c:e and onc- 

h a l f  m i l e s  nort 'n:~ts ' i  of the  mcutti of Vhatco;;? Crcck. A gar-1-icorl \;as 

maintained u n t i l  thc. s p r i n g  of 1860 when t h e  posr c 2 s  vncetcc!, and t l ~ c  

f o r t  was abandoned o f f i c i a l l y  i n  1868. The F rasc r  River  go1.d r u s h  o f  

1858 had v e r y  l i t t l e  e f f e c t  upon set t lcrr ient  of  t h e  Cell.inghnm f?ny ::rc,?. 

never  r e b u i l t ,  and i n  1878 t h e  c o z l  x i n e  was cl.oscd and abanZonec1 ?L? te r  

f looding .  A d e c l i n e  i.n t h e  coan:iunity w a s  desc r ibed  by one h i s t o s i ~ n  as  

fo l lows  : 

"Five f a m i l i e s  a l o n e  remained on t h e  Sehomc s i d e  after t h e  
mine c los ing .  A l l  t o l d  t h e r e  were n o t  more than  a dozen 
f a m i l i e s  around t h e  bay . . . 
"The popu la t ion  . . . i n  1878-1880 dwindled t o  abou t  20 
persons, 'r  

C o n s i s t e n t  wi$h t h e  g e n e r a l l y  slow development of t h e  Lumni t r a c t ,  

the land passed  from p u b l i c  t o  p r i v a t e  ownership s l u g g i s h l y .  The f i r s t  

l a n d s  of  t h e  t r a c t  pas s ing  i n t o  p r i v a t e  ovne r sh ip  were 303.25 acres 

a c q u i r e d  under  t h e  Donation Land C l a i m s  Act  i n  1851. I n  1862 a n o t h e r  

401.42 a c r e s  ~ a s s e d  under t h z t  Act and an a d d i t i o m l  77.55 a c r e s  urtder 

t h e  Hoinestead Act. O f  cou r se ,  t r a n s a c t i o n s  umder t h e s e  a c t s  a re  n o t  

i n d i c a t i v e  of t h e  va lue  of t h e  l ands  s i n c e  t h c  l m d  was f r e e  under  t h e  

Donat ion Act and could be had f o r  on ly  t h e  payment of  a ncx ina l  f i l l n g  

fee t ~ n d e r  t h e  Hosestend Act. Thc d e f e n d a n t ' s  exp2r t  w i t n e s s  on va lua t i on  
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2.azlyzed the Lurmni t r a c t  land transactions. That analysis  disclosed tha t  

through 1860, no t r a c t  of land was taken into private ownership; t h a t  in  

the decade from 1860 to 1870, only about 9,600 acres (about 13% of the 

t r ac t )  passed into private ownership as shown i n  Finding 27 and t h a t  in  

the f o l l o w i ~ g  decade '(1870-1880) s t i l l  l e s s  than half  the t r a c t  had passed 

in to  pr ivate  ownership, i.e., 33,600 acres equalling about 45% of the net  

land areas. S t a t i s t i c s  derived from the records of the General Land Office . :  

a t  Washington, D. C., disclosed tha t  of the Lummi t r a c t  acreage which 

passed in to  private ownership i n  the 1860-1870 decade, about 4,000 acres  

were taken without payment and about 5,600 acres for  $1.25 per acre.  It 

was not u n t i l  1884 tha t  the f i r s t  77 acres passed in to  pr ivate  ownership 

under the Timber and Stone Act a t  $2.50 per acre. 

There is no evidence of any sa l e  of land comparable i n  s i z e ,  character- 

i s t i c s ,  or location t o  the Lunrmi t r a c t  up to  1859. Sales i n  the Puget 

Sound area which a r e  informative-were too remdke in  locat ion o r  i n  point 
. . 

of time t o  be conclusive. The Pope & Talbot firm, the Puget M i l l  Company, 

was one of the ear ly purchasers of timber t rac ts .  This company was one of 

the  la rges t  sawmill companies with a xu'i11 a t  Port Gamble on the  western 

s ide  of - the Sound. Under the AC t creating the Washing ton Terr i tory  , two 

- townships of land werk allowed fo r  financing the University. The land 

could be sold fo r  not l e s s  than $1.50 per acre. Pope & Talbot w a s  per- 

mitted t o  se l ec t  the best  of this University land. The records show pur- 

chases, a t  $1.50 per acre ,  of 787.75 acres i n  1861, 565.50 acres  i n  1862, 

and 17,450 acres i n  1863. The land thus purchased w a s  choice, access ib le  

" t m e r l a n d ,  not more than one or one and one-half miles from the  Sound, and 
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within the immediate vicinity of the Port Gamble mill. Pope & Talbot also 

utilized military script to acquire 17,398 acres in 1863 at an undetermined 

price, The Puget Mill Company purchased 2,849.75 acres in Island County 

for about $1.05 per acre in 1866. 

The first large purchase of Washington State timber land was made on 

January 31, 1900, when the keye&auser Timber Company bought 900,000 acres 

of the finest timber land from the Northern Pacific Railroad Company at 

$6.00 per acre, None of this land was located in Whatcom County. While 

indicative of the potential value of portions of the Lummi tract, the 

sales hereinbefore described cannot be deemed controlling in a determination 

as to the value, in 1859, of the timber lands of the Lummi tract. 

The petitioner's expert witness on valuation, Dr. James A. Crutchfield, 

testified in the Snohomish , Duwamish , Suquamish , Nooksack, and ~1uckleshoot 

cases. The defendant has renewed its motion to strike the report and 

testimony of Dr, Crutchfield (Def. Br,, p. 5). Inasmuch as the objections 

to the testimony go to the issues of weight and sufficiency, and not to 

the question of admissibility, the decision overruling the defendant's 

motion to strike is affirmed. Concerning the weight to be accorded Dr. 

Crutchfield's report and testimony, it may be noted that his appraisal 

methods and approaches were rejected after extensive analysis in the prior 

cases in which he appeared. In the case at bar, Dr. Crutchfield's 

valuation is rejected in toto for the reasons set out in the Commission's 

opinion in the Nooksack valuation decision (6 Znd. C1. Comm. 599-602). 

The tract must be valued by data which would have been considered by 

a well-informed prospective buyer dealing with an equally well-informed 



sel ler  of the Luxmi t rac t  on March 8, 1859. The c r i t e r i a  were outlined by 

the Court of Claims in Otoe and Missouria Tribe of Indians v. United States,  

131 C. Cls. 593 (19551, cert. den. 350 U.S. 848 (1955). The C o u r t  s tated 

(131 C. C L s .  593, a t  page 633) that the factors to  be considered i n  the 

absence of evidence of actual market value include "the natural  resources 

of the land ceded, including i t s  climate, vegetation, including timber, 

game, and wildl ife,  mineral resources, and whether they a re  of economic 

value a t  the time of cession or merely of potential value, water power, 

i ts  then or  potential use, markets,.and.transportation--considering the 

ready markets a t  that time and. the potential market.'' 

presented an exhaustive analysis and tes t i f i ed  concerning h i s  views of 

the value of the Lunnni t r ac t  t o  a prospective buyer on March 8, 1859. 

lfr, Millerf s report  contains extensive material which has been helpful 

t o  t h i s  Conrmission. &. Miller's appraisal appears t o  be based upon 

the size-of the t r a c t , . i t s  dissimilar physical characterist ics,  the 

topography, accessibi l i ty,  surroundfng.sales, population, mineral asse t s ,  

and factors which would be involved in .resale. However, the 'Commission 

is unable t o  agree w i t h  a11 of Mr. ULler ' s  conclusions, including h i e  

ultimate conclusion that  the value t o  a prospective buyer on the valuation 

date would have been $17 ,!XO.OO for the ent i re  t r ac t ,  or about $0.242 per 

Land acre. . - 

Considerfng the factors outlined 

t p  all  of the evidence in  the record, 
0 

. '. 
- 

above and-- giving appropriate weight 

the highest and best  uses fo r  the 

Lummi t r a c t  as a whole wmld have been fo r  lumbering. and limited coa l .  , , 
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mining. Those port ions of t he  subject  a rea  adaptable fo r  a g r i c u l t u r a l  

purposes and those areas  on the  is lands  su i t ab l e  only fo r  grazing sheep 

would have added a nominal value t o  the  t r a c t  only t o  the  e x t e n t  t h a t  they 

would be u t i l i z e d  t o  supply subsistence. 

It is the  conclusion of t h i s  Commission t ha t  the  L m i  t r a c t ,  taken 

as a whole, had a f a i r  market value of $52,067.00 on March 8 ,  1859. 

The p a r t i e s  a r e  d i rec ted  t o  submit evidence r e l a t i v e  t o  the commuted 

value of the paid considerat ion,  i f  any, i n  the same proceedings t h a t  t h e  

Commission receeves evidence concerning such gra tu i tous  o f f s e t s  as may be 

allowable under the Indian Claims Connnission Act, A n  order t o  t h i s  e f f e c t  

shall be entered, 

Ffin, M. Hol t  
Associate Commissioner 

We concur: 

Arthur V, Watkins 
Chief Commissioner 

T. Harold Scott  
Associate Commissioner 




