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OPINION OF THE COMMISSION 

Watkins, Chief Commissioner, delivered the opinion of the Commission. 

The claims here presented for a determination are for additional 

compensation for two tracts of land ceded by treaties and a convention 

hereinafter described. For convenience we will generally refer to these 

cdssions by the tract numbers used by Royce on his Indiana and Illinois .. 
maps of Indian Land Cessions published in the 18th Annual Report of the 

Bureau of American Ethnology for 1896-1897. 
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Each of the claimants i n  the two dockets shown above claimed r i g h t s  

t o  a l l  of the  lands ceded i n  Royce Areas 73 and 74; they were therefore 

consolidated f o r  t r i a l  by Contrnission Order dated June 6 ,  1958. 

The land involved i n  t h i s  s u i t  i s  described as  follows: 

"The lands on the  north-west s ide  of the Wabash, from 
the  Vincennes t r a c t  t o  a northwardly extension of the  
l i n e  running from the mouth of the  aforesaid Raccoon 
creek, and f i f t e e n  miles i n  width from the Wabash . . . t t  

(Royce, 28th Annual.Report of the Bureau of American 
Ethnology, Pt .  11, Indiana Map 1, Area No. 73.) 

*I . . . a l l  t h a t  t r a c t  of land which l i e s  between the 
t r a c t  above ceded, the  Wabash, the Vermillion River, 
and a l i n e  t o  be drawn from the  north comer of the 
sa id  ceded t r a c t ,  so as  t o  s t r i k e  the Vennillion 
River a t  the dis tance of twenty miles i n  a d i r ec t  
l i n e  from its mouth." (Royce Area No. 74) 

The t r e a t i e s  and convention involved and pert inent  t o  the r i g h t  of 

p e t i t i o n e r s  t o  the lands described above a re  now s e t  fo r th  i n  chronological 

order : 

The 
The 
The 
The 
The 
The 
The 
The 

Treaty of Greenville, dated August 3, 1795 (7 S ta t .  49) 
Treaty of Grouseland, August 21, 1805 (7 S t a t ,  90) 
Treaty of Fort Wayne, September 30, 1809 (7 S t a t ,  113) 
Convention of October 26, 1809 (7 S ta t ,  116) 
Treaty of Vincennes, December 9, 1809 (7 S ta t .  117) 
Treaty of October 2, 1818 (7 Stat .  186) 
Treaty of October 6 ,  1818 (7 S ta t ,  190) 
Treaty of May 30, 1854 '(10 Sta t .  1082) 

The terms of said t r e a t i e s  and convention and t h e i r  e f f e c t  on petii.. 

t i o n e r s c  r i g h t  t o  i n s t i t u t e  and maintain a claim against the  defendant 

h e r e i n  a r e  out l ined i n  d e t a i l  i n  the  Commission's Findings of Fact herein,  

Finding 4 through Finding 11, and no use other  than r epe t i t i on  would be 

served by s e t t i n g  out the  provisions of sa id  t r ea t i e s  and convention i n  
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It should be noted t h a t  a l l  of sa id  t r e a t i e s  and the  convention were 

confirmed and r a t i f i e d  by the United S ta tes  Senate. 

A s  shown by the various t r e a t i e s  s e t  fo r th  above, the  Vern i l l ion  and 

P r a i r i e  Bands of the Kickapoo Indians were t rea ted  as the Kickapoo Ration 

by the  defendant. The movement of the Kickapoo Triba t o  i t s  present  

r e s i d e x e  on the  Kansas and Oklahoma reservation i s  s e t  f o r t h  i n  Finding 

No. 2 herein and is  established and explained by doctrmentary evid, =rice . 
It was gound i n  Peoria Tribe of Oklahoma, e t  a l . ,  v. United S t a t t s  

of America, Docket No. 65, 4 Ind. C 1 .  Comm. 238, t h a t  the  p e t i t i o n e r  i n  3 1 4 4  

"Peoria Tribe of Indians of Oklahoma, i s  duly incorporated under the  Act 

of June 26, 1936 (49 S ta t .  1967) and has been recognized by the  Secretary 

of the  In t e r io r  as  having authori ty  t o  represent t he  respec t ive  t r i b a l  

groups which, p r io r  t o  the  incorporation of s a id  p e t i t i o n e r ,  were known 

and recognized as the Peoria,  Kaskaskia, Wea and Piankeshaw t r i b e s  o r  

nations,  i n  the  prosecution of the  claims s e t  f o r t h  i n  s a i d  respec t ive  
I 

dockets  ." 
As a . r e s u l t  of the  foregoing, xte f i r s t  conclude t h a t  t h e  p e t i t i o n e r s  

i n  Dockets 317 and 3 1 4 4  have the r i g h t  t o  bring and maintain s u i t  aga ins t  

the defendant hkrein under Section 2 of the  Act of Congress dated August 13,  

1946 (60 S t a t ,  1049). 

W e  f i n d  the  remaining issue t o  be as  follows: Whetser o r  no t  t h e  

pe t i t i one r s  i n  the dockets herein  have a r i g h t  t o  the  lands described i n  

Royce's Areas 73 and 74 herein ,  by t i t l e  recognized by the  defendant through 

duly r a t i f i e d  t r ea t i e s .  

We iiiscussed the  general problem of t r i b a l  i n t e r e s t s  i n  lands i n  

Crow Tribe v. United S ta tes  (1954, Docket No. 54, 3 Ind. C1 .  Comm. 155, 
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157) and s t s t s d  that Indian t r i b e s  hzld lands  i n  two w q s :  

(1) Aboriginal psssess ion,  which i s  the  source of Indim t i t l e ,  

i s  based u?on e x c l u s i . ~ c  use 2nd occupzncy. This i n t e r e c t  i s  generally 

knmm as " o r i g i n a l  Ir,di,2n title" o r  "unrecognized Ind ian  t i t l c . "  

nis type of I r ~ d i s n  r i g h t s  i n  land i s  not  involved h e m ,  f o r ,  as  uc heve 

said above, we are op-ly t o  deci2.e whether t h e  p e t i t i o n e r s  ceded by saiA 

t r e a t i e s  the i - r  &-.r- r e - o q n i ~ .  2- d t i t l e  o r  r i g h t s .  We m ~ i l t i o - i l  o r i g i n a l  11:dian 

t i t l c  primari.ly t o  disti.ng!:i:.% it fzon th.e kind of tribal i n t c r e s c  tTlc 

c l a i n a n t s  hr.re mzinf:ain they li2d vlicn they ceded th2i.r l m 6 s  t o  dcfend:xlt. 

(2) TIE o+,tlrr wa.y i n  which Indians  he ld  land was by "recognized 

t i t le" ,  t h a t  i s ,  w5sre t h e  Indiansf  r i g h t  t o  permanently occupy and u s e  

land has bicn confinncd o r  r ~ c o g n i z c d  by Congressional ac t ion.  This kind 

of t r i f l a l  r i g h t  i s  va r ious ly  r e f e r r e d  t o  i n  cour t  decis ions  as " t rea ty"  

o r  " reservat ion"  t i t l e ,  o r  " recognized" t i t l e .  

To c r e a t e  such an i n t e r e s t  i n  I a d i a n  t r i b e s ,  d i r c c t  Congressional 

a c t i o n  is necessary by r a t i f i e d  t r e a t i e s  and agrwments,  o r  by s p e c i f i c  

staCu2ory enactmznt. I n  R y m s  v. Grimes, 337 U. S. 8 6 ,  103, 93 L. Ed. 1231, 

124.7, t h e  Supremt Courz sa id :  

Sirrce Congress, under the Cons t i tu t ion ,  SPC. 3 of 
A r t .  4 ,  has  pawer t o  dispose of  t h e  lands of  t h e  United 
States ,  it may cor~vey t o  o r  recognize such r i g h t s  i n  t h e  
Icdian.5, even z t i t l e  equal t o  fee simple, a s  i n  i ts  
judgm?zt i s  jast. ~ o r t f i t l e s t e r n  Bznd of Shoshone I n d i e s  

I;i~i-?ed S t l f e s  324, U. S. 335, 339, 34.0, 89 L. Ed. 985, v* -------- J 

990, 991. ( k d e r s c o r i n g  ad.ded) 

Acd i n  Sinil-c v. l?.ifed States, 316 U. S.  316, 32G, t h e  Suprzms. Court he ld  -- 
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ratifying a treaty or agreement with an Indian tribe wkrcin sac5 recogni.Zion 

is provided. In Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 278, 

the Court held: 

There is no particular form for congressional recognition 
of Indian right of permanent occupancy. It may be  established 
in a variety of ways but there must be the definite intention 
by Congressional action or authority to accord legal rights, 
not merely permissive occupation. (Citing Hynzs v. Grimes 
Packing Co . , supra) 
The petitioners in these consolidated cases do not r3.1~ upon proof cat' 

"Indian Title" to sustain thei'r position, but upon the proposition t3aE by 

the Treaty of Greenville of August 3, 1795 (7 Stat. 4 9 ) ,  betweon twelv~ 

Indian tribes, including the petitioners in these consolidated cases, t3e 

defendant recognized the title of these petitioners in the lands ceded in 

1809, such lands being Tracts 73 and 74 which were within the boundaries of 

the lands relinquished (Art. IV) by the United States in the Greenville 

Treaty of 1795. 

The relinquishment by the United Stntes in the Treaty of Gr~enville 

heretofore rgferred to is in thcse words: 

In consideration of the peace now establish'ed and of 
the cessions and relinquishments of lands made in the 
.preceding article by the said tribes of Indians, and to 
manifest the liberality of the U-5ted States, as the great 
means of rendering this peace strong and perpetual; the 
United States relinquish their claims to all other Indian 
lands northward of the river Ohio, eastward of the Mississippi, 
and westward and southward of the Great Lakes and the waters 
uniting them, according to the boundary line agreed on by the 
United States and the king of Great Britain, in the treaty of 
peace made between than in the year 1783. . . 

It also contained a provision against sale.of any of the said lands by 

the Indian tribes to anyone other than the United States. 
.3 

Article 5 of the Greenville Treaty provided in part as follows: 
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"p-e Indian t s5bes  who have t h e  r i g h t  t o  - thosc lands 
/ t h e  lands  re l inqu i shed  by t h e  Government/ cre qufe t ly  t o  - 
enjoy them, hun t ing ,  p l a n t i n g ,  and & e l l i n g  thereon so 
long e s  they pleasc, without  ai1y moles ta t ion  from t h e  
United S t a t e s ;  . . . II  

I n  Mt2ni Tr ibe  of O!clahoma, e t  e l . ,  v .  United S t a t e s  of A ~ ~ . - . r i c a ,  5 Ind. 

C 1 .  Corn. 180, t h e  Ind ian  Claims Comiss ion s t a t e d :  

11 . . . when the d e f e ~ d a n t  re l inquished i t s  clsims t o  t h e  
t r i b e 1  lartds i n  tEie ITort'n:.:ast territory 2nd ~ole innly  
agredztf izt  f i k  t r i b z s  hzving a r i s h t  t h e r e t o  niglt"Lnjoy 
t3osr; 121-16s as t i q  ple.c?sed without  n o l c s t i t i o n  f r o 3  tt!lo 
Unit-cr! St.z:rs, it: \.,y5 : ;? :~~t i i iz  ec..ch of t h e  ti:-.lve si~nstory 
t r i b z s  t h e  r i g h t  of cxclus ive  p c r r m c n t  occupmcy of t h e  
lands each r e s p e c t i v e l y  possessed u n t i l  they ercre disposed 
t o  sell thcm t o  the United S t a t e s .  The t r i b e s  were thus 
each granted a r i g h t  thcy d id  not  enjoy before  Grecnv i l l e ,  
b u t  one p l z i n l y  within t h e  j u d i c i a l  concept of 'recognized1 
t i t l e  ." 
As t h e  C o m i s s i o r ~  a l s o  pointed o u t  i n  Docket KO. 253, M i a m i  Tr ibe  of 

Oklahclma (supra) i n  t h e  Greenv i l l e  Treaty  no d i v i s i o n  of t h e  t e r r i t o r i e s  

of t h e  r e s p e c t i v e  t r i b e s  was made, but as the Comnission s t a t e d ,  t h e  f a i l u r e  

of t5e treafzy t o  s ~ e c i f y  t h e  lands  of t h e  respec t ive  t r i b e s  d i d  n o t  m i l i t a t e  

a g a i n s t  t h e  Governinent's r ecogn i t ion  of the  r i g h t  of each t r i b e  t o  use and 

occupy Lts lands  u n t i l  it w a s  disposed t o  sell them t o  t h e  United S t a t e s .  

The Commission rioted thz i n s t r u c t i o n s  t o  General Wayne; his s ta tements  t o  

the assembled Indians ;  and t h e  s ta tements  of t h e  Indians  a t  the G r e e n v i l l e  

Trea ty ;  and concluded from t h e s e  s t a t e n e n t s  i n s o f a r  2s t r i b a l  lands w e r e  

concerned t h e  Government was deal ing w i t h  each t r i b e  inckpendently of t h e  

o t h e r s .  

11 I n  o ~ h e r  words, it w a s  understood by the  Govcrment ' s  
repr~sznta : ives  and the Indians t h s t  each t r i b e  had sepErate 
l a n d s ;  t h a t  t h e r e  vzs no corrmnity of i n t e r e s t  i n  the lands  
cjf t ? ~ 5  & ; ; ' f ~ ' r ! i ~ ~ ~ t  2erritox-y. SO t h e  recogni t ion  zscorded by 
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the Greenville Treaty was tha t  of each t r i be .  To be sure ,  
the  separate t r i b a l  lands had t o  be iden t i f ied  whenever 
iden t i f ica t ion  became necessary and tha t  could be done 
by agreements between the t r i bes  and the United States." 

Agreements identifying the land i n  Royce Areas 73 and 74 were made 

by the pe t i t ioners  and the defendant herein by the T rea t i e s  of September 30, 

1809 (7 S ta t .  113) and December 9 ,  1809, and convention of October 26, 

1809 (7 S ta t .  116) hereinbefore referred to .  

The Treaty of August 3, 1795, recognized t i t l e  i n  the  Wea and Kickapoo ...% 

Tribes t o  such lands as  they each possessed within the  general  boundary 

l i nes  as s e t  for th  i n  said  1795 t reaty .  The Treaty of September 30, 1809, 

agreed t o  by the  Kickapoo Tribe on December 9 ,  1809, and by the Wea Tribe 

on October 26, 1809, i den t i f i e s  an .a rea  of land (Royce Area 73) i n  which 

.possessory r igh ts  of said  Kickapoo,and Wea Tribes a r e  confirmed, and the  

1809 t r ea ty  with the Kickapoo Tribe cedes Royce Area 74, which was agreed 

t o  by the Wea Trdbe by the Treaty of October 2, 1818, thus  - iden t i fy ing  

.an.area of land i n  which sa id  possessory r igh t s  a r e  a l s o  confirmed. 

It is our conclusion t h a t  the  Kickapoo and Wea t r i b e s  had recognized 

t i t l e  t o  thbse lands i n  Royce Areas 73 and 74 which each t r i b e  possessed by 

v i r t u e  of the r igh t  of exclusive permanent occupancy granted each t r i b e  

by the t r ea ty  of 1795. In view of the  record it w i l l  be  necessary f o r  f u r t h e r  

-proceedings t o  determine the  areas  within Royce 73  and 74 which each t r i b e  

.possessed. An order t o  t h a t  e f f ec t  w i l l  be entered. 

Arthur V . Watkins 
Chief Commissioner 

W e  concur: 

Wm. M. Holt 
Associate Commissioner 

T. Harold Scott  
Associate Commissioner 




