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BEFORE THE INDIAN CLAIMS CO~SSION 

THE CROW TRIBE OF INDLANS, 1 
1 

Petitioner,, 1 
\ 
J 

v. 1 Docket No, 54 
1 

THE U X T E D  STATES OF AMERICA, ) 
1 

Defendant, 1 
- 

Decided: February 12, 2962 

Appearances : 

Ralph G, Wiggenhorn, with whom were 
John M, Schiltz, John C. Sheehy , 
George J. Hutton of Billings, Montana, 
and John W. Cragun , Robert W. Barker, 
and Glen A, Wilkinson of Washington, 
D, C,, attorneys' for petitioner, 

Maurice H, Coopesman, with whom was 
MK, Assistant Attorney Ge~erzl Rmsey 
Clark, attorneys for defendant. 

OPINION OF THE CO~SSION 

Commissioner Watkins delivered the opinion of the Commission. 

The petition filed by the contract attorneys for the Crow Tribe reqccsz- 

ing that their expenses and costs for expert witnesses be approved, presents 

among other things a problem of determining whether expert witnesses and 

consultants, who served the petiticners in connection with the trial on t:r?? 

issues o.f value and unconscionable consideration, should now be awarded 

additional compensation for their services to that which has already been 
i 

paid to them by the said tribe. 

The record shows that Kont H, Saunderson, an appraiser of land values, 

operating in the State of Montana, entered into an oral agreement to give 

expert appraisal and valuation service and testimony in behalf of the 

petitioners. He rendered services as agreed and was paid therefor out of 

- -- - 
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Crow tribal fund~"$l4,550 for services, and expenses in the sum of $1,436-79. 

He now seeks $121300 additional compensation for said services for the 

reason as he states it, 

"It was * * * that I should currently receive a 
partial payment for the work, and that I should receive 
later from the award, when and if there was an award, 
such additional compensation as might be determined by 
the attorneys and the Indian Claims Commission to consti- 
tute full and final reasonable compensation for the work." 

Merrill G. Burlingame, a specialist in the field of history, was also 

employed as an expert witness and consultant. He has been paid on the 

claim, with supporting vouchers, out of tribal funds $lO4O.OO for setvfcer 

and $157 -78 for expenses, and now requests $840.00 additional fees for 

services on the ground that,' 

tt . . .it was my understanding at the time I was asked 
to .carry on the research and prepare the report that 
the Crow Tribe had limited funds. Payment for services 
rendered .must be held to a minimum, but contingent upon 
a favorable decision, a petition for additional compensation 
would be reviewed by the Indian Claims Commission." 

. . 
The relatively small su& requested by these witnesses should not 

minimize the importance of matters of public policy involved in agreementr 

of the nature stated by these witnesses as the basis for their claims. In 

our kinding= we have set forth the record in considerable detail with 

respect to these agreements so that there would be a factual basis for 

the final conclusions we may adopt. These factual batters, which we ahal l  

not repeat in extenso, should also be helpful to an understanding of the 

reasoning .undetl& our f iaal conclusions set forth herein. 
. - . . 

In Ffiding No. 12 ve fwnd that the c~ensation already paid the 
* 

witnesses ait of tribal funds is fair and reasonable under the circumstances. 

-- With respect witness Ssunderson, his first agreement called for the 
. . 
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research, study and survey of the claims of the Crow Tribe. He agreed t o  do 

this f o r  $5,000.00 and t o  prepare a report as  the resu l t  of h i s  study and 

survey f o r  $2,500, He performed according t o  his egreement, and was paid 

$7,500 on a fixed fee bzsis  f o r  the two assignments, plus personal expenses 

fncurred during the time he was working on the two jobs.  i in ding 3) 

Later he s t a ted , tha t ,  

tt . . . rrry tfme. requirement for the preparations had 
amounted t o  around four months, which work I had agreed 
t o  do f o r  a fee  of $5000, and t h a t  I would be wil l ing t o  do 
the work on the report a t  the same ra te .  It was then agreed 
t h a t  I should be paid $2,500.00 f o r  the  work on the report." 
(Second paragraph of quoted matter i n  Finding No. 5) 

The witness claimed he had spent approximately 6 months t i m e  on the  fixed 

fee ass i g k e n t s  . 
Ralph G ,  Wiggenhorn, the attorney who employed the witness, c e r t i f i e d  

Mr. Saunderson's claim t o  the Indian Bureau as  being, 

tt . . , i n  accordance with the terms of h i s  employment and 
as agreed * * * and is a reasonable and just  charge f o r  
such services t o  the date of said voucher." (Finding Xo, 4) 

Subsequently the witness f i l e d  two additional claims with the  Indian 

Bureau covering a period of 5 months service i n  study and investiga*' ~ l v e  

work at the r a t e  of $1250 per month, plus 8 days of consultation and 

testimony a t  $100 per day, The t o t a l  pay for  the f i v e  months plus the f e e  

for consultation and fo r  tes t i fy ing  totaled $7050.00 Expenses of the  witness 

f o r  t h e  period were $407.94. Again attorney Wiggenhorn c e r t i f i e d  t h a t  the  

claims were reasonable and jus t  charges f o r  the services rendered. (Finding 5) 

I n  the f i r s t  and th i rd  claims presented by the witness it was s t a t ed  

in.substance tha t  the work was completed i n  accordance with h i s  agreement 

and t h a t  he was requesting f i n a l  payment fo r  h i s  services, The witness 

had ful l  knowledge of the ce r t i f i ca tes  of attorney Wiggenhorn which he made 
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a part of his vouchers, that  a l l  of the claims were in  accordrnce with the 

tenns of his employment and the amaunts claimed were reasonable and jurt  

for the services rendered, He in  effect  adopted the attorney's cer t i f ic r te .  

Not only that, but when he was testifying before the Coe~mFsrion a t  Billings, 

Montana, in May 1955, he said he was employed on a per diem r a t e  t o  be paid 

for the number of days actually worked and in  the event the C d s r i o n  

might a t  .a la ter  date decide that  "my services merit any more than 8 pel: 

diem rate agreed upon, that would be l e f t  in  their hands ," But i n  sp i te  

of the possibilitp that the Commission might .allow fifi more than the per 

diem rate agreed on, he said that he didn't expect them to  do -anything. 

(Tr, of Billings hearings, p. 345) 

Altogether M r .  Saunderson was paid $14,550 for uemicee which he raid 

, took 11 months and 8 days t o  perform, The record is s i len t  on the number 

of daps actually worked by the witness i n  the 11 months he c1.h~ be war 

. occupied in  c a w i n g  out his a s u i m n t s .  He did not offer any fnfonaation 

on that i t em.  Mr, Wiggenhorn, the attorncy who employed h h ,  a d  who W.8 

w e l l  acquainted wlth the work being done and the time he took t o  do Ft, 

says the fees paid k r e  reasonable and just a t  the time the witnear vas pdd; 

Certafnly $14,550 is a substantial sum; the fees paid were not unconscionrblp 
2 .  

low. That i s  so even though it may be f e l t  his services w r e  worth a lartger fee. 
I 

I n  view of the record the w i  tness should be estopped from claiming tht 

as a matter of equity, or  on a quanttirn meruft basis, he is ent i t led  to 

Su.500 or any other strm as additional compensation. 
. . ., . r :  . 

1 .  -. To a1lw:a greater nrm i n  view of tht record would eeem t o  be an a h a e  



It should be kept i n  mind t3af ozr pr incipal  function i n  considering 

cos t s  and expenses incurred by attorneys for  Indians by reason of the  employ- 

m e n t  of exper: witnesses and consultants i s  t o  protect  Indian l i t i g a n t s  

from ~mreasonably high fees  and expenszs. It daes not appear t o  be our 

r e s p o n s i b i l i ~ y ,  i n  ~ i ' ; u z t i . ~ m  s ~ S ?  as we kave hcre,  t o  ~<-ri:2 agreements 

bstvecn at tornzys and witnesses,  o r  t o  profact  t h ~ m  from ths f f f i c 3  of 

t h e i r  oxn agre.:wxi:s and ifhsir COX~:LCI  ~i 5 1  respe.2: tLereto. 

.should be peid. me witne,ssts hzd not been psid aajC'liing bu: e.xpsnsc:s, so 

t h a t  it was a matter of the  e n t i r e  services t o  be com2ensated through the  

f ee s  which the  court  would allow. 

M r .  Fu l l e r ,  on= of t he  expert  witnesses, requested :he Court t o  allow 

h i m  a f e e  of $65,000 f o r  h i s  services .  I n  jcrs t i f icat ion of t h i s  amolsnf he 

.pointed out  t h a t  he had been employed by attorneys f o r  Indian t r i b e s  i n  s ix  

other successful l i t i g a t i o n s .  It was agreed t h a t  he w a s  a comp&ent expert  

witness, and tfiat  h i s  services  were very helpfu l  t o  the Irtdians in  that 

case. With respect to fzzs requested, the  Court s a i d ,  

M r .  Fu l l e r r  s r ~ c p e s 2 d  f e ~  of $65,000, over end above 
the  expens2s w 3 i &  have already bsen paid to  him, would 
r e s u l t  i n  a da i ly  fos  of $235.50, o r  sn  hourly fee (5assd 
on a 6-hour day) ~f $39.25. W e  knm7 of no precedent 
f o r  the  awading  cf s-lch a f2e t o  an expert  i n  Indian 
l i t i g a t i o n .  Undsr a l l  ths circumstances, w2 f i nd  a f ee  
of $ X , O K I  f o r  li-r. l u l l a r '  s s=rviczs  as an e x p s  2 i n  th3 
Alcea l i t i g s t i o u  t o  be e n 5 r e l y  .zdxpa:s and praper. - 



244 10 Ind. C1.  Comm. 228 

Band of Assocrated Indians. This includes the time he spent i n  t e s t i f y i n g  

and he had been paid out-of-pocket expenses i n  t he  t o t a l  amount of $1,745.17, 

but he had not been pa id  f o r  h i s  services .  

I n  the ins tan t  case M r .  Saunderson claims he spent approximetely 11 

months i n  research and preparation f o r  the  t r i a l  of the  case and i n  wr i t i ng  

h i s  report ,  and 8 days t e s t i fy ing  before the Commission. Assuming t h a t  

he  put  i n  20 days a month, a total t i m e  spent would be 220 days plus  8 

days i n  Court, a t o t a l  of 228 days. M r .  Seunderson had been paid out  of 

t r i b a l  funds $14,550 f o r  services and $1,436.79 f o r  expenses. M r .  F u l l e r  w a s  

paid a t  the . r a t e  of $54-plus per day, and M r .  Saunderson $63-plus per  day. 

M r .  Kline, an expert timber appraiser ,  served the  Indians under 

conditions s imilar  t o  those which ex is ted  i n  

appraisal  was contained i n  an 84-page repor t  

H e  a l so  made numerous tables  and cha r t s  from 

t h e  approximate amount of timber standing on 

a s  of 1865. H i s  testimony covered 147 pages 

M r .  Fu l l e r ' s  s i t u a t i o n .  His  

which w a s  received i n  evidence. 

which he was .able t o  compute 

a t r a c t . o f  land and its va lue  

.and the  t i m e  consumed i n  

.preparation .and i n  . t es t i fy ing  was . l 4 1  days. 

The witness -requested a f e e  of $25 ,-0Q0 over and above t h e  $2,57 0.50 

f o r  expenses paid him by the attorneys.  The Court sa id ,  
- - 

"Mr. Kline's work was of a very high c a l i b r e  and his 
repor t  of great  value t o  t he  p l a i n t i f f s .  W e  are of t h e  
opinion tha t  an award of $7,000 f o r  h i s  services  i n  
t h e  Alcea case i s  ju s t  and proper." 

The .services .of M r .  Fu l le r  .and Mr. Kline w e r e  rendered a number of 

years  p r i o r  t o  the date  of the  award of witness f e e s  which occurred December 

* 4, 1951, but  they w e r e  paid i n . d o l l a r s  of subs t an t i a l l y  t h e  sarce purchasing 

power t h a t  dol lars  of today possess. 
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Findir~g 7 r e c i t e s  the  terms of the employment of Pf r .  Burlingame. 

He .=greed t o  a c t  as a consultant and t o  t e s t i f y  with respect t o  

h i s t o r i c a l  matters mater ia l  t o  the  valuation procezdi~lg i n  Docket 54. 

His coqensa t ion  vas t o  be $30.00 per day fo r  res-?arch 2nd co~ l su l t a t i on  

and $100 per day f o r  t e s t i fy ing .  He w a s  paid $340.00 f o r  28 days time 

spent i n  research and prcpsrztion of reporks, and $200 fo r  2 dzys 

testimmjr; e t o t a l  of $lCLO.CO. H i s  clzim f o r  t5cse m x n t s  w a s  f i l e d  

wi th  the  Indian Bcresu June 20, 1956, along w i t 5  2 ccrt if i -cztc of At:or~ey 

Wig~mhorn uhq c e r t i f  icd tirat the claim v.r?s i n  accord?,nce ~:i t5 thc teem 

of e q l o y ~ , m Z  and " i s  a  r ~ a s o n a b l c  and just. charge fo r  such strvjces t o  

t he  date  of vouchers." 

I n  e x ~ l a n a t i o n  of the  claim, Elr. Burlingam did not i nd i cz t e  o r  

claim t h a t  h i s  agreement of employment contained a provision t h a t  he should 

- r ece ive  addi t iona l  coinpensation f o r  h i s  services  "contingent upon a favorable 

-decision3' f o r  the  Crow Tribe. When he t e s t i f i e d  before t he  Coirmission i n  

t h e  valuat ion proceeding the  following exchange r e l a t i v e  t o  compensation 

took place between counsel f o r  t he  Crow Tribe and t5e  witness: 

"Que. : Who engaged you? 
Ans : Mr.  Wiggenhorn. 
Que . : What were the  terms o f  your emplopent? 
Ans . : A per diem arrangement. * " - I was aske6 t o  work 
with  M r .  Sawderson and the attorneys f o r  the  purpose of 
ac t ing  a s  a witness as t o  the  h i s t o r i c a l  background es I 
saw it. I w a s  t o  work on a per diem zrrangemznt, unfezs 
you wished Co mzke adc'litional compens~tion upon any recovery." 
(Trans. p. 20, Valuazion Hearings, May 2, 1956 - Underscoring 
supplied .) 

M r .  Burlingarnc's stazement t o  M r .  Hawkins, counsel f o r  the Crow T r i b i  

i s  indeed a week foundation on which t o  base a claim f o r  a d d i ' i i o ~ a l  f e e s  os 

a matter of agrezmnt.  It i s  equally incf fec t ivs  a s  2 disc losure  of any 

contingent i n t e r e s t  the  wi'sness m y  hzvc had i n  t 3 z  ol;tc.com of the c z s ~ .  
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It must a lso be considered i n  the  l i g h t  of the  statement made t o  the Conmission 

i n  the beginning of h i s  testimony t h a t  he did not  have any f inanc ia l  i n t e r e s t  

i n  the  outcome of the  case. (Tr. of Hearings on Valuation, p. 13) 

M r ,  Burlingame received a substant ia l  f ee  fo r  the time expended and we 

can see no val id  reason under the c i rcmstnnces  of t h i s  case why w e  should 

increase h i s  compensation even t5ough i t  might be felt h i s  se rv ices  were 

worth more than the fee paid him. He s e e d  t o  be s a t i s f i e d  with it as f a r  

as the  record discloses u n t i l  the pe t i t ioner  i n  Docket 54 wss givcn a 

s u b s t a n t i a l  exard . Now he seeks $840 addi t ionel  cozpensation on thc ground 

" tha t  the Crow t r i b e  had l imited funds", and " tha t  the payment f o r  se rv ices  

.rendered must be held t o  a minimum, but contingent: upon 2 favorable decis ion,  

a p e t i t i o n  f o r  addit ional conpensation would be reviewed by the  Ind ian  

C l a i m s  Commission." 

Much of .our reasoning i n  re the Saunderson c l a i n  should apply with  

.equal force i n  the  present s i tuat ion.  On t h i s  record and t h e  circumstances - 
:surrounding the  witnesst employment, we  f e e l  t h a t  our f inding t h a t  t he  

-witness has been paid a reasonable f e e  i s  f u l l y a  jus t i f ied .  

fn Finding 13 we concluded t h a t  "the p a r t s  of sa id  agreements providing 

fo r  addi t ional  compensation f o r  s a id  witnesses &e contingent i n  e f f e c t  and are 

void as a matter of public policy." We -interpreted t%e agreement t o  mean t h a t  

t he  t r i b a l  at torneys w e r e  obligated i n  the event a f i n a l  iudgment should be  

.entered i n  favor of the Crow t r i b e  t o  present tbe  matters of add i t i ona l  compen- 

.sa t ion t o  t h i s  Co~llmission f o r  consideration, and t5at i f  more compensation should 

be allowed, t h a t  the  Commission should order it paid ou t  of the f i n a l  judgment 
4 

awarded the  Crow Tribe, and not otherwise, 
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If the  agrecments betveen the a t torneys  end the expez: wi tnesses  a r e  

t o  be given any e f f e c t ,  the  atLorneys would be required t o  p resen t  t he  m=::er 

t o  t he  Comission,  s ince  it i s  z k i r  agreeinznt covering th2 i t a s  of  expcnsc 

b~hich needs t he  epprovsl of the  Comiss icn.  Thzt i s  th? s i t ~ a t i o n  i n  th5  

i n s t a n t  ccse. Obviously, any ellowable expense would hx7e ?.o bz rccovercd 

ou t  of t he  funds awzrdcd t o  t h e  Indi.?.ns as t h e  agrecin?n:s herein da not 

t i ngen t  witness fee agrczments i n  Indian claims c a s c ~  arz c-.-csp?ions t o  t h e  

gcnoral r u l e .  It is generally conceded that c o n 3 i n ~ e n t  wi2nness f c  arrnngc- 

rnents are inva l i d  o r  u r k f o r c e a b l e  as being contrary  t o  pirblic pol icy.  

It i s  sa id  i n  58 Am. J u r i s .  p. 506, Witnesees, Sec. 883: 

"On t h e  grounds of publ ic  pol icy,  a coz t r ac t  f o r  e x t r a  
compensation contingent on tha  r e s u l t  of t h e  case ,  o r  i n  
arrangement t o  p2j7 i n  proportion t o  t he  rzcove-q i s  void." 

I n  Pelliey v. Hodge, et  a l . ;  C lu t t e r  v. Hodge, et al . ,  296 Pac. 908, 

C a l i f o r e a  1931, it was declared by the  cour t :  

98 The so l e  question presented bn appeal is whether the con- 

t r a c t  as el leged is  aga ins t  publ ic  po l icy  and t ha r e fo re  
void. It i s  w e l l  settled t h a t  a con t r ac t  t o  pay a ~ ~ i t n e s s  
f o r  t e s t i f y i n g  w3ere i5e payment i s  made coneingent upon 
t h e  success of t?te 1iZigaZion i s  againsf pub l ic  p a l i c y ,  
s b c e  such a con t rac t  o f f e r s  an inducsmen2 t o  perj i try and 
tends t o  prevent t i e  a h i n i s - t r a t i o n  of j u s t i c e .  Dawkins 
v. G i l l ,  10 A l a .  206; Laf f in  v. B i l l i ng ton  (Sup.) 86 N.T.S, 
267; Bowling v. Blun (Tex. Civ. App.) 52 S.W. 97; Davis 
v, Srtoot, 176 N .C. 538, 87 -S .E. 488 ; K x w n  & McEvoy v. 
Verl in ,  253 Kasz. 37L, 149 K.E. 115, 4 1  A , L  .R. 1319; 
Sherman v. Burton, 165 M1-23.. 293, 130 N.W. 667, 33 A.L.R. 
(N.S.) 87; 13  C . J .  pp. &8, 449; 6 R.C.L. p .  756." 
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One might ask what nore need be edded to nzke them contingent agreements? 

A proper test is this: If additFon21 cov.?msation is egreed to be paid by 

the attorneys o r  in the InZFen t- i - ib? re,rr3lcrs of t h z  outcoii~ of the case, 

then the agreexents csy with aecur2cy bz held to be definite and certain 

. and noncontingent. 

Counsel r e l y  on the A l z c ~  czse, supra, decidcxi by t h e  Court of Claims 

in 1951, es -au thor iV for t k i r  position, vhi~h in e f f e c t  is that in Indian 

claims cases expert witnerses ~ , s y  be  ecploycd 2nd  pzid on a contin~cnt b z s i s .  

pay witness fees in advznce o r  at all, except 0x2 of any money judgment.which 

might be obtained against t3e Unitc-,d Stc tes  in their favor. Therefore their 

agreement provided that in t3e event of a judgxznt, or judgments, in favor 

of the plaintiff Indians, applicZtlon xoull 3e a z h  to the Court of Claims 

for an award, out of the jiidg-mects, of such fees es the Court might deem 

reasonable and proper. 

In the instant case the Indians had funds on depos'it in the United 
< 

States Trezsury out of $ihich they could and did pay attorneys' costs and 

expenses, including f a a  and exyenscs for e x ~ c r t  witneeszs. All tolled, 

the sum of $25,325.25 was disbursed for these purposes as of January 3, 

1962. The record shotrs further that the Indians agreed with their attorneys 
0 
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This mbsequent increase was approved by t h e  Indian Bureau f o r  t he  

Department of the  I n t e r i o r  which keeps the books on t h e  Indian funds deposited 

with the  United S ta tes .  I n  f a c t ,  as of .January 3 ,  1962, t h e r e  w a s  a balance 

of $14,674.75 avai lable  out of the  allowed fund of $40,000 f o r  expenses i n  

Docket No. 54. T ~ i s  sum i s  more than enough t o  have paid the  add i t i ona l  

c q e n s a t i o n ,  a t o t a l  of $13,340, requested by witnesses Saunderson and 

Burlingame. It serves t o  i l l u s t r a t e  t he  f a c t  that t h e  Crow t r i b e  was by 

no means impecunious when these expert  witnesses were employed, o r  a t  any 

time during the course of t5e adjudicat ion of t h e i r  claim. ( ~ e t t e r  of Jan. 

3, 1962 from Edward W. F isher ,  t o  Indian Claims Commission showing expenditure 

of $25,325.25 out  of $40,000 allowed f o r  expenses.) 

The Court of Claims i n  the  Alcea case and the  Rogue River ca se  associ-  

a ted with  it (supra) held: 

In  view of the  f a c t  t-hat none of t he  p l a i n t i f f s  had 
any funds ava i lab le  f o r  the pzyment of the  expenses 
of t h e  l i t i g a t i o n s ,  the  arrangements made by t h e  
a t torneys f o r  the  payment of t he  e-xper2s wmld s e e m  
t o  be the  only possible  one that could have been 
made. It would seem t o  us  unreasonable t o  exper t  t h e  
a t torneys t o  advance more tSan t h e  ac tua l  expenses 
of those witnesses, and t5e s t i p u l a t i o n  t'nzt this c o u r t  
should f i x  t h e i r  f i n a l  f e z  was, we think,  enz i r e ly  
proper under t he  c ircrmts tances o f .  tbese cases .  

I t . s h o u l d  be noted t>a= the  Court d id  no t  challenge t h e  conten t ion  of 

the  defendant t b a t  the agreements were based on contingencies,  bu t  ru led ,  

i n  e f f e c t ,  t h a t  because t5e Indian p l a i n t i f f s  were without funds t o  pay the  

expenses of the l i t i g a t i o n s ,  tfiat exceptions would be made and t h e  agreements 

would be enforced. Thus the decision was founded on necess i ty  and expediency 

under the circumstances of t h a t  case. No such necess i ty  appears i n  the  

i n s t a n t  case. 
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Because of the inportance cf t3Fs pracezdiq, involving problems as it 

does of public policy ar,Z the zoric z5is Comission has yet to accomplish, 

we feel the need to consider several ~3:ters as presented by counsel for 

the Crow Indians in their brief filed October 30, 1961. 

The brief states in su5stazce thz': Yr. Sa-~aderson was originally employed 

on a fhed fee b a s i s  and t5at :?.ereafter for several reasons, "it was 

decided to enter into an arrangeznt with Mr. Saunderson * * * whereby 
additional corpe~lsaticn for ?Ir..Samderscn would be fixed at the successful 

- conclusion of t 5 e  lt.ticr~flo~, jy t5e ~.ndian C i a i x s  Commission for payment- 

from the jrrdpa: ." (2~2nrs=- ,z lzg  s::y?Eied) 

Is this stztenect Lnzccur~tz? 5c: Hicding No. 3 sets forth the terms 

of the original agree~~!ent in t 5 e  words cf Mr. Szucderson. This agreement 

contains the provision for additisnd coc?ensation and according to the 

witness it was not adopted "thereafter." Mr. Wiggenhorn, who employed Mr. 

Saunderson, approved the witness' version of the conzract. 

It is argued tliac, at the tine of Xr. Saunderson's employment our 

interlocutory order had been slped esiab'lishing recognized title in the 

Crow tribe, and further that skce the Indians had been paid less than five 

cents per acre.for excellent Fxtz f~e  22d Gjycming giszing lands there seemed: 

little doubt (barring a reversal on appeal) that additional compensation was 

due the Crow tribe. 13 ~ t k r  :cords, t he  fact of liability was almost certainly 

established (subject to a?peal) but tho amunt of damages remained in . 

" questton. 

r. Counsel seems to be sayicg %ere was really no risk - no contingency ' .  

- - apparent under such cfrcurstexes. ~ i -  thy ;really Deiieved that, why did 

they put in a condition in t h e  a~rli_etie3t t h z t  tIle Commission would consider 
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the matter additional compensation for the witness if the tribe were 

_successful in the litigation? Why not an outright commitment to pay the 

witness, win or lose, if there were no risks involved? Counsel are able 

lawyers with considerable experience in Indian claims actions. They are 

more than cognizant of the pitfalls in this type of litigation. They are 

the ones who took the initiative to make the extra fee conditional on the 

outcome of the case. 

They also mentioned another matter which we regard as of some importance, 

namely, "the amount of damages (to be recovered by the tribe) remained in 

question." Isn't there an inference in that situation that the additional 

compensation would be fixed to some extent in the light of t3e amount ?he 

tribe recovered? Let's put it another way. Assume that the judgment for 

the Indians had been rather small instead of one for mre than ten million 

dollars - would clains for nearly a 1032 increase in fees 'nave been presenfed 
to us for consideration? We doubt it. 

Counsel also call our attention to Mr. Saunderson's testimony that he 

was to be paid a per diem rate. This could be true only 'for time spent in 

giving testimony. He says he spent approximately 11 ~ n t h s  rendering service 

other than in giving testimony which took 8 days. He filed a claim for 8 

days service along with a claim for 3 months service. TWO other claims 

were also filed by him. T5e first one was for $7,500 on a fixed fee arrange- 

ment; and a second claim for $2,500 for two months service. The record as 

shorn in our Findings 3 through 6 shows conclusively that Mr. Saunderson 

was not to be paid on a per diem rate except for eight days spent in teszifying 

and in consultation. Thus Mr. Saunderson's testimony before the Commission 

is sharply at variance with his own statements, and the statements of Mr. 
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Wiggeiihorn i n  the c l a i m  recs rd  zade S e f o r e  tke Indian Bureau. 

Saunderson also tes'ifis~ ~ 5 2 ~  zve- tkougk there was a provision i n  h i s  

or ig ina l  employment agreenent t3at  t h e  C o m i s s i ~ n  m i g h t  allow him addi t ional  

compensation i n  the evect the Ixdians were succes3fu1, he d idn ' t  expect 

' the Commission t o  do anything. 

I n  h i s  l e t t e r  of transmittit1 of h i s  Appraisal- Reporc, dated February 1, 

1956, which was received ir, evidence as Pet i t ioners '  Exhibit No. 209, there  

was t h i s  statement: 

''Hy f e e  f o r  t h i s  Appraisal i s  nc t  i n  any way cot t ingent  
on my f i n d h g s  ." 

. - With a l l  of this i n  mi23 if m l g n t  spear :>at the witness instead of 

making a frank disclosrtre of t5e terns  of h i s  employment, was i n  e f f e c t  water- 

ing down those terms ts t2e ?sin: ;rhere i', would appzar t h a t  he had - very 

- l i t t le ,  i f  any, f inancia l  in",srest i n  tke outcome of the  case. 

With a very substant ial  swerd of more than 10 inillion do l l a r s  given the 

Indians,  and h i s  appearance before the  Comm2ssion a Zhing of the pas t ,  he  

has reversed h i s  expresszd atttitrzde t h a t  he "didn ' t  expect the  Cormnission 

to  do anything." It has now been made c l ea r  tbrough the statements of 

the Indian at torneys a t  the hearings on t h i s  matter of wftness fees ,  t h a t  

he wanted much more t5az t3e $12,500 f ina l ly  agreed upon (Tr. Oct. 20, 1961, 

P. 306) . 
I n  addi t ion,  there was not, i n  our oclnioc, a c l ea r ,  fo r th r igh t  state- 

ment o r  a frank disclosure t o  the Commission of the bas is  of employment 

of both  witnesses i n  t h e i r  tesisinoay. The t r acsc r ip t  of the hearings 

supports the Commission's view. The Commission was not aware of t h e  state- 

ments i n  t h e  claims f i l e d  wjjtb the Indfzn Bureau until a f t o r  the hearing 
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was held on counsel's p e t i t i o n  fo r  addi t ional  witness fees .  

Counsel a l so  argue t h a t  the only difference between the Shoshone and 

Alcea precedents and the in s t an t  case is  t h a t ,  following the  completion of 

the  services ,  a new agreement was entered in to  between the a t to rneys  and the  

experts (Saunderson and Burlingame) f ixing a l iquidated amount, and t h a t  

t h i s  agreement has been approved by the  t r i b e  and the  S o l i c i t o r  of t he  

Department of the In te r ior .  

It i s  claimed a novation has been accomplished and therefore  t he  con t r ac t ,  

which has been questioned as against  public policy,  has been replaced by one 

which is not i n  any respect  contingent. Therefore, we should approve it. 

Counsel seem t o  have overlooked the  f a c t  t h a t  witnesses d id  t h e i r  prepar- 

a t i o n  and t e s t i f i e d  before t he  Commission under t h e  o r i g i n a l  agreements 

which w e  have held t o  be i n  p a r t  contingent i n  nature.  The witnesses '  

f i nanc ia l  i n t e r e s t  i n  the  outcome of the  case s t i l l  ex is ted  a t  t h s  t i m e  tbcy 

t e s t i f i e d .  The contingent agreement w i t b  respect  t o  p a r t  of t h e i r  fees 

w a s  s t i l l  i n  e f fec t .  No l a t e r  agreement modifying the  o r i g i n a l ,  o r  i n  l i e 1  

thereof ,  could possibly change t h a t  s i tua t ion .  The damage, i f  any, had 

al ready been done, Nor is  it necessary t o  f ind  t h a t  the  witnesses '  E e s Z i . m q ? y  

w a s  e i t h e r  colored o r  perjcred,  o r  t ru th fu l  and objective.  me importan: 

th ing  is t h a t  inherent i n  contingent contracts  is  the temptation t o  co lo r  

ones testimony, or  worse s t i l l  t o  commit perjury. Neither the  witnesses ,  

nor t he  courts ,  nor t h i s  Connnission should be confronted with that kind of a 

s i t u a t i o n .  To prevent it the courts have declared such agreements void. 

The pol icy  i s  based on high e t h i c a l  and moral values - values  which skc-ld pot 

be eroded away, except i n  cases of extreme necessity;  and the  i n s t a n t  mtter 
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is  not t h a t  kind of case a s  wt 5ape we have made c r y s t a l  c l e a r  i n  t h i s  opinion. 

It is  d i f f i c u l t  t o  foLiow cocnset ' s  arguaent t h a t  those p a r t s  of the  

agreements with the e v e r t  witzessez which provide f o r  addi t iona l  compensation 

in the  event the Indians a r e  s-ccessful i n  :he 1i:igation a r e  no t  contingent 

but a r e  provisions f o r  deferred paymen: oa t  of =he judgnerit on a quan tm 

meruit basis ,  

We make t h i s  s ta temelt  because the  hearing record and the  p e t i t i o n  

f o r  ex t r a  compensatist f o r  5 2  p-.:Gerts ar2 rsplzEe w i Z 5  stakements of counsel 

and t;?e witnesses, tba: i2d ica te  very definitcrly ??e coritrary. 

For exampks w e  c i z e  t 5e  foliowing: 

MR. S A ~ E ~ O N  i n  his appl ica t ion  actached t o  cocr.selts  p e t i t i o n  
f o r  approval of t h e  exper': f e e  w i t n s s  agteeneczs s a id ,  "* .*  * 
t k a t  I should reeftias later from t?:e award when acd i f  t h e r e  was 
an award, E C C ~  adZti>r_.l  com-,.essafion . . ." (End ing  Xo. 3) 

MR. BURLINGAME i n  hLs l z t t ~ r  i~c3rpra :ed  in23 c o m s e l ' s  
p e t i t i o n  f o r  a l l o w a x e  f ~ r  extra covensoZion f o r  witnesses  
said ,  "* * 5;- kzt c;z:tiz,gelf upm a f a- ora able decis ion,  a 
petiZion f o r  a a d i t i ~ z z l  2 3 r n ~ z ~ ~ s a ~ i o n  WOCM 3e reviewed 
by the Iadian Claims Somnissim." 

=3RNEP W I G G ~ ~ R Y ,  "* * * It appe~ars from tke rscord 
&at  boZ5 t e s t i f  i ed  5-a': s 3  s",aririally t3e ir arrange- 
.merits w i t 3  the  Tribe,  t h i r  employer, was  just a b m t  as 
they have indicated i ^ i  here. E:ey wzre i n  par"i0r:tingent 

C on t 5 e  resxlt." ('lr. rea r ing  on Witness fees, p. 299) 

KiTOIWEP SXZLTZ, "He (Sa*z.derssn) had becrr paid on a p e r  
I--, diem arrangement, ,--2 idea was  it was amegdable and he 

would ask ths Comn?issior i n  25o everrt of succp,ssful out- 
cone, f o r  an ad2i t ioza l  -ward t3 c c m ~ n s a = e  5in f o r  se rv ices .  
I %hink Burling- t e s t i f i e d  tke  same ." (Tr. p , 299) 

MR. WIGGENHORTJ, "T!e point  was I wanted t o  say t5ere was 
nothing wit*eld f r a m  t5e Commission. It enbsrrassed u s  

., that it miah: be deerneed t'rtev had bee? icflvenced ix t h e i r  
testimony b-7 the S Z S ~ ~ S S  o r  f a i l u r e  of t5e octzome of t h e  
case." (Tr, p. 3011) - 
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C~nnnissioner Watkins made a statement on the conseqwnces of "opening 

q" o r  approving contingent agreements fo r  witness fees ,  pointing ou t  among 

o ther  things the  d i f f i c u l t y  the Commission would have i n  weighing the t e s t i -  

moEy of expert  witnesses because of t h e i r  personal f inanc ia l  i n t e r e s t  i n  

the outcome of the  case. (Tr. p . 301) 

M r .  Wiggenhorn's comment i n  response t o  that statement follows: 

"I am f a i r  t o  confess I must agree w i t h  most of the  
remarks made b-T VOU, Senator, becanse it i s  t52 same 
misgiving on trzat rhrou~hout  t h i s  case, tt?rouzhaut a l l  
the  cases I ha-~e d e a l t  wtth.  I don't know th? answer." 
(Tr. p. 303) (Underscoring supplied i n  a l l  of the  
above i terns. ) 

With reference t o  the claim t h a t  the  Cormnission shaald determine t?ie 

amount of the  addit ional compensation f o r  the  witnesses, i f  the  Indians  

were successful ,  on a quantum meruit bas i s ,  it is our view t h a t  t S a t  kiad of  

a determination is incmpat ib le  with  the  conditions i n  t5e agreements i n  

t h i s  case. Those conditions, no mazter how they a r e  described o r  dressed xp, 

are contingencies, and they must happen before the Commission could do 

anything about the claims for  ex t r a  compensation. Inded, tfie r eq t r i r e~enz  ,F. 

fundamental, the  I a p p e r i ~ ~ g  of the  contingencies created the r i g h t s  p s r  s e ,  

and those r i gh t s ,  v3er crzated could not be considered s t r i c t l y  OE a qzact-:T 

m e r u i t  basis .  That q u a a b  meruit bas i s  dates back t o  tlie inceptior. of t?:= 

serv ices ,  and it i s  founded on the reasonable value of 2:iose serv ices  i n  

and of themselves. A s  a matter of equity,  under t h i s  t h o r y ,  exper t  wi tnr-_cs~_= 

rendering the  par t icu la r  service should be e n t i t l e d  t o  recover even t5ongb 

the  Indians might not be successful i n  the l i t i g a t i o n ;  

I n  top ic  No. 4 ,  page 11 of t h e i r  b r i e f ,  counsel f o r  the Indians 
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present a very ingortact matter which we believe desenres 

syqathetic consideration. It has to do with the situati 

serious and 

on w'nich counsel 

assert will result from our holciing that "deferred compensation arrange- 

ments with expert witnesses" are void as a matter of public policy, in cases 

where the Indians are wit'nout funds 20 pay the witness whether they win 
1/ - 

or lose their cases. E1ey contend that the precedents of the Shoshone 

and Alcea cases have been guides to Izdian tribes, their attorneys and the 

expert witnesses in numerous case3 now i3 the course of preparation and 

presentation, ar,d t'nat thy have enzered inEo agreements. and services have 

been rendered over a nqder of yeats in reliance on them. It is claimed 

that if these agremnts are m w  held invalid it will be fnequitable to 

these'persons w5o have acts6 in good faits, and will impose a hardship on 

tke Indians and will prejudice tkir lizigazion. 

As stated by counsel, a deferred coqer~satlon arrangement seems a very 

simple, inoffexrive device for coinpensating witcesses without the stigma 

of contingency. This may be so if counsel is referring to a deferred 

compensation arrangemen: nnder whic5 the particalar tribe is at all times 

obligated to pay their eqert witnesses regardless of the success or failure 

of t5e lawsuit. However, we feel course1 ' s deferred comperisa tron arrange- 

ment really meam a deferred obligation to pay tl~e expert witnesses, which 

obligation is conditioned =on a saccessf-dl coxlcsion of the litigation. . 

As a practical matter there is present an mavoidable built-in contingency 

in all those situations involving impecunious Indian litigants. Thus, . 

0 

I/ Counsel did not identify the repo'rrs where the Shoshone case decision - 
. . with reference to witness fees has been reported. We have been unable 

to locate the decision and for that reason could not shdy it, so we 
have ignored it. 
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zrry expert witness of just ordinary discernment who accepts enployment 

xith such Indians must realize that, whether you call his contract of 

employment a deferred compensation arrangement or not, he is not going to 

get paid unless his Indian clients are successful. Knowing this, all the 

temptations of an outright contingent fee contract are still there. 

The witnesses would also be aware of the fact that their chances of 

receiving adequate compensation for their services would be much more 

favorable in the event of a final award if the judgment were substantial 

rather than meager or small. 

In many of these ancient Indian claims, which are for the most part 

more than 100 years old, the task of historians, anthropologists, e+,hnologiŝ .s, 

and archeologists in gathering the facts and circumstances out of wbich %3e 

claims arose, is a tremendous undertaking. It requires in many instancss 

years of diligent professional work. Federal and state archives, libraries, 

historical societies files, etc., must be visited-and researched. Following 

these research activities voluminous reports must be written, and finally 

witnesses are called on to give oral testimony before the Commission, 

Witnesses also have heavy out-of-pocket expenses which =st be paid as :'k 

work progresses. 

Most of the expert witnesses in these fields are members of university 

or college faculties, Leaves of absence must be obtained, and this ac:ivizj 

sometimes jeopardizes the expert's future employment. We mention thcse 

matters because this class of expert witnesses would be required under t 3 ~  

"deferred payment" plan to carry this load through the many years required 

to adjudicate these ancient Indian claims. It also should be noted that very 

few of them, if any, are men of means. By the time cases are finally su5- 
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mitted f o r  judgment these expert witresses have, for them, a tremendous 

imesane3t in  =Ire cases tgey are serving. They would be less than human 

i f  tkey d i d  not have cccsidera3le coEcern aboat their  compensation. 

W i t h  some qcalificatioas expert appraisers wko are employed as expert 
*- 

witnesses face t3e sane gereral problems as abuve enumerated. Our con- 

clusions also apply to  them. ' . 

In our view t i e  matters w e  I-rave recited w i l l  have a tendency t o  in- 

crease t\e teorpta:lms presezt i a  cases  ere expert wit2ess fees are 

coatingen: oa recovery e i 5 e z  express or implied. I n  s t a t i r r g  t 5 i s  we are 

not implying L\at a l l  the witlesses w i l l  yield to  t3e temptatioas to  color 

their testimozy; bct we do w a z t  t o  make t:e p3ir-t t5at we believe it i s  an 

uczthical situatioz; *at it i s  imprqer a d  c ~ 2 a i r  to  cozfrorrt honorable 

men or women, w5o are servicg as exper", witxesses w i t 3  such a situation. 

We also believe it i s  u d a i r  t~ t5e Icdian l i t ig=ts  t o  have their  principal 
. . 

witnesses employed on a basis iz &ich tkey have a personal financial in- 

terest h fie otltcuine of tke Litigatioz; aa iztcrcst wkick must be taken 

izto a c c m t  by t3e Conrmisslo= i=r determining t5e weigkt to  be given t o  

their testimozy . I? tLis coxect im we cal l  attention t o  the fact  that .  the 

defendant *roug5 i t s  Deparaent of Justice employs and pays i ts  expert 

witnesses for exper: service izt  &ese same cases on a s t r i c t ly  cash basis. 

No continge=cies are involved.. x?us fiese witnesses are i n  a position t o  

be s t r ic t ly  05jeczive in  tkeir resear&, writing of reports, and in ' testifying 
.a 

before the Commisnim. nLe Izdiar. expert witnesses should be placed i n  a 

similar situation and, if *ey are cot, t5eir clients might well be a t  a 

disadvantage i n  t5e litigation. 
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Not a l l  expert  witnesses have been employed on the "deferred payment" 

plan. Some Indian t r i b e s  have had the resources t o  pay t h e i r  expert  

witnesses a t  t he  time the  semices  were contracted f o r  or  rendered. Unfor- 

tunately,  not many Indian Litigants a r e  so favorably blessed. 

There are c e r t a i n  t r i b e s ,  sane with, some without, resources t o  pay 

t h e t r  expert  witnesses,  who have r e l i e d  on t h e i r  at torneys t o  completely 

finance t h e i r  cases,  including the fees and expenses of the  expert  witnesses.  

This type of program, which had the bless ings of bar associat ions  because of 

the  neces s i t i e s  involved, seemed t o  grow out of a general impressioa of long 

standing t h a t  Indian t r i b e s  as  a c l a s s  were without funds t o  carry on t h e i r  

l i t i g a t i o n  before  e i t h e r  the Court of C l a i m s  under spec ia l  j u r i sd i c t iona l  

ac t s ,  o r  before t h i s  Commission under the  Indian Claims Conmission Act, and 

f o r  t h i s  reason t h e i r  at torneys would agree t o  advance cos t s  t o  carry the  

expenses of prosecuting the  claims. The attorneys w e r e  t o  recover funds 

so advanced out  of awards t ha t  might be* made t o  tfie Indian t r i b e s .  I f  t h e  

Indians w e r e  unsuccessful, the  attorneys could not recover the  funds they 

had advanced. This placed a heavy load on the attorneys,  znd a s  a cot- 

sequence the re  has  been a backing away t o  some ex ten t  from t h i s  program. 

Counsel i n  the  i n s t an t  case made &is per t inen t  comment: 

1t For couasel t o  advarxe the moneys i n  la rge  eppraisals  
ou t  of t h e i r  own fuxds i s  inconceivable, s ince what 
i s  required i s  cap i t a l  i n  quan t i t i e s  f a r  out of 
proportion t o  what might be l e f t  at torneys out of any 
fee * * *.f' 

I n  our opinion tha t  comment only t e l l s  us pa r t  of the  s tory ,  a s to ry  &ich 
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has cane to us a l i t t l e  a t  a time w e t  a number of years. 

The same comment is  zpplicable i n  numerous instances t o  the advance- 

ment of costs of any substantial amount by attorneys for  Indians, i n  hearings 

on t i t l e  and l i ab i l i t y  as well as hearings 03 valuation. A considerable 

number of these lawyers are e i ther  unable, or unwilling, t o  assume t h i s  

burden. We are  advised tha t  t h i s  i s  a major reason why the "deferred pay- 

ment" plan has been adopted by some Indian l i t igan t s  and t he i r  attorneys, 

with many more to  follow i f  we give our blessing t o  t ha t  program. 

Recently requests have bee2 f i l e d  with t h e  Cammission t o  vacate hearing 

dates i n  cases where the dates were s e t  more than a year ago. Everyone 

concerned was fu l ly  advised of these dates. Now, a short  time before t r i a l  

time,we are advised that  among the reasons for  the requests i s  t he  one t h a t  

the Indian expert wibesses a re  not ready t o  preselzt t h e i r  testimbny because 

satisfactory asrangements have not been made t o  comperrsate them f o r  t h e i r  

services. One group, through counsel, have a request on f i l e  w i t h  the 

Indian Bureau fo r  apprmal of a contract which w i l l .  pay them a percentage 

of the f i na l  award, i f  and when made. That cortract  has not y e t  been 

approved by the Bureau. 

I n  another case the ~ n d i a n  tr ibe--has -resources with. which t o  -pay the 

expert witness, but w i l l  not do so because it expects i t s  at torneys t o  

csrrgY&at burden. W e  have other cases i n  mind which cannot be set f o r  

2/ A t  t h i s  point we point out t ha t  the Conrmission does not adjudicate - 
Indian clafms i n  a vacuum. We are cognizant of m a n y  events and s i tua t ions  

- tha t  affect  the work of the Commission, the l i t i g a n t s  before us and their 
.I counsel and witnesses, which are not on the record. W e  make t h i s  state- 

ment because we are discussing and determining general po l i c ies  of the 
Conrmission d t h  re la t ion  t o  the compensation and use of expert  witnesses. 
Also, because we are conscious of a d i f f i cu l t  s i tua t ion  facing Indian 
l i t i g a n t s  who are without funds t o  pay the expenses incident t o  the 

, .-  prosecution of the i r  claims f i l ed  w i t h  us. 
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hearing because ne i ther  the  attorneys nor the Indians have funds from 

which they can compensate t5e witnesses. 

Counsel i n  the  i n s t an t  case a re  authority for  the  statement t h a t  

"because of the shortage of funds of Indian t r i b e s ,  i n  many cases i t  has 

been necessary t o  work out deferred compensation arrangements with expert  

witnesses." We are not  i n  a posi t ion t o  know how many cases a r e  invoLved 

f o r  the reason we usually a r e  not f u l l y  advised on these m a t t e r s  u n t i l  

the case has been f inished;  then we a re  asked t o  approve Indian a t to rneys '  

contracts  with witnesses, under which the witnesses have already been paid 

by the attorneys,  and the attorneys a r e  seeking t o  recover as expenses t he  

sums they have paid t o  witnesses. 

So, as a r e s u l t  of a l l  of the  foregoing we have these s i t ua t ions :  

1. There are  a very few Indian t r i b e s  which have the  resources t o  

pay the cos t s  and expenses of expert  witnesses a t  the  times the se rv ices  

are rendered. , 

2. Some of the t r i b e s  who have the a b i l i t y  t o  pay as they go re fuse  

t o  do so, but expect t h e i r  at torneys t o  carry the load f o r  them. The 

attorneys claim they a re  unable t o  finance these operations and t h a t  t h e  

Indians should take care of these expenses. 

3. The arrangements whereby the attorneys were t o  advance as c o s t s  

the  fees  and expenses f o r  expert  witnesses are  breaking down, and a r e  

becoming ineffect ive because the burdens a re  too heavy f o r  t he  major i ty  of 

Indian lawyers t o  carry.  Many of them seemed t o  be unaware of the  ex ten t  

of t h e i r  commitments a t  the time they contracted t o  serve the Indians.  This 
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breakdown is retarding the progress of the Commission i n  performing the  

duties assigned it by the Congress. 

4. The so-called "deferred compensation" program, which we have 

held t o  be a contingent fee arrangement and therefore void as  against 

public policy, is  not available because of i t s  nature and of our rul ing. ,  

We estimate that a large majority of over 400 docket numbers of 

Indian claims not ye t  adjudicated by the Commission were f i l e d  by Indian 

t r ibes  or bands which do not have available resources t o  employ and pay 

expert consultants and witnesses. Unless some way is found t o  help these 

impecunious Indian l i t igan t s  the adjudication of the i r  claims w i l l  be 

severely retarded,. i f  not completely blocked- 

A suggestion has been made tha t  the Commission should use i ts  inves t i -  

gative powers given under Section 13 (b) of the Indian Claims Commission A c t  

t o  meet t h i s  situation. It is the considered judgment of the Commission 

tha t  t h i s  is not the solution. The Indians want expert witnesses of t h e i r  ". . 
c?oosing, which would not be the  case i f  they were employed by t h e  

Commission and were under i t s  contrbf. The defendant might e n t e r t a i n  the  

idea that the Commission.could not be an impartial adjudicator under 

such circtrmstances, 

. For very prac t ica l  reasons the investigatory powers of the Commission 

have seldan been used because the defendant and the Indians were proceeding 

t o  do their own research fo r  evidence with t h e i r  own experts, and would 

not be s a t i s f i e d  with any other procedure. Besides, it would have been, . - 

i n  the .judgment of-the Commission, a wasteful duplication of e f f o r t  and - 

hence of costs. I 
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But the  Commission does not believe the s i t u a t i o n  i s  hopeless, and 

fo r  these reasons : 

F i r s t  some background. The Indian Claims Commission w a s  created t o  

adjudicate a11 Indian claims against  the  United S ta t e s  which came i n t o  

existence p r io r  t o  August 1946. The Indians were a t  a long l a s t  t o  have 

t h e i r  day i n  court on these ancient claims. It authorized them t o  engage 

at torneys and provided the attorneys..could serve on a-contingent f e e  

bas i s ;  and the  attorneys i n  e f f e c t  were permitted t o  advance a s  cos t s  

expenses and fees  for  expert consultants and witnesses, which many have 

done. If t he  Indians were successful  they could recover the  advances 

from the  judgments obtained. But i f  the  Indians were unsuccessful, there  

is  no provision i n -  our Act whereby they could be compensated f o r  t he  advances. 
-- - -- 

~ ~ ~ 

Apparently, they were t o  gamble on these advances a s  w e l l  as on t h e i r  05m 

f ee s  . 
Thus a weakness now appears i n  t h i s  program. The burden has proven 

t o  be too  heavy fo r  the  Indian at torneys t o  carry. Immediate r e l i e f  i s  

needed i f  t h e  adjudication of a l l  e l i g i b l e  Indian claims is  t o  be completed 

as planned, or  a t  a l l .  

W e  are convinced t h a t  there  is  a way t o  provide means whereby each 

impoverished t r i b e  or band of Indians can employ a l l  the expert  witnesses 

t h a t  they reasonably need t o  present t h e i r  claims t o  the Commissio2. We 

have already s t a t ed  herein  tha t  the Conunission does not carry on i t s  

a c t i v i t i e s  i n  a vacuum. W e  take j u d i c i a l  not ice  of the  f a c t  t h a t  the 

cu r r en t  budget request of the President made t o  t he  Congress c a l l s  f o r  

some $262,435,000 fo r  the Indian program. One of the  items i s  $34,417,000 

f o r  resources  management. The claims Indians have against  t he  United 

* (Cong. Record, Jan. 30,1962, Statement of Chairman Haley, House Sub- 
cormnittee on Indian Affairs.)  
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States have long been regarded by them as one of the i r  principal res.ources. 

It seems t o  us that ,  when Congress is  made aware of the s i tua t ion  these 

Indian t r ibes  are confronted with, it may decide t o  find a way t o  provide 

funds that  could be advanced o r  loaned t o  enable them t o  employ and properly 

compensate such expert witnesses as they reasonably need t o  prosecute t h e i r  

claims adequately before &is  Commission. Such advances could be recognized 

as legal of fse ts  i n  the event the Indians should be successful i n  t h e i r  

l i t igat ion.  There are precedents fo r  such legislation. The administrative 

machinery for  handling such.aprogram i s  already i n  existence. The Bureau 

of Indian Affairs now has limited supervisory powers over the emplayment 
- - P -- - 

of lawyers and witnesses retained fo r  the Indian t r ibes  t o  a id  them i n  the 

prosecution of &eir  claims. 

We believe under a l l  the circrrmstances it is our responsibi l i ty t o  

report t o  the Congress fie di f f i cu l t i e s  Indian t r ibes ,  which a r e  without 

means t o  present the i r  claims t o  the C ~ s s i o n ,  are  facing. W e  shall 

take immediate steps to discbarge t ha t  responsibili ty.  

W e  should aow l ike  to point out i n  a general way some of thc 

additional pract ical  considerations tha t  might. be helpful i n  understanding 
. - .  

the Cammissionts position on t h i s  m a t t e r  of witness fees,  as well as our 

reluctance t o  follow as a precedent the;decision of the  Court of C l a i m s  i n  

the Alcea case. A t  the time of the Alcea decision i n  December of 1951, the 

- Indian C l a i m s  Canmission had been i n  existence over five years. As ve know, 

Coe&gress created it t o  hear and determine al l  possible legal,  equitable,  

as w e l l  as moral claims of any t r i be  o; ident i f iable  group of American 
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Indians agzinst  the United S ta tes ,  which had accrued as of August 12, 

1946, and which had not been previously adjudicated. N o  longer would 

these pa r t i cu l a r  claims be presented t o  the Court of Claims by means of 

j u r i sd i c t iona l  ac t s .  A s  of the  date  of our Act the  Indian Claims Corn- 

mission w a s  the  only forum before which these matters could be t r i e d .  

When the Court of Claims decided the  Alcea case, whLch came before it 

under t h e  j u r i sd i c t iona l  a c t  of August 26, 1935 (49 Sta t .  801), it could 

have taken some comfort i n  the  f a c t ,  i f  such be the  case, t h a t  chances 

w e r e  indeed slim t h a t  it would again be faced with the problem of 

awarding such contingent witness fees.  On the  other hand, t h i s  Corn- 
- -- 

-- 

mission, under the  broad provisions of the  Indian Claims Commission Act, 

and within t h e  time l imi ta t ion  f ixed by Congress, has  y e t  before  it over 

400 cases i n  various s tages  still  t o  be l i t i g a t e d  and decided. 

In the course of i t s  de l ibera t ions  and determinations of t hese  

mat ters  y e t  t o  be decided, the  Commission w i l l  be hearing and passing 

upon the  testimony of l i t e r a l l y  hundreds of expert wi tnesses , ,v iz . ,  h i s t o r i a n s ,  

anthropologis ts i  ethnologists,: archeologis ts ,  appraisers ,  e t c .  I f  any 

of these witnesses are employed on a contingent f e e  bas i s ,  then the  Com- 

mission will be required,  among other things,  t o  determine t h e  weight t o  

be given t h e i r  testimony because of t h e i r  personal f i nanc ia l  i n t e r e s t  i n  

t h e  outcome of the l i t i g a t i o n .  Conceivably, t h i s  item could increase the  

d i f f i c u l t y  of deciding these cases,  and could add t o  the  time consumed. 

I f  t he  Commission should a l so  be required t o  determine t h e  f a i r  compensation 

of many of these expert witnesses, i t  would add another considerable  burden 
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t o  tha t  which the Commission i s  now carrying. It is  conceivable t h a t  the  

determination of such c o l l a t e r a l  matters might well involve holding hundreds 

of separate hearings. Such a procedure, i f  adopted, could without quest ion 

consume mon^frs, i f  not years of time, which time i n  ozr judgment should be 

spent i n  carzyirrg out the  princi.pa1 work of tbe Commission. 

W e  note f i na l ly  t ka t  under 2he Indian Claims Commission A c t  t h a t  

Congress has charged tSis Commission wit5 t5e awesome r e s p o n s i b i l i t y  of 

adjudicating claims of a moral nature. Section 2 of t h e  A c t  provides i n  

p a r t  as  follows: 

"That the Commission s h a l l  hear and deternine 
the  following claims against  t he  tTaited S t a t e s  
on behalf of any Indian t r i b e ,  band, o r  other  
iden t i f iab le  group of American Indians * * * 
and (5) claims based tipon f a i r  and honorable , 

dealings tha t  are not recognized by any e x i s t i n q  
rule of l aw o r  equity." ('Jlnderscxing supplied) 

Thus a brand new cacse -of ac t iox  was created i n  favor of Ind ian  t r i b e s  

based on the  highest  of et4ical and mural grounds. Therefore we  must 

at times measure ts,e past coz~duct of gjverrnnent o f f i c i a l s  i n  their 

deal ings  uitb fie Izdiazls rnder t he  highest  moral and e t h n i c a l  standards.  

It seas  t o  us ra-r an incongruity i f ,  as p e t i t i o ~ e r s '  counsel would 

have us believe, Cmqgress, having -given us t k i s  high moral duty on one . 

hand, would at  5 e  same time cornterraace f ee  arrmgemeats wi th  expert 

witnesses that create  i n  tiiose wiznesaes a contingent i n t e r e s t  i n  the, . 

cases in  whi& tlrey are t es t i fy ing .  



The petition of counsel for the Crow Tribe of Indians, praying for 

an allowance of additional compensation to expert witnesses herein, is 

denied and ruz order to that effect will be entered. 

Arthur V. Watkins 
Chief Commissioner 

We concur: 

Wm. M, Rolt 
Associate Commissioner 

T. Harold Scott (see additional statement) 
Associate Canmissioner 
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SCOE, Associate Codssioner, concurring with additional statement: 

I concur in the well drawn findings of fact and the excellent opinion 

of the Chief Commfssioner concerning t5e witness fees, arrangements and 

contracts of the plaintiffs in this matter. In view of certain evidence 

in the record, however, I feel it necessary for me to include this 

additional brief opinion lest my concurrence in tfiese may be misinterpreted 

in relation to important aspects which may be involved in the preparation 

for trial of these matters in the future before tSe Commission, 

I agree that the fees paid the expert witnesses by the petitioner 

in this matter are fair and reasonable in consideration of all the' "facts 

and circumstances" of record which are recited in our findings and opinion. 

Petitioner's counsel testified "It was difficzlt to get someone to 

serve." He attributed this to lack of financial resources of the petitioner. 

Such difficultp is not surprising to me in view of the relatively modest 

sum of.appraximately $14,500 provided for in t5e arrangements for the 

valuation .appraisal of the fair market value of approximately thirty million 

.acres of land at .a ti?ne :approximately -one hundzed years ago, which has .r :. 

resulted in a final judgment for tk petitioaer of wer $10,000,000 and attoracy 

fees fixed by the contract w-ch has the approval of t5e Department of the 

Interior of almost one million dollars. 

As. .a result :of &is difficulty , an . arraagezent was made under 
which the amount of time spent'in preparation by the valuation -expert 

oi the -petitioner herein approximates the time spent by the valuation 

expert of the petitioner h the - Alcea case (discuamd in our opinion). 

In the Alce~ case a much wraller area of land was involved (2,607,417 acrer). 
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The Chief CouirnissFoner has aptly noted in our opinion that under t 5 e s e  fz.=:s 

and circumstances the fee awarded the valuation expert and witness by the 

Court of Claims in the Alcea case is of some value to us in our considerazion 

of the fee which has been paid in this czse. 

As the Chief Commissioner has also noted in our opinion the "facts 

and circumstances" which led to the supplementary contingent arrangements 

for additional compensation which have been presented for our consideratior? 

illustrate a situation wholly unfair to all concerned. Counsel, the 

petitioner, and the expert witnesses should not be faced with such "facts and 

I have grave doubts that in future trial preparations for valuation 

incident to claims of the magnitude presented in this matter (and there 

may be many), that the petitioners involved will be on an equal footing 

and advantage with the defendant if our decision in this matter should 

be misinterpreted to mean that an expenditure of- $14,500 is adequate. 

The transcript of the hkarings before the Comission on &is matter on 

October 20, 1961 [page 295) read in part as follows: 
s- 

"MR. WIGGENHORN: (counsel for petitioner) * * * 
* * * It is usually considered as justifying a larger 
amount. Ifaving in mind what, for instance, the Government, 
itself, has had to pay, Mr. Cooperman would best be able to 
tell you, he may well know what he had to pay for the witness 
in this case, Mr. Plunmer. I dare say, Mr. Cooperman, that 
the assured fee that Mr. Plunrmer got was more than the $26,250 
that Saunderson will get if he gets this additional $12,500. 
Am 1 safe in saying that? 

"MR. COOPERMAN: (counsel for defendant) Yes, your 
Honor. We have had the same services performed on our 
behalf. This is not only reasonable, but modest, in the 
light of what we have had to pay for similar services." 
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What w i l l  be determined to  be adequate and f a i r  and reasonable 

expert witness fees  i n  fu ture  t r i a l  preparations of the various 

pe t i t ioners  w i l l ,  of necessity, if they are t o  be on an equal footing 

with the defendant, depend upon the varying size, c o q l e x i t y  and 

magnitude of the  tasks and problems involved i n  each case,  the  

qual i f icat ions and equipment of the available experts,  and the  many 

other incidental  facets  involved, I, t5erefore , des i r e  by t h i s  

, additional opinion t o  avoid any possible future misunderstandings as 

t o  my views on t h i s  important problem. 

T. IIar3ld Scot t  
Assoc iaze Commissioner 




