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OPINION OF THE COMMISSION

Commissioner Watkins delivered the opinion of the Commission.

The pefition filed by the contract attorneys for the Crow Tribe request-

ing that their expensés and costs for expert witnesses be approved, presents

among other things a problem of determining whether expert witnesses and

consultants, who served the petiticners in connection with the trial on the

issues of value and unconscionable consideration, should now be awarded

additional compensation for their services to that which has already been

paid to them by the said tribe.

The record shows that Mont H. Saunderson, an appraiser of land values,

operating in the State of Montana, entered into an oral agreement to give

expert appraisal and valuation service and testimony in behalf of the

petitioners. He rendered services as agreed and was paid therefor out of
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Crow tribeal £und§”$14,550 for services, and expenses in the sum of $1,436.79,
He now seeks $12§500 edditional compensation for said services for the
reason as he states it,
"It wag * * % that I should currently receive a
partial payment for the work, and that I should receive
later from the award, when and if there was an award,
such additional compensation as might be determined by
the attorneys and the Indian Claims Commission to consti-
tute full and final reasonable compensation for the work.,”
Merrill G, Burlingame, a specialist in the field of history, was also
employed as an expert witness and consultant. He has been paid on the
claim, with aupporting vouchers, out of tribal funds $1040.00 for services
and $157,78 for expenses, and now requests $840,00 additional fees for
services on the ground that,

1t

« « Jit was my understanding at the time I was asked
to .carry on the research and prepare the report that
the Crow Tribe had limited funds. Payment for services
rendered must be held to a minimum, but contingent upon
a favorable decision, a petition for additional compensation
would be reviewed by the Indian Claims Commission."

The relatively small sunewrequested 5j these witnesses should not
minimi{ze the importance of matters of public policy involved in agreements
of the nature stated by these witnesses as the basis for their claims, In

‘our findings ve have ‘gset forth the record in considerable detail with |
‘respect to these agreements so that there'would'be a factual basis for
the final canclusions we may adopt. These factual matters, which we - ahall
not repeat in extenso,.should also be helpful to -an understanding of the
reasoning underlying our final conclusions set forth herein.

In Finding No. 12 we found thatsthe>eQmpensation already-paid_the

witnesses out of tribal funds is fair and reasonable under the circumstances,

~. With respect to witness Saunderson, his first agreement called for the
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research, study and survey of the claims of the Crow Tribe., He agreed to do
this for $5,000,00 and to prepare a report as the result of his study and
survey for $2,500. He performed according to his agreement, and was paid
$7,500 on a fixed fee basis for the two assignments, plus personal expenses
incurred during the time he was working on the two jobs. (Finding 3)
Later he stated.that,
Y. « . my time requirement for the preparations had ,
amounted to around four months, which work I had agreed
to do for a fee of $5000, and that I would be willing to do
the work on the report at the same rate. It was then agreed
that I should be paid $2,500.00 for the work on the report."
(Second paragraph of quoted matter in Finding No. 5)
Thg witness claimed he had spent approximately 6 months time on the fixed
fee asgignments.
Ralph G. Wiggenhorn, the éttorney who employed the witness, certified
Mr. Saunderson’s claim to the Indian Bureau as being,
. « o in-accordance with the terms of his employment and
as agreed * ¥ * and is a reasonable and just charge for
such services to the date of said voucher." (Finding No. 4)
Subéequently the witness filed two additional claims with the Indian
Bureau.dovéring a period of 5 months service in study and investigatiye
work at the rate of $1250 per month, plus 8 days of consultation and
testimony at $100 per day. The total pay for the five months plus the fee
. for consultation and for testifying totaled $7050.00 Expenses of the witness
for the period were $407.94. Again attorney Wiggenhorn certified that the
claims were reasonable and just charges fér the services rendered. (Finding 5)
In the first and third claims presented by the witness it was stated
in substance that the work was completed in accordance with his agreement

and that he was requesting final payment for his services. The witness

had full knowledge of the certificates of attorney Wiggenhorn which he made
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a pert of his vouchers, that all of the claims were in accordance with the
terms of his employment and the amounts claimed were reasonable and just
for the services rendered. He in effect adopted the attorney's certificate.
Not only that, but when he was testifying before the Commission at Billings,
Montana, in May 1955, he said he was empl_oyed on & per diem rate to be paid
for the number of days actually workéd and in the event th:e Commission
might at a later date‘ decide that “"my ;ewices merit any more than a per
diem rate agreed upon, that would be left in their hands.” But in spite
of the possibility that the Coﬁnission might ‘allow him more than the per
diem rate agreéd on, he said that he didn't expect them to do anything.
(Tr. of Billings hearings, p. 345) |
Altogether Mr Saunderson was paid $14 550 for services which he said
..took 11 months :and 8 days to perform. The record is silent on the number
of days actually wori:ed by the witness inithe 11 months he claims he was
occupied in.-canying out hia-': ;ssigmnéntq. He did not offer any information
on that itexn; Mr_. Wiggenhorn, the_a:t‘grney who employe;:l him, and who was
well acquainted with the work _béing done and the time he took to do it,
shy_s the f.ees éaid were 'reasonable'#nd just; ‘at the time the witness was paid.
Cer:iinly $14,550 is .a substantial sum; ;ixe fees paid were not unconscionably

N low. That is so even though it may ~$é;f§it his services were worth a litger fee.

' In view of the record the vj.ﬁness*shdul@ be estopped from claiming that
as 'a matter of equity, or ;:n a quantum meruit basié, he is entitled to
$12,500 or any other sum as .additional compensation. |
' To allow:a greater sum in view of tlie_ record would seem to be an abuse

-of discretion on our part.
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It should be kept in mind that our principal function in considering
costs and expenses incurred by attorneys for Indians by reason of the employ-
ment Qf expert witnesses and consultants is to protect Indian litigants
from unreasonably high fecs and expensas. It does not appear to be our
responsibility, in situations such as we have here, to writs agrsements
betweecn attorneys and witnesses, or to protact thzm from the effeccis of
their own agreasments and thair conduct with respecst thgrsto.

6f some value in the matiar oflthis kind is a decision of the Court of

Clzims entered in the Alces Pand of Tillamook, e% al., v, Thz Unitad Stazzs,

121 Ct, Clms. p. 181, wher=in two expert witnesszs ware clziming fees for
services rendered and the Court was required to make thz decision on waat they
-should be paid. The witnessas had not bezn paid anything but expenses, so
that it was a matter of the entire services to be compensated through the
fees which the court would allow.

Mr. Fuller, onz of the expert witnesses, requasted the Court to allow
him a fee of $65,000 for his services. In justification of this amount he
‘pointed out that he had been employed by attorneys for Indian tribes in six
‘other successful litigations. It was agreed that he was a compatent expert
witness, and that his services were very helpful to the Indians in that
case. With respect to fea2s requested, the Court said,

Mr, Fuller's requested fes of $65,000, over znd above

the expenszs which have alrsady been paid to him, would
result in a daily fee of $235.50, or an hourly fee (baszd
on a 6-hour day) of $39.25. We know of no precedent

for the awarding of such a fee to an expert in Indian
litigation. Undzsr all the circumstances, we find a fee
of $15,000 for Mr. Tullar's s=rvicss as an expsrt in the

Alcea litigation to bs entirely adaquaie and proper.

It appears Mr. Fuller had spent 276 days in rendavring services to the Alcza

.
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Band of Assoclated Indians, This includes the time he spent in testifying
‘and he had been paid out-of-pocket expenses in the total amount of $1,745.17,
but he had not been paid for iis services.

In the instant case Mr, Saunderson claims he spent approximately 11
months in research and preparation for the trial of the case and in writing
his report, and 8 days testifying before the Commission. Assuming that
he put in 20 days a wonth, a total time spent would be 220 days plus 8
days in Court, a total of 228 days. Mr. Sazunderson had been paid out of
tribal funds $14,550 for services and $1,436.79 for expenses. Mr, Fuller was
paid at the .rate of $54-plus per day, aﬁd Mr. Saunderson $63-plus per day.

‘Mr. Kline, an expert timber appraiser, served the Indians under
conditions similar to those which existed in Mr. Fuller's situation. His
appraisal was contained in .an 84-page report which was received in evidence.
He ‘also made numerous tables and charts from which he wars ‘able to compute
the approximate amount of timber standing oh a tract of land and its value
-as of 1865, His test;imony covered 147 pages and the time consumed in
~prepara£'f.on and in testifying was 141 days.

The witness Tequested a fee of $§25 , 000 over and above the $2,570.50
for expenses paid him by the attorneys. The Court said,

“Mr, Kline's work was of a very high calibre and his
report of great value to the plaintiffs, We are of the
-opinion that an award of $7,000 for his services in
the Alcea case is just and prope:t'."

The -services -of Mr. Fullef and Mr, Kline were rendered a number of
years prior to the date of the award of witness fees which occurred December

4, 1951, but they were paid in-dollars of substantially the same purchasing

power that dollars of today possess.
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Finding 7 recites the terms of the employment of Mr. Burlingame.

He agreed to act as a consultant and to testify with respect to

historical matters material to the valuation procezding in Docket 54.

His compensation was to be $30.00 per day for research and consultation
and $100 per day for testifying. He was paid $840.00 for 28 days time
spent in research and preparation of reports, and $200 for 2 days
testimony; a total of $1040.C0., His claim for these zmounts was filed
with the Indian Bureau Juna 20, 1956, along with a ceriificate of Attorusy
Wiggenhorn who certifiecd that the claim was in accordance with the terms
of employment and "is a roasonable and just charge for such services to
the date of vouchers.”

In explanation of the claim, Mr. Burlingame did not indicate or
claim that his agreement of employment contained a provision that he should
‘receive additional compensation for his services "contingent upon a favorable
‘decision" for the Crow Tribe., When he testified before the Commission in
‘the valuation proceading the following exchange relative to compensation
took place between counsel for the Crow Tribe and the witness:

""Que.: Who engaged you?

Ans: Mr. Wiggenhorn.

Que.: What were the terms of your employment?

Ans.: A per diem arrangement., * * * I was asked to work

with Mr. Saunderson and the attorneys for the purpose of
acting as a witness as to the historical background es I

saw it. I was to work on a per diem arrangement, unless

you wished *o make additional compensation upon any recovery."

(Trans. p. 20, Valuation Hearings, May 2, 1956 - Undexscoring
supplied.)

Mr. Burlingame's statement to Mr. Hawkins, counsel for the Crow Triba
is indeed a weck foundation on which to base a claim for additional fees as
a matter of agreement. It is equally ineffective as a disclosure of any

contingent interest the witness may hzve had in the outcome of the cas=.
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It must also be considered in the light of the statement made to the Commission
in the beginning of his testimony that he did not have any financial interest
in the outcome of the case. (Tr. of Hearings on Valuation, p. 13)
Mr. Burlingame received a substantial fee for the time expended and we
can see no valid reason under the circumstances of this case why we should
increase his compensation even though it might be felt his services were
worth more than the fee pald him. He seemed to be satisfied with it as far
~as the record discloses until the petitioner in Docket 54 was given a
-gubstantial award., Now he seeks $840 additional compensation on the ground
"that the Crow tribe had limited funds", and "that the payment for services
‘rendered must be held to a minimum, but contingent upon a2 favorable decision,
a petition for additional compensation would be reviewed by the Indian
Claims Commission."
Much of our reasoning in re the Saunderson claim sﬂould apﬁly with
-equal force in the present situation. .On this record and the circumstances
:surrounding the-witnes;' employment, we feel that our finding that the
‘witness has been'paid a reasonable fee is’fﬁlly'justified.
In Finding 13 we concluded that "the-parts‘pf said agreements providing
‘for additional epmpensetion for said w;enesees:afe-cbqtingent-iq*effect:and are
void as a matter-of public-pelicy.“ Wefiﬁterﬁreted the agreement to mean that
‘the tribal attorneys ‘were obllgated in the - event a final judgment should be
‘entered in favor of the Crow tribe to present the matters of additional compen-
‘sation to this Commission for consideration, and that if more compensation should
be allowed;‘that the Commission -should o;der it paid out of the final judgment

L4

awarded the Crow Tribe, and not otherwise.



10 Ind. Cl. Comm. 228 247

If the agreements between the attorneys and the expert witnesses are
to be given any effect; the attorneys would be required to present the mat:er
to the Commission, since it is their agreemsnt covering the items of expensec
vwhich needs the approval of the Commissicn. That is tha situation in the
instant case., Obviously, any allowable expense would have to bc recovered
out of the funds awarded to the Indizns as the agceemznts herein do not
permit a judgment to run against the Crow tribe or agzinsi the attorneys
for such fees, irrespective of the final ouZocome of this ceoaz,

It has been contended thet the agrecmen’: Lerain ar2 in no way con-
tingent. However, aszuming the contrary, it is arguad furZher that con-
tingent witness fee agreements in Indian claims cases are exceptions to the
genaral rule, ‘It is generally conceded that contingent witness fee arrange-
‘ments are invalid or unenforceable as being contrary to public policy.

It is éaid in 58 Am. Juris. p. 506, Witnesses, Sec. 883:

"On the grounds of public pglicy, a contract for extra
compensation contingent on the result of the case, or in
arrangement to pay in proportion to the rzcovery is void."

In Pelkey v. Hodge, et al.; Clutter v. Hodge, eZ al., 296 Pac. 908,

California 1931, it was declared by the court:

"The sole question presented bn appeal is whether the con-
tract as alleged is against public policy and therefore:
void. It is well settled that a contract to pay a witness
for testifying where the payment is made contingent upon
the success of the litigation is against public policy,
since such a contract offers an inducement to perjury and
tends to prevent the administration of juztice. Dawkins
v. Gill, 10 Ala, 206; Laffin v. Billington (Sup.) 86 N.Y.S.
267; Bowling v. Blum (Tex. Civ. App.) 52 S.W. 97; Davis

v. Smoot, 176 N.C. 538, 97 S.E, 488; Kzown & McEvoy v.
Verlin, 253 Masz. 374, 149 N,E. 115, 41 A.L.R. 1319;
Sherman v. Burton, 165 Mich. 293, 130 N.W, 667, 33 A.L.R.
(N.S.) 87; 13 C.J. pp. 448, 449; 6 R.C.L. p. 756."
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One might ask what more need be edded to make tbem contingent agreements?
A proper test is this: If additicnal compensation is ggreed to be paid by
the attorneys or in the Indiszn tribe regordless of the outcome of the case,
then the agreements may with accurccy be held to be definite and certain
-and nonéontingent.

Counsel rely on the Alcea. case, supra, decided by the Court of Claims
in 1931, as-authority for their position, which in effect is that in Indian
claims cases expert witnercses may be expleyed znd paid on a contingent basis,
We think that'case is not a preesdent which wa chould féllow. In our opinion
the case may be rezdily digtinzuizhed from tha instant case.

Witnesseg Fuller end Klinz had not dzen paii anything for sarvices
when the Court had their claims before it. Cf more importance is the fact
that it appeared the Indians involved were actually without funds needed to
pay witness fees in advance or at all, except out of an§ meney judgment which
might be obtained against the United States in their favor. Therefore their
agreement provided that in the event of a judgment, or judgments, in favor
of the plaintiff Indians, applicztion would de made to the Court of Claims
for an award, out of the judgmfnts, of such fees as the Court might deem
reasonable and proper.

In the instant cese the Indians had funds on deposit in the United
‘States Treasury out of which they could and did pay attorneys' costs and
expenses, including fess and expenses for expert witnesses. All tolled,
the sum of $25,325.25 was disbursed for these purposes as of January 3,

1962. The record shows further that the Indians agreed with their attorneys
-
in April 1958, to increzse the cost and expanse limit for their attorneys

from $25,000 to $40,000.
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This subsequent increase was approved by the Indian Bureau for the
Department of the Interior which keeps the books on the Indian funds deposited
with the United States. In fact, as of January 3, 1962, there was a balance
-of $14,674.75 available out of the allowed fund of $40,000 for expenses in
Docket No. 54. This sum is more than enough to have paid the additional
compensation, a total of $§13,340, requéested by witnesses Saunderson and
Burlingame. It serves to illustrate the fact that the Crow tribe was by
no means impecunious when these expert witnesses were eméloyed, or at any
time during the course of the adjudication of their claim. (Letter of Jan.
3, 1962 from Edward W. Fisher, to Indian Claims Commission showing expenditure
of $25,325.25 out of $40,000 allowed for expenses.)
The Court of Claims in the Alcea case and the Rogue River case associ-
ated with it (supra) held:
In view of the fact that none of the plaintiffs had
any funds available for the payment of the expenses
of the litigations, the arrangements made by the
attorneys for the payment of the experts would seem
to be the only possible one that could have been
made, It would seem to us unreasonable to expect the
attorneys to advance more than the actual expenses
of those witnesses, and the stipulaticn that this court
should fix their final fee was, we think, entirely
proper under the circumstances of these cases.
It should be noted that the Court did not challenge the contention of
the defendant that the agreements were based on contingencies, bu% ruled,
in effect, that because the Indian plaintiffs were without funds to pay the
expenses of the litigations, that exceptions would be made and the agreements
would be enforced. Thus the decisicn was founded on necessity and expediency

under the circumstances of that case. No such necessity appears in the

instant case.
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Because of the importance of this proceading, involving problems as it
does of public policy and the work this Commission has yet to accomplish,
we feel the need to consider several matters as presented by counsel for
the Crow Indians in their brief filed October 30, 1961,

The brief states in substance that Mr. Saunderson was originally employed
on a fixed fee basis and that thereaffer for several reasons, "it was

decided to enter into an arrangement with Mr. Saunderson * * * whereby

additional compensatiocn for Mr, .Saunderson would be fixed at the successful

conclusion of the litigsaticn by the Indian Claims Commission for payment.

ws =
1izd)

from the judgment." {(Tndarzzcring suns
Is this statement inaccurate? Cur Tinding No. 3 sets forth the terms
of the original agreement in ths words c¢f Mr. Saunderson. This agreement
contains the provision for additional compensation and according to the
witness it was not adopted "thereafter.," Mr. Wiggenhorn,.who employed Mr.
Saunderson, approved the witness' version of the contract.
It is argued that, at the time of Mr. Saunderson's employment our
interlocutory order had been signed establishing recognized title in the
Crow tribe, and further that since the Indians had been paid less than five
cents per acre;fbr excellent Morntazna and Wyeming grazing lands there seemed:
little doubt (barring a reversal on appeal) tha= additional compensation was
due the Crow tribe. Iz other words, the fact of liability was almost certainly
established.(subject to appeal) but the amount of damages remained in
question.
o Counsel seems to be saying there was really no risk - no contingehcy'“
apparent under such circumstances, II they really beiieved that, why did

they put in a condition in the agreement that the Commission would consider
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the matter of additional compensation for the witness if the tribe were

successful in the litigation? Why not an outright commitment to pay the

witness, win‘or lose, if there were no risks involved? Counsel are able
lawyers with considerable experience in Indian claims actions. They are
more than cognizant of the pitfalls in this type of litigation. They are
the ones who took the initiative to make the extra fee conditiomal on the
outcome of the case.

Théy also mentioned another matter which we regard as of some importance,
namely, "the amount of damages (to be recovered by the tribe) remained in
question." Isn't there an inference in that situation that the additional
compensation would be fixed to some extent in the light of the amount the
tribe recovered? Let's put it another way. Assume that the judgment for
the Indians had been rather small instead of one for more than ten million
dollars - would claims for nearly a 1007 increase in fees have been presented
to us for consideration? We doubt it.

Counsel also call our attention to Mr. Saunderson's testimony that he
was to be paid a per diem rate. This could be true only for time spent in
giving testimony. He says he spent approximately 1l months rendering service
other than in giving testimony which took 8 days. He filed a claim for 8
days service along with a claim for 3 months service. Two other claims
were also filed by him. The first one was for $7,500 on a fixed fee arrange-
ment; and a second claim for $2,500 for two months service. The record as
shown in our Findings 3 through 6 shows conclusively that Mr. Saunderson
was not to be paid on a per diem rate except for eight days spent in testifying
and in consultation. Thus Mr. Saunderson's testimony before the Commission

is sharply at variance with his own statements, and the statements of Mr.

-
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Wiggenhorn in the claims record made before the Indian Bureau.

Saunderson also teszified thaz =sven though there was a provision in his
original employment agreement that the Commissicn might allow him additionmal
compensation in the event the Indians were successful, he didn't expect
the Commission to do anything.

In his letter of transmittal of his Appraisal Report, dated February 1,
1956, which was received in evidence as Petitioners' Exhibit No. 209, there
was this statement:

"My fee for this Appraisal is nct in any way contingent
on my findings."

With all of this in mind it micght arpear that the witness instead of
making a frank disclosure of the terms of his employment, was in effect water-
ing down those terms to the poin:t where it would appear that he had - very
- little, if any, financial interest in the outcome of the case.

With a very substantial sward of more than 10 million dollars given the
Indians, and his appearance before the Commission a thing of the past, he
has reversed his expressad attitude that he "didn't expect the Commission
to 'do anything." It has now bean made clear through the siatements of
the Indian attormeys at the hearings on this matter of witness fees, that
he wanted much more than the $12,500 finally agreed upon (Tr. Oct. 20, 1961,
p. 306).

In addition, there was not, in our orinion, a clear, forthright state-
ment or a frank disclosure to the Commission of the basis of employment
of both witnesses in their testimony. The transcript of the hearings
supports the Commission's view. The Commission was not aware of the state-

ments in the claims filed with the Indian Bureau until after the hearing
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was held on counsel's petition for additional witness fees.

Counsel also argue that the only difference between the Shoshone and
Alcea precedents and the instant case is that, following the completion of
the services, a new egreement was entered into between the attorneys and the
experts (Saunderson and Burlingame) fixing a liquidated amount, and that
this agreement has been approved by the tribe and the Solicitor of the
Department of the Interior.

It is claimed a novation has been accomplished and therefore the contract;
which has been questidned as against public policy, has been replaced by one
which is not in any respect contingent. Therefore, we should approve it.

Counsel seem to have overlooked the fact that witnesses did their prepar-
ation and testified before the Commission under the original agreements
which we have held to be in part contingent in nature. The witnesses'
financial interest in the outcome of the case still existed at the time they
testified. The contingent agreement with respect to part of their fees
was still in effect. No later agreement modifying the original, or in lieu
thereof, could possib}y change that situation. The damage, if any, had
already been done. Nor is it neceésary to find that the witnesses' testimox:
was either colored or perjured, or-éruthful and objective. The impor:zant
thing is that inherent in contingent contracts is the temptation to color
ones testimony, or worse still to commit perjury. Neither the witnesses,
nor the courts, nor this Commission should be confronted with that kind of a2
situation. To prevent it the courts have declared such agreements void.

The policy is based on high ethical and moral values - values which should not

be eroded away, except in cases of extreme necessity; and the instant matter
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is not that kind of case as w2 hope we have made crystal clear in this opinion.

It is difficult to foliow counsel's argument that those parts of the
agreements with the expert witnesges which provide for additional compensation
in the event the Indians ares successful in the litigation are not contingent
but are provisions for deferred payment out of the judgment on a quantum
meruit basis.

We make this statement because the hearing record and the petition
for extra‘compensation for the expexts are replete with statements of counéel
and the witnesses, that indicate very definit=ly the contrary.

For examples we cite the fellowing:

MR. SAUNDERSON in his application attached to counsel's petition

for approval of the exper: fee witness agresments said, “¥'% %

that I should receiva later from tre award when arnd if there was
an award, svch adiitisnzl comgensation . . "' (Finding No. 3)

MR, BURLINGAME in his letter incorporated in*o counsel's
petition for allowance for extra compensation for witnesses
said, "# % % tut coniingent upon a favorable decision, a
petition for addizional compensation world be reviewed

by the Iadian Claims Commigssion."

ATTORNEY WIGGENIORN, "¥ % % It appears from the racord
that both testified that subszantially their arrange-~

" ments with the Tribe, *ha2ir employer, was just about as
they have indicated it here. They were in part contingent
on the result." (Tr. Eearing on Witness feas, p. 299)

TTORNEY SCHILTZ, "He (Saunderson) had been paid on a per
diem arrangement., T:e idea was it was amendable and he
would ask the Commissior in the event of successful out-
come, for an additiomal pward to ccmpensate him for sarvices.
I think Burlingams testified the same." (Tr. p. 299)

MR. WIGGENHORN, "The point was I wanted to say there was
nothing withheld f£rom the Commission. It emparrassed us

o  that it might be dzemed they had been irnflvenced ia their
testimony by the success or failure of the outcome of the
case."” (Tr, p. 30UL)
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Commissioner Watkins made a2 statement on the consequences of "opening

up" or approving contingent agreements for witness fees, pointing out among

other things the difficulty the Commission would have in weighing the testi-
mony of expert witnesses because of their personal financial interest in
the outcome of the case. (Tr. p. 301)
Mr, Wiggenhorn's comment in response to that statement follows:
"I am fair to confess I must agree with most of the
remarks made b7 vou, Senator, because it is thz szame
misgiving on tnat throughout this case, throughout all
the cases I hazve dealt with. I don't know ths answer.”

(Tr. p. 303) (Underscoring supplied in all of the
above items.)

With reference to the claim that the Commission should determine the
amount of the additional compensation for the witnesses, if the Indians
were successful, onva quantum meruit basis, it is our view that that kind of
a determination is incompatible with the conditions in the agreements in
this case, fhose conditions, no matter how they are described or dressed up,
are contingencie§, and they must happen before the Commission could do
anything about the claims for extra compensation. Indead, the requirement .=
fundamental, the mppering of the contingencies created the rights per se,
and those rights, wher cr2ated could not be considered strictly on a quant:m
meruit basis. That quantum meruit basis dates back to the inception of tZ:
services, and it is founded on the reasonable value of those services in

and of themselves. As a matter of equity, under this theory, expert witnzsse

10}

rendering the particular service should be entitled to recover even though
the Indians might not be successful in the litigation.

In topic No. 4, page 11 of their brief, counsel for the Indians
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present a very Important matZer which we believe deserves serious and
sympathetic consideration. It has to do with the situation which counsel
assert will result from our holding that '"deferred compensation arrange-
meﬁts with expert witnesses" are void as a matter of public policy, in cases
where the Indians are without fundé to pay the witness whether they win
Qr lose their cases. Thaey contend that the precedents of the Shoshone Y
and Alcea cases have been guides to Indian tribes, their attorneys and the
expert witnesses in numerous cases now in the course of preparation and
presentation, and that they have entered into agreements and services have
been rendered over a number of years in reliance on them. It is claimed
that if these agreements are now held invalid it will be inequitable to
theée‘persons who have acted in gocd faith, and will impose a hardship on
the Indiaﬁs-and will prejudice their litiga:ibn.

As stated by counsel, a deferred compensation arrangement seems a §ery
simple, inoffensive device for compensating witnesses without the stigma
of contingency.  This may be so if counsel is referring to a deferred
compensation arrangement under which the particular tribe is at all times
obligated to pay their expert witnesses regardless of the success or failure
of the lawsuit, However, we feal counsel's deferred compernsation arrange=-
ment really mears a deferred obligation to pay the expert witnesses, which
obligation is conditioned upon a successful conclusion of the litigation.
As a practical matter there is present an unavoidable built-in contingeﬁcy
in all t£ose situations involving impecunious Indian litigants. Thus, '

-~

1/ Counsel did not identify the reports where the Shoshone case decision
with reference to witness fees has been reported. We have been unable
to locate the decision and for that reason could not study it, so we
have ignored it. )
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2y expert witness of just ordinary discernment who accepts employment
with such Indians must realize that, whether you call his contract of
employment & deferred compensation arrangement or not, he is not going to
get paid unless his Indian clients are successful. Knowing this, all the
temptations of an outright contingent fee contract are still there.

The witnesses would alsoc be aware of the fact tha; their chances of
receiving adequate compensation for their services would be much more
favorable in the event of a final award if thé judgment were substantial
rather than meager or small.

In many of these ancient Indian claims, which are for the most part
more than 100 years old, the task of historians, anthropologists, ethnologis“s,
and archeologists in gathering the facts and circumstances out of which the
claims arose, is a tremendous undertaking. It requires in many instances
yvears of diligent professional work. Federal and state archives, libraries,
historical societies files, etc., must be visited and researched. Following
these research activitiés voluminous reports must be written, and finally
witnesses are called on to give oral testimony before the Commission.
Witnesses also have heavy out-of-pocket expenses which must be paid as t=ze
work progresses.

Most of the expert witnesses in these fields are members of university
or college faculties, Leaves of absence must be obtained, and this activiz;
sometimes jeopardizes the expert's future employment. We mention these
matters because this class of expert witnesses would be required under the
“"deferred payment" plan to carry this load through the many years required
to adjudicate these ancient Indian claims. It also should be noted that very

few of them, if any, are men of means. By the time cases are finally sub-
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mitted for judgment these expert witresses have, for them, a tremendous
investment in the cases t:hey are serving. They would be less than human
if they did not have considerable concern about their compensation.

With some qualifications exper; appraisers who are employed as expert
witnesses face the same gene:alaifoblems as above enumerated. Our con-
clusions also apply to them,

In our view the matters we have recited will have a tendency to in-
crease the temptatioas presex=t in cases wiere expert witness fees are
contingent on recovery either express or implied. In stating this we are
not implying that all the witnesses will yield to the temptations to color
their testimoxny; but we dn want to make the point that we believe it is an
unethical situation; that it is improper and unfair to cozfroant Lonorable
men or women, who are serving as exper: witaesses with such a situation.
We also believe it is unfair to the Indian litigants to have their principal
witnesses employed on a basis in.which they have a personal financial in-
terest in the outcome of th:e litigation; an interest whichk must be taken
iato accouzt by the Commissioz in determining the weight to be given to
their testimony. In this coarectioa we call attention to the fact that the
defendant through its Department of Justice employs and pays its expert
witnesses for expert service ia these same cases on a strictly cash basis.
No contingencies are involved.. Taus these witnesses are in a position to
be strictly objective in their research, writing of reports, and in“testifying
before the Commisgion, The Indian expert witnesses should be placed in a
similar situation and, if they are not, thkeir clients might well be at a

disadvantage in the lizigation.
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Not all expert witnesses have been employed on the '"deferred payment"
plan. Some Indian tribes have had the resources to pay their expert
witnesses at the time the services were contracted for or rendered. Unfor-
tunately, not many Indian litigants are so favorably blessed.

There are certain tribes, some with, some without, resources to pay
their expert wi#nesses, who have relied on their attorneys to completely
finance their cases, including the fees and expenses of the expert witnesses.
This type of program, which had the blessings of bar associations because of
the necessities involved, seemed to grow out of a general impression of long
standing that Indian tribes as a class were without funds to carry on their
litigation before either the Court of Claims under special jurisdictional
acts, or before this Commission under the Indian Claims Commission Act, and
for this reason their attorneys would agree to édvance costs to carry the
expenses of prosecuting the claims. The attorneys were to recover funds
so advanced out of awards that might be'made to the Indian tribes. If the
Indians were unsuccessful, the attorneys could not recover the funds they
had advanced. This placed a heavy load on the attorneys, and as a con-
sequence there has been a backing away to some extent from this program.
Counsel in the instant case made this pertinent comment:

"For counsel to advarce the moﬁeys in large appraisals
out of their own funds is inconceivable, since what

is required is capital in quantities far out of

proportion to what might be left attorneys out of any
fee * * *."

In our opinion that comment only tells us part of the story, a story which
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2/
has come to us a little at a time over a number of years.

The same comment is applicable in numerous instances to the advance-
ment of costs of any substantial amount by attorneys for Indiamns, in hearings
on title and liability as well as hearings on valuation. A considerable
number of these lawyers are either unable, or unwilling, to assume this
burden. We are advised that this is a major reason why the '"deferred pay-
ment"” plan has been adopted by some Indiz;m litigants and their attorneys,
with many more to follow if we give our blessing to that program.

Recently requests have been filed with the Commission to vacate hearing
dates in cases where the dates were set more than a year ago. Everyonme
concerned was fully advised of these dates. Now, a short time before trial
time we are advised that among tﬁe reasons for the requests is the one that
the india.n expert ﬁitnesses are not ready to pre#ent their testimony because
satisfactory arrangements have not been made to compensate them for their
services. One group, through counsel, have a request on file with the
Igdi.-an Bureau for approval qf -a contract which will pajr them a percentage
of the final ﬁva.rd, if and when made. That corntract has not yet been
approved by the Bureau. |

In another case the Indian tribe-has resources with which to ‘pay the
expert witness, but will not do so because it expects its a.lttorneys to

carry that burden. We have other cases in mind which cannot be set for

2/ At this point we point out that the Commission does not adjudicate
Indian claims in a vacuum. We are cognizant of many events and situations

: that affect the work of the Commission, the litigants before us and their
counsel and witnesses, which are not on the record. We make this state-
ment because we are discussing and determining general policies of the
Commission with relation to the compensation and use of expert witnesses.
Also, because we are conscious of a difficult situation facing Indian
litigants who are without funds to pay the expenses incident to the

- prosecution of their claims filed with us,



10 Ind. Cl. Comm. 228 261

hearing because neither the attorneys nor the Indians have funds from
which they can compensate the witnesses.

Counsel in the instant case are authority for the statement that
"because of the shortage of funds of Indian tribes, in many cases it has
been necessary to work out deferred compensation arrangements with expert
witnesses." We are not in a position to know how many cases are involved
for the reason we usually are not fully advised on these matters until
the case has been finished; then we are asked to approve Indian attorneys'
contracts with witnesses, under which the witnesses have already been paid
by the attorneys, and the attorneys are seeking to recover as expenses the
sums they have paid to witnesses.

So, as a result of all of the foregoing we have these situations:

1. There are a very few Indian tribes which have the resources to
pay the costs and expenses of expert witnesses at the times the services
are rendered. .

2. Some of the tribes who have the ability to pay as they go refuse
to do so, but expect their attorneys to carry the load for them. The
attorneys claim they are unable to finance these operations and that the
Indians should take care of these expenses.

3. The arrangements whereby the attorneys were to advance as costs
the fees and expenses for expert witnesses are breaking down, and afe
becoming ineffective because the burdens are too heavy for the majority of
Indian lawyers to carry. Many>of them seemed to be unaware of the extent

of their commitments at the time they contracted to serve the Indians. This
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breakdown is retarding the progress of the Commission in performing the
duties assigned it by the Congress.

4. The so-called "deferred compensation' program, which we have
held to be a contingent fee arrangement and therefore void as against
public policy, is not available because of its nature and of our rq}ing.A

We estimate that a large majority of over 400 docket numﬁers of
Indian claims not yet adjudicated by the Commission were filed by Indian
tribes or bands which do not have available resources to employ and pay
expert consultants and witnesses. Unless some way is found to help these
impecunious Indian litigants the adjudic#tion of their claims will be
severely retarded, if not cémpletely blocked.

A suggestion has beeﬁ made that the Commission should use its investie-
gative powers given under Section 13(b) of the Indian Claims Commission Act
to meet this situation. It is the considered judgment of the Commission
that this is not the solutiqp, The Indians want expert witnesses of their
own choosing, which would not‘be tﬁe case if they were employed by the
Commission and were unﬁer its control. The defendant might entertain the
idea that the Commission could not be an impartial adjudicator under
such circumstances. )

For very practical reasons the investigatory powers of the Commission
have seldom been used because the defendant and the Indians were proceeding -
to do their own research for evidence with their own experts, and would_
not be satisfied with any other procedure. Besides, it would have beem, -
in the judgment of the Commission, a wasteful duplication of effort and -

hence of costs.
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But the Commission does not believe the situation is hopeless, and
for these reasonms:

First some background. The Indian Claims Commission was created to
adjudicate all Indian claims against the United States which came into
existence prior to August 1946. The Indians were at a lomg last to have
their day in court on these ancient claims. It authorized them to engage
attorneys and provided the attorneys could serve on a contingent fee
basis; and the attorﬁeys in effect were permitted to advance as costs
expenses and fees for expert consultants and witnesses, which many have
done. If the Indians were successful they could recover the advances
from the judgments obtained. But if the Indians were unsuccessful, there

is no provision in our Act whereby they could be compensated for the advances.

Apparently, they were to gamble on these advances as well as on their own
fees.

Thus a weakness now appears in this program. The burden has proven
to be too heavy for the Indian attorneys to carry. Immediate relief is
‘needed if the adjudication of all eligible Indian claims is to be completed
as planned, or at all.

We are convinced that there is a way to provide means whereby each
impoverished tribe or band of Indians can employ all the expert witnesses
that they reasonably need to present their claims to the Commission. We
have already stated herein that the Commission does not carry on its
activities in a vacuum. We take judicial notice of the fact that the
current budget request of the President made to the Congress calls for
some $262,435,000 for the Indian program. One of the items is $34,417,000

%
for resources management. The claims Indians have against the United

* (Cong. Record, Jan. 30,1962, Statement of Chairman Haley, House Sub-
committee on Indian Affairs.)
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States have long been regarded by them as one of their principal resources.
It seems to us that, when Congress is made aware of the situation these
Indian tribes are confronted with, it may decide to find a way to provide
funds that could be advanced or loaned to enable them to employ and properly
compensate such expert witnesses as they reasonably'ﬁeed to prosecute their
claims adequately before this Coﬁeission. Sech advances could be recognized
as legal offsets in the event the Indians should be successful in their
litigation. There are Precedents-for such legislation. The administrative

machinery for handling such aprogram is already in existence. The Bureau

of Ind:f.an Affairs now has limited superv:Lsory powers over the employment

of lawyers and witnesses retained for the Indian tribes to aid them in the
prosecution of their claims.

We believe under all the circmst:ances it is our responsibility to
report to the Congress the dlfficultles Indian tribes, which are w1thout
means to present their claims to the Commission, are facing. We shall
take immediate steps to discharge that responsibility. |

We should now like to-point'outein a geﬁeral.way some of the
additional practical consideratieee that might-be helpful in understanding
the Commission's position on this matter of witness fees, as well as our
reluctance to follow as a precedent the decision of ﬁhe'Court of Claims in-
the Alcea case. At the time of the;élggg decision in December of 1951, the
Indian Clalms Commission had been in existence over five years. As we know,
Congress created it to hear and determine all possible legal, equitable,

as well as moral claims of any tribe or identifiable group of American
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Indians agzinst the United States, which had accrued as of August 12,
1946, and which had not been previously adjudicated. No longer would
these particular claims be presented to the Court of Claims by means of
jurisdictional acts. As of the date of our Act the Indian Claims Com-
mission was the only forum before which these matters could be tried.
When the Court of Claims decided the Alcea case, which came before it
under the jurisdictiomal act of August 26, 1935 (49 Stat. 801), it could
ha§e taken some comfort in the fact, if such be the case, that chances
were indeed slim that iﬁ would again be faced with the problem of

awarding such contingent witness fees. On the other hand, this Com-

mission, under the broad provisions of the Iﬁdian Claims Commission Act;”
and within the time limitation fixed by Congress, has yet before it over
400 cases in various stages still to be litigated and decided.

In the course of its deliberations and determinations of these
matters yet to be decided, the Commission will be hearing and passing
upon the testimony of literally hundreds of expert witnesses,, viz., historians,
anthropologists; ethnologists,: archeologists, appraisers, etc. If any
of these witnesses are employed on a contingent fee basis, then the Com-
mission will be required, among other things, to determine the weight to
be given their testimony because of their persomnal financial interest in
the outcome of the litigation. Conceivably, this item could increase the
difficulty of deciding these cases, and could add to the time consumed.

If the Commission should also be required to determine the fair compensation

of many of these expert witnesses, it would add another considerable burden
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to that which the Commission is now carrying. It is conceivable that the
determination of such collateral matters might well involve holding hundreds
of separate hearings. Such a procedure, if adopted, could without question
consume months, if not years of time, which time in our judgment should be
spent in carrying out the principal work of the Commission.

We note finally that under the Indian Claims Commission Act that
Congress has charged this Commission with the awesome responsibility of
adjudicating claims of a moral nature. Section 2 of the Act provides in
part as follows:

"That the Commission shall hear and determine
the following claims against the United States
- on behalf of any Indian tribe, band, or other -
identifiable group of American Indiamns * * *
and (5) claims based upon fair and honorable

dealings that are not recognized by any existing'
rule of law or equity." (Underscyzing supplied)

‘Thus a brand new cause j<:vf action was created in favor of Indian tribes
based on the highe.st. of ethical and moral grounds. Therefore we must

at times measure the past conduct of govermment officials in their
dealings with the Indians under the highest moral and ethnical standards.
It seems to us rather an incongruity if, as petitioners' counsel would
have us believe, Coogress, having given us ttis high moral duty on one
hand, would at *he same time countenance fee arrangements with expert
witnéssgs that create in those witnesses a contingent interest in the

cases in which they are testifying.

<
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The petition of counsel for the Crow Tribe of Indians, praying for
an allowance of additional compensation to expert witnesses herein, is

denied and an order to that effect will be entered.

Arthur V., Watkins
Chief Commissioner

We concur:

Wm. M. Holt
Asgociate Commissioner

T. Barold Scott (see additional statement)
Associate Commissioner
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SCOTT, Associate Commissioner, concurring with additional statement:

1 concur in the well_ drawn f:'_.ndings of fact and the excellent opinion
of the Chief Commissioner concerning the witness fees, arrangements and
contracts of the plaintiffs in this matter. In view of certain evidence
in the record, however, I feel it necessary for me to include this
additional brief opinion. lest my concurrence in these may be misinterpreted
'in ‘relation to important'aspects which may be involved iﬁ the preparation
for trial of these matters in the future before the Commission.

I agree that the fees paid the expert witnesses by the petitioner
in this matter are fair and reasonable in consideration of all the "facts
and circumstances" of record which ére -'recited in our findings and opinion.

Petitioner's counéel. tg:stified "It was difficult to get someone to
serve," He attributed thié to lack of ..fine.ncial resources of the petitioner.
Such ~difficu1tyi-is not surprising to me in view of the relatively modest
sum of approximately $14,500 provided for in the arrangements for the
-valuatibn -appraisal of the vfair market value of approximately thirty million
-acres of land at a ‘time.'appro:;imately one hundred years ago, which has
resulted in a final judgment for the peZitioner of over $10,000,000 and attornejr
fees fixed by the contract which has the approval of the Department of the
Interior .of ‘almost one million dollars.

As a result of this difficulty, an arrangement was made under
which the amount of time spent in preparation by the valuation -expert .

' ‘of the -petitioner herein -approximétes the time spent by the valuation
-expert of the petitioner in the Alcea case (discussed in our opinion).

In the Alceg case a much smaller area of land was involved (2,607,917 acres).
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The Chief Commissioner has aptly noted in our opinion that under these facts
and circumstances the fee awarded the valuation expert and witness by the
Court of Claims in the Alcea case is of some value to us in our consideration
of the fee which has been paid in this case.

As the Chief Commissioner has also noted in our opinion the "facts
and circumstances' which led to the supplementary contingent arrangements
for additional compensation which have been presented for our consideration
illustrate a situation wholly unfair to all concerned. Counsel, the
petitioner, and the expert witnesses should not be faced with such '"facts and
circumstances."

I have grave doubts that in future trial preparations for valuation
incident to claims of the magnitude presented in this matter (and there
may be many), that the petitioners involved will be on an equal footing
and advantage with the defendant if our decision in this matter should
be misinterpreted to mean that an expenditure of $14,500 is adequate.
The transcript of the hearings before the Commission on this matter on
October 20, 1961 (page 295) read in part as follows:

"MR. WIGGENHORN: (counsel for petitioner) * * %

* % % It is usually considered as justifying a larger

amount. Having in mind what, for instance, the Government,

itself, has had to pay, Mr. Cooperman would best be able to

tell you, he may well know what he had to pay for the witness

in this case, Mr. Plummer. I dare say, Mr. Cooperman, that

the assured fee that Mr. Plummer got was more than the $26,250

that Saunderson will get if he gets this additional $12,500.

Am I safe in saying that?

"MR, COOPERMAN: (counsel for defendant) Yes, your
Honor. We have had the same services performed on our

behalf. This is not only reasonable, but modest, in the
light of what we have had to pay for similar services."
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What will be determined to be adequate and fair.and reasonable
ékpert witness fees in future trial preparations of the various
petitioners will, of necessity, if they are to be on an equal footing
with the defendant, depend upon the varying size, complexity and
magnitude of the tasks and problems involved in each case, the
qualifications and equipment of the‘avail#ble experts, and the many
.other incidental facets involved. I, therefore, desire by this
additional opinion to avoid any possible future misunderstandings -as

to my views on this important problem.

T. Harnsld Scott

Associate Commissioner





