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BEFORE TFE I N D I m  CLAIMS COMXISSION 

CiEROKEE FREEDMEN, AN9 CHERCkTE 1 
FREEDKEN'S ASSOCIATION, ex re1 ) 
EDWARD CURLS, RU?'EI CLAGGETT , ) 
JACKSOX SXITH, GLMIYS L W A G A N ,  1 
AND WILBZRT ROCrEKS , 1 

1 
P l a i n t i f f s ,  1 

1 
V. 1 Docket No. 123 

1 
UNITED STATES OF AMERICA, 1 

b 1 
Defendant. 1 

Decided: Decembex 28, 1961 

Appeerances : 

Alan W. Farley, Attorney 
fo r  the P l a i n t i f f s .  

Frederick C. Ward, with when 
was Mr. Assistant Attorney 
General Ramsey Clark, 
AtZormys f o r  Defendant. 

OPINIOK OF THE COMMISSION 
I 

Scott ,  Co~unissiomx, rendered the opicion of t5e Commission. 

This pe t i t i on  was f i l e d  by individuals who claim t o  be Cherokee 

Freedmen, an sssociat ion they have formed f o r  the  purpose of t h i s  case,  

knowsl as  the Cherokee Freedmen's Association, ex r e 1  Edward Curls,  Ruth 

Claggett, Jackson Smith, Gladys Laxlagan and Wilbert Rogers, ags ins t  

t he  United States and prays fo r  judgment: against  defendant f o r  ' '5  =\ * 
the  value of proplerties-&id mmeys wrongfully withheld from them * * *" , 

.. and f o r  i n t e re s t  a t  the r a t e  of 4% f o r  the deprivation of "* * * the  use 

of sa id  properties and moneys * 2k W .  

I n  the aftermath of the Civil  War, wben the Indian Terr i tory  of the 
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Cherokee Nation was v i r t u a l l y  a conquered country and a t  the  mercy of 

defendant, negot ia t ions  were entered i n t o  by the  United S t a t e s  with 

these  Indians with r e s p e c t  t o  post  war problems. One of t h e s e  involved 

t h e  prospective r i g h t s  and s t a t u s  of colored persons r e s i d i n g  i n  t h e  

Cherokee Ter r i to ry  who had been f r e e  o r  had served as s l a v e s  t o  tSese  

Indians.  A s  a r e s u l t  of thcse  negot ia t ions  the  defendant 2nd t h e  C?-erokee 

Nation entered i n t o  a t r e a t y  dated Ju ly  19, 1866 (14 S t a t .  7 9 9 )  and t h e  

Cherokee Nation mended i t s  Const i tu t ion accordingly. Under t h i s  t r e a t y  

t h e s e  colored persons acquired new r i g h t s  and s t a t u s  as c i t i z e n s  of t 5 e  

s a i d  Xation. It was provided t h a t  i n  order t o  q u a l i f y  f o r  sac3  c i t i z e n s h i p  

s t a t u s  and r i g h t s ,  t h e  Cherokee Freedmen, of whom p e t i t i o n e r s  5ere i r r  c l s i m  

t o  be  members, must have res ided  wi th in  t h e  Cherokee T e r r i t o r y  a t  t b  

conmencement of t h e  War and c o ~ t i n u e d  t o  r e s i d e  t h e r e  a s  of t k e  d a t e  of 

t h e  t r e a t y ,  o r  must have re turned t h e r e t o  wi th in  six ~ o n t h s  a f t e r  tlra.t 

da te .  

There were no deal ings  between defendant and these  Cherckee I ' r ~ ~ 3 r m r 1  

i n  r e s p e c t  t o  t h i s  t r e a t y .  These Freedmen entered i n t o  no agreenext  w i t 3  

defendant. They were no t  p a r t i e s  t o  t h e  t r e a t y  involved. Tney were, 

however, b e n e f i c i a r i e s  of t h e  t r e a t y .  

Inc iden t  t o  t h e  d i s t r i b u t i o n  of property of t h e  Cherokee Ra t io2  a f t e r  

t h e  d a t e  of t h e  s a i d  t r e a t y ,  the re  arose controvers ies  and d i f f e r e r c e s  of 

opinion a s  t o  the  ex ten t  and na tu re  of the  r i g h t s  and s t a t u s  c o ~ f e r r e d  

upon t h e s e  Freedmen. The Cherokee Indians took the  p o s i t i o n  t 5 a t  t i e  

Freedmen were e n t i t l e d  only t o  p o l i t i c a l  and c i v i l  r i g h t s  a.s c i t i z e c s  

of t h e  s a i d  Nation. The Frcedmen contended they were e n t i t l e d  t c  equa.1 
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r igh t s  of c i t i zensh ip  and divis ion of property t o  those shared by 

nat ive Cherokees. 

Other than the  determination of this basic  d i f fe rence  between 

these people, the most importaat problem presented was t h a t  of 

determining who among the Cherokee Freedmen were e n t i t l e d  t o  be 

members of the  t r i b e  within the meaning of A r t i c l e  IX of t he  Treaty. 

A s  a r e s u l t  a long se r i e s  of l eg i s l a t i ve ,  j u d i c i a l  and adminis t ra t ive  

act ions  developed; and several  membership r o l l s  incident  t he re to  were 

es tabl ished from time t o  time. 

It was es tabl ished by l i t i g a t i o n  r e s u l t i c g  from a j u r i s d i c t i o z a l  

a c t  passed i n  1890 t h a t  qua l i f ied  Cherokee Freedmen w e r e  riot ozly en- 

t i t l e d  t o  c i v i l  and p o l i t i c a l  r igl i ts  equal t o  na t ive  Cherokees, b x ~  w e r e  

equally e n t i t l e d  t o  per cap i ta  &ares i n  t r i b a l  properzy. 

Pe t i t ioners  and/or tSe i r  aacestors  were l i s t e d  o s  t h e  Wallace andlor 

Kern-Clifton membership r o l l s .  The o r i g i x a l  Wallace r o l l  w5icl-: had been 

prepared p r io r  t o  tSe p r o c e e d i ~ ~ s  i n  t he  Court of Claims, wkic:? r z s z l t e d  

from the ju r i sd i c t ionz l  ac t ,  was csed by t h a t  Court a s  a gnide izi ee- 

tirblishing a new r o l l .  m.e Kerrr-Clifton r o l l  which r e su l t ed  w a s  q~sed 

f o r  d i s t r i bu t ion  of c e r t a i a  f=ds. In tke  meanzime, Coxgress autkozized 

allotments of Cherokee lar?ds i n  several ty  and e s t ab  l i shed  t h e  Dawes 

C m i s s i o n  t o  prepare a f i n a l  =d corrected membership r o l l .  Mazy 

persons, including petitio2er.s and/or t h e i r  ancestors and t5ose *ick 
I 

had been included on ' the   alla ace and Kern-Clifton r o l l s ,  appl ied f o r  

inclusiox on t h i s  corrected r o l l .  Approximately 4000 of these  w e r e  
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ap7roved. Approximatcly,&7oD were not approvcd. P c t i t i o 2 e r s  acd /o r  

t 5 e i r  ances to r s  a r e  t t losc persons wf.o so  app l i ed ,  b u t ,  based or1 f a c t s  

p r e s e n t e d  t o  t h e  Dawm Conunissiox, were n o t  found t o  q u a l i f y  ucder  t h e  

requi rements  of A r t i c l e  IX of t h e  Trea ty  of 1866, supra .  

Terrzative a l l o t m e n t s  of land had been recorded  f o r  t h e s e  i n d i v i d u a l s .  

7.'kse were c a n c e l l e d  a f t e r  they were denied i n c l u s i o n  on t b e  Dawes Com- 

m i s s i o n  r o l l  and t 5 e  United S t a t e s  Supreme Court upheld t 5 e  v a l i d i t y  of  

t h i s  exc lus ion .  The e f f e c t  of t h e  d e c i s i o n  was that t h e  K e n - C l i f t o z  r o l l  

was a v a l i d  r o l l  f o r  t 5 e  s a i d  d i s t r i b u t i o n  of funds t h e r e t o f ~ r e  a c c o q l i s 5 e d ;  

b u t  i n  v iew of t h e  neces s i zy  of making c o r r e c t i o n s  i r r  a f i r s 1  r o l l  f o r  t h e  

a l l o t m e n t  of  larrds i n  accorda ixe  wi th  t h e  requirements  c f  the  s a i d  t r e a t y ,  

a reqt l i remect  s t r e s s e d  by Coilgress $?.en it made p r o v i s i o g  Ectr 2% Daxfs 

r o l l ,  t5e i n c l u s i o 3  oa t h e  Kern-Clif ton r o l l  could n o t  h e  take- a s  a 

g z i x a i 2 e e  of i::cltisioi, ox tfie Dawzs R o l l .  

3 i s  b r i e f  s y m a r y  of t h e  h i s t o r y  of  c la ims  a s s e r t e d  arid l i t i g a t e d  

by the Cherokee Freedmen b r i n g s  us t o  t k e  c la im now b e f o r e  t Y i s  C m -  

m i s s i o n  which was f i l e d  or? Juxe 13, 1951. 

In  1952 de fenda r~ t  f i l e d  a motio3 t o  d ismiss  the p e t i t i o n  oz ",ire 

g r o m d  t h a t  the  c la ims  a s s e r r e d  do rot meet t h e  requi rements  c.f cT:r 

o r g a z i c  act, acd, t;--erefor?, a r e  ~ o t  w i t h i n  t h e  j u r i s d i c t i o l  of t?-e 

Commission. Deferrdapt cay te lded  t h a t  (1)  t h e  p e t i t i o n e r s  do r_ot 

c o n s t i t u t e  a " t r i b e ,  band o r  o t h e r  i d e n t i f i a b l e  greup of Aqerican 

Ind ians" ,  a d  (2 )  t5at tl-e c laims a s s e r t e d  a r e  i n d i v i d u a l  a s  d i s -  

t i r g u i s h e d  from g r m p  o r  t r i b a l  c la ims .  A t h i r d  ground was a s s e r t e d  
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based on the f ac t  t ha t  a t  t ha t  time the Department of the  I n t e r i o r  had 

not yet  approved a duly f i l e d  a t to rney ' s  contract .  

We denied the motion t o  dismiss. As t o  t he  quest ion of whether 

pet i t ioners  const i tute  a " t r i b e ,  band or  other i d e n t i f i a b l e  group of 

American Indians" contemplated for  j u r i sd i c t ion  under the  Indian Claims 

Commission Act, we held t h a t  on the bas i s  of the  pleadings i t  appeared 

t5a t  the t r e a t i e s ,  and r e l a t ed  l i t i g a t i o n  and s t a t u t e s  involved, r e f e r r ed  

t o  Cherokee Freedmen as a c l a s s  t o  whom f u l l  c i t i zensh ip  r i g h t s  were given, 

and tha t ,  therefore,  p l a i n t i f f s  have shown themselves t o  appear t o  be a 

group en t i t l ed  t o  maintain the claim. Ruling was reserved on the  quest ions  

ra i sed  as t o  the approval of t he  a t to rney ' s  cont rac t  by t h e  I n t e r i o r  De- 

partment. W e  were of the cpinion t h a t  the  questions r a i s e d  a s  t o  w5etSer 

these were merely individual claims could only be determinedby proof adduced 

a t  a hearing. 

After we denied t h i s  motion the o r ig ina l  a t torney f o r  the  pe t i z ioce r s  

set-ared approval of the  Department of t he  I n t e r i o r ,  but  l a t e r  witldrew 

from the case. The present a t to rney ' s  contract  has  been apsroved by E'-le 

Department of the In t e r io r .  

On September 22, 1960, the  defendant f i l e d  a motion f o r  summary 

judgment of dismissal on the s t a t ed  grouzds t h a t  " there  i s  no g e m i z e  

issue as t o  any material  f a c t  and t h a t  defendant i s  e n t i t l e d  t o  a j cdgme~t  

as a matter of law" s ince the  i s sues  ra i sed  had been previously adjudicated 

and the matter i s  res j ud i ca t a  and t h e  Commission i s  without  j u r i s d i c t i o n .  



Shortly t he r ea f t e r  the  matter  was s e t  down f o r  t r i a l .  Hearings were 

5 e l d  i n  Tnlsa,  Okla-homa, 011 November 14 and 15, 1960. Eighteen wi tnesses  

t e s t i f i e d  f o r  p e t i t i o n e r .  Seventeen of these were individuals  wko s t a t e d  

that e i t 5 e r  they or t h e i r  ances tors  were d i r e c t l y  involved i n  p r i o r  

proceedings, membership r o l l  a c t i v i t i e s ,  r e ce ip t  of funds pursuant t o  

d i s t r i b u t i o n  under the  Kern-Clifton r o l l ,  t e n t a t i v e  al lotments of lands 

acd dispossess ion therefrom, a l l  r e l a t i n g  t o  t he  re levant  t r e a t y .  T i e  

add i t iona l  wi tness  appeared and represented himself a s  a  research exper t  

i n  the  problem sub jec t  matter .  Documentary evidence received i n  t5e 

record cons i s t s  of o f f i c i a l  papers r e l a t i n g  t o  the  bas ic  t r e a t y ,  

l i t i g a t i o n  which r e su l t ed  therefrom involving Cherokee Freedmen x u 5 0  

sought t o  be included on Cherskee membership r o l l s ,  and admin is t ra t ive  

. a c t i v i t i e s  i n  e s t ab l i sh ing  the membership r o l l s  involved. 3 s  b s s i c  

t r e a t y  i s  i2 t h e  record f t a  t ke  pleadings.  

Our f i nd i ags  n l d e r e d  1 t5roxgh 25 i n  t h i s  mztter  a r e  based almost 

e z t i r e l y  upon o f f i c i a l  doc-ments, c o - c t  records  azd d e c i s i m s .  2'kcse 

f ind ings  r e c i t e  t k e  l e g i s l a t i v e ,  j u d i c i a l  and adminis t ra t ive  a c t i o z s  

a ~ d  decisiosls whick were involved i n  afi extensive  s e r i e s  of e f f o r t s  by 

C>erokee Preedme~ w3o were e s ~ a b l i s h e d  as  c i t i z e n s  of the  C!erokee k'atior, 

azd p e t i t i o n e r s  azd/or t k e i r  a x e s t o r s  who were not so  scccess fu l  t o  

secure  t o  themselves the  r e s a l t s  of new r i g h t s  acd s t a t u s  c rea ted  by 

A r t i c l e  fX of t k e  Treaty of 1866 between the United S t a t e s  and t5e  

Cherokee Nation. Ipsofar  as  we have found i n  these  f indings  t h a t  pe- 

t i t i o n e r s  and/or t 5 c i r  a-cestors were those hvo lved  i n  tkose  e f f o r t s  
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we have re l ied  upon the testimony of these witnesses,  o f f i c i a l  records 

and the admissions of the defendant. We have believed it  necessary t o  

find the pertinent f a c t s  from these o f f i c i a l  documents and records  i n  

order that  we might f ind fur ther  necessary f a c t s  from the  testimony of 

pet i t ioners  herein  which we have assessed i n  a r r iv ing  a t  our Finding 

No. 26 tha t  'these are individual claims, and accordingly our dec is ion  

herein. 

The pe t i t i on  here in  i s  based upon the f a i l u r e  of the  Dawcs Com- 

mission t o  en ro l l  the ancestors of the pe t i t i one r s  during the  course 

of carrying out the ins t ruc t ions  of Congress as embodied i n  t h e  Cur t i s  

Act (30 S ta t .  495). Pe t i t ioners  a l lege  improper and i l l e g a l  cor~duct , 

unlawful and frazdulent ac t s ,  and lack of f a i r  and honorable d e a l i ~ g s  

on the pa r t  of defendant through i ts agents and represen ta t ives .  Ce- 

fendant i n  turn denies these a l legat ions  and s t a t e s  a f f i rmat ive ly  by 

way of defense t h a t  the  p e t i t i o n  f a i l s  t o  s t a t e  a  claim upon whit5 r e l i e f  

can be granted, t h a t  the  r e l i e f  sought by the p l a i n t i f f s  is beyosd tke 

ju r i sd ic t ion  of the Commission and t h a t  t5e  claims asser ted  by the  pe- 

t i t i o n e r s  have heretofore bee3 determined and t h a t  the  mat:er i s  res 

jud ica ta  by reasoa of the decision of the  Supreme Court i n  Cherokee 

Nation and The k i t e d  States  v. Whitmire, Trnstee f o r  Freedmen of ZEe 

Cherokee Nation, 223 U. S . 108 (1912). 

There have been several  similar claims. before t h i s  Commissiox ar~d 

we have uniformly held tha t  they cons t i tu ted  individual  claims over 

which we could exercise no jur i sd ic t ion .  The f i r s t  of these cases  w a s  
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t 5 a t  of t h e  Creek Frcedine? v .  r j e  Tizited S t a t c s ,  1 Ind. C 1 .  Comm. 156 

(l949), Dlct. Xo. 2 5 ,  bicerein t h e  Creek Freedn~en f i l e d  claim f o r  t h e  

d i f f e r e n c e  betweel t 5 e  value  of :heir al lotment as made t o  them a;ld t>e  

va lue  2s s e t  by the  o r i g i n a l  agreemen: between t h e  Creek Nation 2nd t h e  

United S t a t e s .  The same defense of lack of j u r i s d i c t i o n  was in terposed 

by t h e  defendant and upheld by t 5 i s  Conmission on t h e  grounds t h a t  we 

would have t o  determice t h e  arnomt due each ind iv idua l  c l a i n ~ a n t  by 

a d j u s t i n g  t h e  va lue  'of t h e  aliocment a s  received by an amou2t s c f f i c i e n t  

t o  make it equal  t h e  amount prLmised u d e r  the agreement. The followi-g 

i s  a t  page 162 of our opinion: 

"This c l e a r l y  concerns the r igf i t s  of each ind iv idua l  
Freedmn ~ 5 o  was a l legedly  denied t h e  f u l l  va lue  
a l lo tmec t  promised 3 i m  ax! c o x t i t u t e s  h i s  o m  
persoxal  ind iv idua l  claim t h i c h  is  separate and 
d i s t i c c t  f r m  t>s ut>er  Fren,dmcn who mEy have a l s o  
been dezied F - d l  ti.llotments. A l l  t h a t  has  beart 
done Eere  i s  t o  cunbice tt-e s e v e r a l  ind iv idua l  
c l a i m s  into one a c t i o ~ . "  

In  t h e  case Uzited S t a t e s  of America, I r A .  Cl. 

Comm. 683, Dkt. No. 85, wherein c e r t a i n  Omaha I x l i a n s  szed f + r  t?-e 

v a l u e  of a l lo tments  t o  wfrick t5ey c la ined  t h e i r  ances tors  :ad be= 

e n t i t l e d  btzt had mt received,  we made t h e  fol lowing s t a t e n e ~ t :  

"It w i l l  be observzd tl--at uxder the  A c t  of 1882 
t5e r ig f i t  t o  a? a. lbotnert  i n  s e v e r a l t y  of t h e  
Omaha t r i b a l  1a::d bias a persozal  r i g h t  conferred 
upon t he  inZiv idca l  Tcdiaa, depending cn whether 
s a i d  Ind ian  was i x  facz a  recognized member of 
t h e  Omaha t r i b e .  I::is 5 2  wrongful f a i l u r e  o r  
r e f u s a l  of t h e  Goverment t o  recognize t h a t  a  
m i x e d  blood OmaYa I z d i m  was a member e n t i t l e d  
t o  e n r o l l m e ~ t  i n  +Ye t r i b e ,  t3ereby denying such 
I n d i a n  t k e  a t l c t n e r t  of land acd orher b e n e f i t s  








