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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE M U M I  TRIBE OF OKLAHOMA, a l s o  known ) 
a s  THE MIAMI TRIBE,  e t  a l .  , 1 

) 
P e t i t i o n e r s ,  ) 

) 
v. 1 

1 
THE UNPTED STATES OF AMERICA, ) 

1 
Defendant. ) 

Docket No. 76 

Decided: November 2 1 ,  1961 

Appearances: 

Louis L. Rochmes and 
Edwin A. Rothschild of 
S onnens che i n ,  Lautmann , 
Levinson, Rieser  , Car l in  
and Nath, Attorneys f o r  
P e t i t i o n e r s  

Francis  3. Clary , with whom 
was M r .  Ass i s tan t  Attorney 
General , Ramsey Clark 

OPINION OF THE COMMISSION -- 
Watkins, Chief Commissioner, de l ivered the  opinion of the Commission. 

The p e t i t i o n  i n  t h i s  proceeding reques ts  a general  accounting s t a t e d  

i n  two counts. I n  Count I pe t i t ioner  prays t h a t  defendant be requ i red  

t o  make a complete accounting of a l l  amounts received and expended for  

p e t i t i o n e r s  from the date  of the  f i r s t  t r e a t y ,  August 3 ,  1795, between 

the  Miami Tribe and the defendant, and through nine addLtiona1 t r e a t i e s  

subsequently entered i n t o  by the  p a r t i e s  hereto. Our findings t h i s  day 
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entered shov c o ~ c l u s ~ v ~ l y  ti?st &f=r?p-~t :?as snc5 az? ecco-mting 

which shows thet t:-,= t r e ~ q  gxd s:a:x:r,--y prc-;'_sio-s COT ?qmezts a;rd 

- - services have beex c n ? i < e d  wl5. ;:?ven Ge~ezzi Acrsm:L~-g Off ice  

reports ,  tri,-ici! were received L;? eviCencz, sx?aly :he ~ Z C " - S  03 Which 

the findiags were based. 1: i s  i:~: neceasz=y cc 6e"51 thn here. 

Pet i t ioners  do not disp-e 25:s e-~idezcz 2x5 he-;e no: offered m y  

evidecce 02 tke i r  o m  bellaif. 

Count 11 is  based on the zlleged &ty 02 :2e G e f e d a t ,  by reason 

. - .  of said t rea ty  and s.ur~&y statu=-=--- o ; i ~ g a t ~ a ~ s  as described i n  Couat I, 

t o  disclose a i y  and a l l  fac ts  on &LC> c?aLzs m2y be esserted by pet i -  

- t ioners  under the C l x h s  C ~ i s s : o ~  Acz. rt is asserted i n  

the peeition tha t  no scch disclosrrses hzve keen made 'cy tke defendant 

and tha t  seid faLlrzlre has Zm2ered t3a pe:iti_snezs 53. 3d~ing an invest i -  

gation which they have dil '_~en:l-~ tried to Z C C ~ I L ~ ~ ~ S ~ ? ,  SO Z k t  they 

could obtain p e r t l x o t  ixfanati-on on xkLcI: 5 e y  ~Fgk: bzse cla-hs 

against the defendant. Pefi:tozers t'ne2 2 . 5 L 2 ~ G  tl'lat 5-q~ aze izformed 

the f a c t s  

disclose,  

(a> 
~"r om 

- - Ln tLe p s s s e s s i o ~  02 ~ k z  3 s l t e d  Szatzs, zeveaEed, would 
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i n t e r e s t s  of the  a l l o t t e e s  of s a i d  l ands ,  t he  United S t a t e s  
i n  e f f e c t  deprived, p e t i t i o n e r s  of t r i b a l  property wi thou t  
the  payment of f a i r  cons ide ra t ion  o r  j u s t  compensation. 

(d) That the  United S t a t e s ,  through the a l lo tment  program 
and otherwise,  caused,  su f f e red  and permitted the l ands  of 
p e t i t i o n e r s  and the  lands a l l o t t e d  t o  members and f a m i l i e s  
of members of t he  M i a m i  Tr ibe  t o  be taken,  ceded, l e a s e d ,  
conveyed or  otherwise disposed o f ,  o r  in jured  or  damaged, 
without payment of f a i r  cons ide ra t ion  or j u s t  compensation. 

(e) That t r e a t y  ob l iga t ions  on t h e  p a r t  o f  the  United S t a t e s  
t o  f ~ r n i s h  goods and perform s e r v i c e s  f o r  t he  Miami T r i b e  
were no t  f u l f i l l e d .  

(£1 That Miami t r i b a l  funds and proper ty  were improperly 
d ive r t ed  f o r  t he  use  and b e n e f i t  of persons o ther  t h a n  mem- 
bers  of the M i a m i  Tr ibe  and were improvidently expended and 
administered. For example: M i a m i  school  funds, a p p r o p r i a t e d  
f o r  the os t ens ib l e  u s e  of t he  Miami Tr ibe ,  were n o t  used t o  
educate the Miami Tr ibe ;  m i l l s  b u i l t  with Miami funds were 
located a t  po in t s  i n a c c e s s i b l e  t o  t h e  Miami Tribe.  

(g) That t r e spas ses  a g a i n s t  t h e  persons and p rope r ty  of t h e  
Miami Tribe and of i t s  members were caused, s u f f e r e d  and 
permitted by t h e  United S t a t e s .  

(h) That agents  of t h e  United S t a t e s  converted funds  and 
o ther  property of t h e  M i a m i  T r ibe  and of i ts members. 

( i )  That lands he ld  i n  t r u s t  by t h e  United S t a t e s  f o r  t h e  
use  and b e n e f i t  of t h e  Miami Tr ibe  and i t s  members were s o l d  
o r  disposed of by t h e  United S t a t e s  a t  l e s s  than t h e  f a i r  and 
reasonable va lue  of s a i d  lands ;  t h a t  such lands were s o l d  wi th-  
on t  competit ive bidding and in  v i o l a t i o n  of t h e  t r e a t y  and 
s t a t a t o r y  ob l iga t ions  of t h e  United S t a t e s ;  t h a t  p e t i t i o n e r s  
were charged wi th  unauthorized o r  excess ive  expenses of sale; 
t h a t  p e f i t i o n e r s  were o therwise  deprived of t he  proceeds o f  
s a l e  t o  which p e t i t i o n e r s  were e n t i t l e d .  

(j) That t he  United S t a t e s  f a i l e d  and re fused  t o  a d m i n i s t e r  
t he  property and s f f a i r s  of t h e  Miami Tribe i n  t h e  i n t e r e s t  
of t h e  t r i b e  and t h e  members t he reo f .  

. It should be noted t h a t  t h e s e  a l l e g a t i o n s  do no t  d i r e c t l y  s t a t e  t h a t  

t h e  defendant i s  g u i l t y  of s a i d  charges ,  bu t  i n  e f f e c t  it i s  a s s e r t e d  

t h a t  i f  t he  defendant w i l l  a f f i r m a t i v e l y  r e v e a l  f a c t s  i n  i t s  posses s ion  
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that  such disclosures w i l l  furnish evidence which w i l l  e s tab l i sh  the 

items named. In  other words, the pe t i t ioners  a r e  r e a l l y  demanding t ha t  

the defendant, i n  addit ion t o  making an accounting of a l l  f inancia l  or 

monetary transactions connected with,  or growing out of said t r e a t i e s  

and s t a t u t e s ,  search i t s  f i l e s  and records and furnish t o  the pe t i -  

t ioners  f ac tua l  evidence which w i l l  enable them t o  s t a t e  causes of 

act ion aga ins t  it and prosecute them t o  a successful  conclusion. 

Pe t i t ioners  concede a s  s ta ted i n  Finding No. 5 ,  t ha t  a l l  records 

i n  which pe t i t i one r s  have an i n t e r e s t ,  have been made avai lable  t o  

them for  examination; t ha t  the  defendant has no t  withheld any docu- 

ments from the  f i l e s  of the government, which under the  s t a t u t e s  a r e  

open fo r  invest igat ion;  but  on the other hand it has not  done anything 

aff i rmat ive ,  so  t h a t  it has become the task of the pe t i t ioners  t o  f ind 

the  documents, what they a r e ,  and so on. 

I n  e f f e c t ,  pe t i t ioners  a r e  demanding t h a t  the defendant go f a r  

beyond the  requirements of an ordinary accounting under t r e a t i e s  and 

s t a t u t e s ,  and t h a t  it  supply evidence on which pe t i t ioners  can plead 

and sus ta in  claims for breaches of said t r e a t i e s  and s t a t u t e s ,  and 

f a r  t o r t s  a l leged t o  have been committed by it against  them. A t  the  

same time they admittedly have no idea whether there  has been a s ingle  

breach or  t o r t  which they have not already incorporated i n to  separate 

causes of a c t i on  and previously f i l e d  and which a r e  now pending with 

t h i s  Commission i.n other docket numbers. 

Pe t i t i one r s '  r igh t s  under the s ta tu tory  requirement t ha t  the  United 

S t a t e s  give t o  the  attorneys for a l l  t r i be s  or  groups of Indians f u l l  and 
/' 
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f r e e  access  t o  such records  or docuiients a s  may be u s e f u l  t o  s a i d  

a t t o rneys  i n  t he  prepara t ion  of claims f o r  f i l i n g  wi th  t h i s  Commission 

(60 S t a t .  1049, Sec. 1 4 ) ,  may be l ikened t o  those exerc ised  i n  t he  

cour t s  through a  b i l l  of discovery, However, those  b i l l s  a r e  a v a i l a b l e  

only where t h e  evidence sought i s  no t  otherwise a v a i l a b l e  t o  p e t i t i o n e r s ,  

and even then  they a r e  granted only i f  t h e  p e t i t i o n e r s  have s o  s u f f i -  

c i e n t l y  descr ibed t h e  m a t e r i a l  they seek t h a t  i t  can be i d e n t i f i e d  

and ex t r ac t ed  from the  records  and d e p o s i t o r i e s  of defendant  by o f f i -  

c i a l s  i n  whose charge it may be ,  o r  by t h e i r  employees. I n  t h e  p re sen t  

ins tance  any evidence possessed or  c o n t r o l l e d  by defendant  has  been and 

i s  a v a i l a b l e  t o  p e t i t i o n e r s ;  nor can they  d e s c r i b e  any p a r t i c u l a r  evi- 

dence they now seek s u f f i c i e n t l y  t o  permit  i t s  i d e n t i f i c a t i o n  and 

e x t r a c t i o n  from defendant 's  records.  
% 

The s e l e c t i o n  of proper evidence t o  e s t a b l i s h  a breach of t r e a t y  

o r  c o n t r a c t ,  t o  prove a  t o r t ,  o r  poss ib ly  even t o  recognize  a t o r t  

under some of t h e  involved circumstances encountered i n  t h e s e  Ind ian  

c a s e s ,  c a l l s  f o r  t h e  exe rc i se  of l e g a l  t r a i n i n g .  C e r t a i n l y  s p e c i a l i z e d  

r e sea rche r s  would be necessary t o  go from department t o  department t o  

fo l low t h e  h i s t o r y  of a  poss ib le  t o r t ,  t o  assemble and synchronize t h e  

ma te r i a l .  We do no t  f i nd  i n  Sect ion 14 o r  i n  any o the r  Sec t ion  of t h e  J 

Ind ian  Claims Commission Act a  d i r e c t i v e  t h a t  Government f u r n i s h  such 

s e r v i c e s  t o  t h e  p e t i t i o n e r s .  On the  c o n t r a r y ,  Sec t ion  14 lends  i t s e l f  

t o  t he  oppos i t e  cons t ruc t ion .  The Act d e c l a r e s  t h e r e  must be made 

a v a i l a b l e  t o  p e t i t i o n e r s '  a t to rneys  " f u l l  and f r e e  access  t o  such 

l e t t e r s ,  pape r s ,  documents, maps, o r  r eco rds  a s  may be u s e f u l  t o  s a i d  
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at torneys i n  the preparation of any c l a h  i n s t i t u t ed  hereunder, * * *." 
The select ion and assembling of such mater ia ls  i s ,  we th ink ,  c l ea r ly  

i n  the nature  of preparatory work. Pe t i t ioners  a re  not t o  be hampered 

i n  t he i r  search. Admittedly, i n  the  ins tan t  case they have not been. 

That the  work before t h i s  Commission i s  adversary i n  nature t o  a 

large extent  and was so intended by Congress, i s  evidenced by the  

l eg i s l a t i ve  h i s to ry  of the Act. General pr inciples  of law apply a s  

i s  shown by the r e fu sa l  of Congress t o  incorporate i n to  the  Indian 

Claims Commission Act a provision holding t he  Government t o  the  

s t r i c t e s t  of f iduciary  standards i n  every instance coming before us. 

Only where such standards a r e  applicable under the general law and 

i n  a case where the  f ac t s  j u s t i f y  it do they apply. Except t o  the  

express ex ten t  of making a l l  records and data  avai lable  t o  pe t i t i one r s ,  

we think the  defendant owes the  pe t i t ioners  no greater  duty i n  the  

preparation and presentation of t h e i r  case than i t  would i f  the p a r t i e s  

were ordinary l i t i g a n t s  i n  any cour t  of l a w .  

To hold otherwise would place upon the defendant an addi t ional  

and an unprecedented burden t o  the  heavy one i t  now bears. We take 

j ud i c i a l  no t ice  of the  f a c t  t h a t  a t  the present time, and for many 

years i n  the  p a s t ,  a whole sect ion of the General Accounting Office 

s t a f f  cons i s t ing  of approximately 80 persons has been and is now 

working on Indian Claims accounting made necessary by the Indian Claims 

Commission Act and previous ju r i sd ic t iona l  a c t s  authorizing the Court 

of Claims t o  adjudicate ce r t a in  spec i f ic  Indian claims against  the 

United S t a t e s .  This work i s  necessari ly confined to  f inancia l  and 
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monetary matters growing out of t h e  t r ea ty  and s t a tu to ry  r e l a t i o n s  

between the United S ta tes  and American Indian t r i b e s  from t h e  ea r ly  

days of the republic down t o  the  year 1946. 

An addi t ional  ground upon which t h i s  p e t i t i o n  should be dismissed 

has been s e t  f o r t h  i n  our f indings t h i s  day entered. It i s  based on 

the  f a c t  tha t  the  p e t i t i o n e r s  have numerous act ions pending before 

t h i s  Commission which cover, among other th ings ,  t h e  mat ters  which 

a r e  the  subject  of the  ins tan t  pe t i t ion ,  Docket No. 76.  It i s  

elementary i n  a s i t u a t i o n  such as t h i s ,  t h a t  a  j u d i c i a l  t r i b u n a l  

i s  j u s t i f i e d  i n  dismissing a case on the ground of m u l t i p l i c i t y  of 

ac t ions  covering t h e  same subject  matter. 

An Order w i l l  be entered dismissing both counts of t h e  p e t i t i o n .  - .  - ,  

Arthur V .  Watkins 
Chief Commissioner 

W e  concur : 

Wm. M, Holt 
Associate Commissioner 

T. Harold Sco t t  
Associate Comrtissioner 




