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T-a SIOLX ? X I B E  GF ZNDIANS GF 
THE L O W  BR-LE EIESEXVATION, ? 
SC'J'T3 DAKGTA , 

) 
P l a i z t i f  f s , ) 

) 
v. Docket No. 78 

1 
LTZTED STAES OF AMERICA, 1 

Dz f endant. 

Marvir? 2. Sonosky arid 
John S. White, 
Attorneys fo r  P l a i z t i f f s  

Hazrize E. Cmpermarr, with 
w 5 m  was N . 5 .  Assis tant  Attorney 
General, Ramsey Clark,  
Attorneys fo r  Defendant 

Hol t ,  C~rmnissiozer, delivered tke  opiniorr of the Commission. 

This Commission on April  26,  1936, entered i t s  Findings of Fac t ,  

Cpiniorr an& Zn-;erLoczzory Order ir: 5:is case i n  xhich i t  was decided 

t ha r  p l a i n t i f f s ,  Tie S i c - a  Tribe of Zxdiazs of the  Lawer Brule Reservation,  

Scuth D a ~ c t a ,  were e r c i t i ed  t o  recover cf ard from the  defecdant the  

vaiue of 25,968.24 acres cf Lards whi,=k were exclnded from the  Loxer 

3rn:e Reservatioz becasse ef zhe erroneoas s u v e y  made i n  1890 locati-g 

rhe s sc thern  l i c e  of sa id  rese rvar ic r .  The Commission found the  value  

of s a id  lands ES ~f F&rx21y 11, 1900: t3e Zzte of taking,  t3  be seve2ry 



f i v e  cec ts  an acre  and t i ~ t  the  p l a i n ~ i f f s  were the re fo re  e n t i t l e d  t.o r e -  

cover of and from the  defendant the  sum of 519,476.18, l e s s  s ~ c k  o f f s e t s  

a r  coaaterclaims as LFie defendznc might prove under t he  Ind ian  Claims Com- 

mission Act i n  f t r t h e r  proceedings (4 Ind. C1. Com. 250-2683. 

Defendant f i l e d  an Amended Answer and a  Second Amended Answer s e t t i n g  

f o r t h  c e r t a i n  c o ~ n t e r c l a i m s  and o f f s e t s .  A hearing was h e l d  wi* 

r e spec t  t o  these  counterc1i;ims and o f f s e t s  a t  which time defendant: in- 

t r o d x e d  certziin evidence i n  s'ilpport of i t s  coc ten t ions  . Def encla.nt a l s o  

f i l e d  proposed a.dditiona1 f icd ings  of fa.ct and a  b r i e f  i n  suppor t  t h e r e o f  

and p l a i n t i f f s  su'5mitced t h e i r  ob jec t ions  the re to ,  Defendant s e t s  fior-lh 

t h ree  counterclaims and l i m i t s  i t s  r eques t  and proof f o r  o f f s e t s  t 3  a 

s i n g l e  o f f s e t  of a S157,404.46 expended by che United S t a t e s  m d e r  =he 

a u t h o r i t y  of Sect ion J of t h e  Act of >me 18, 193L, L8 Scat. 984 io  

acqui r ing  c e r t a i n  c r a c r s  of land f o r  t he  Ecwer Brule Sioux berween 

March 11, 1936 and A ~ g u s t  15 ,  1950. 

F i r s t  Cocnre rc l~ im - By the  Act of June LO, 1896, 29 S t a t .  3%, 

I Kapp. 599, it was provided that .  such of t he  Lower BruLe Ind ians  a s  

d e s i r e d  t o  might take  alhotments on t h e  Rosebud Indian  Reserva t ion  a d  

t h e  Secre ta ry  of the I n t e r i o r  was d i r e c t e d  t o  pay the Rosebud Ind ians  

t h e  s - a  of $1.00 an a c r e  f o r  such lands as were taken and a l l o t e d  on 

t h a t  r e se rva t ion .  Payment t o  t he  Kosebcd indians  was t o  be ap?ropri .a ted 

o c t  of any money i n  t h e  Cnited S t a t e s  Treascry no t  otherwise appro- 

p r i a t e d ,  a.nd charged a g a i n s t  any fur~ds  belonging t o  the  Lower Brule  

Indians  held by the h i t e d  S t a t e s .  By A r t i c l e  2 of t h e  agreement between 

the Cnited S t a t e s  and the  Rosebud Sioux Indians  dated March 1 0 ,  189S, 
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r z t i f i e d  by Act of March 3 ,  1899, 30 S t a t .  1364-66, I Kapp. 690-692, 

t h e  United S t a t e s  &greed t o  pay pro r a t a  i n  cash t o  t h e  Rosebnd Indians  

$1.25 per a c r e  f o r  t h e  lands a l l o t t e d  t o  t he  Lower Brule  Sioux who 

moved t o  t he  Rosebud r e s e r v a t i o n .  B y  Sec t ion  3 of t h e  1899 Ac t ,  sup ra ,  

Congress appropr ia ted  $148,600 t o  pay the Rosebud Ind ians  f o r  t h e  lands 

a l l o t t e d  t o  t he  Loxer E ru le  Sioux and $148,34l,50 was d i sbu r sed  f o r  t he  

lands so  a l l o t t e d .  Sy A r t i c l e  2 o f  t he  agreement da ted  March 1, 1898, 

r a t i f i e d  by the  Act of March 3 ,  1899, 30 S t a t .  1362, 1 Kapp. 688, t h e  

Lower S r u l e  i nd ihns  ceded t o  t h e  Zni ted  S t a t e s  an a r e a  "est imated t o  

con ta in  aboc t  120,000 a c r e s "  of land  "in order  t h a t  t h e  United S t a t e s  may 

reimburse i t s e l f  f o r  t h e  lands p ~ r c h a s e d  f o r  t he  Ind ians  * * +" cpon t h e  

Rosebcd r e s e r v a t i c n .  

D e f e ~ d a n t  contends that t 5e  l ands  so ceded by t h e  1898 agreement 

by t h e  Lawer B r z l e  S iour  es t imated  to c o ~ t a i n  120,000 a c r e s  a c t ~ a l i y  

cons i s t ed  of 120,295.64 a c r e s .  Within t h i s  acreage ,  however, were 

.. . 
3,763.55 a c r e s  xh ich  were erroneous l y  adzed t o  t he  Lower Brule  Zeser-  

v a t i o n  on t h e  wes t  s i d e  of s a i d  reserva . t ion  (see p r i o r  d e c i s i o n  i n  t h i s  

c a s e ,  4 Ind. C1.  Corn. 267, 268). m ~ s ,  defendant u r g e s ,  t h e  area 

a c t u z l l y  ceded t o  t h e  Knited S t a t e s  by the Lower Brule  Sioux was b u t  

116,532.09 a c r e s ,  Gefendant contends t h a t  based upon t h e  t o t a l  amccnt 

which the  United S t a t e s  pa id  i n  cash  t o  t h e  Rosebcd Siocx  f o r  t h e  ian5s  

a l l o t t e d  t o  t h e  Lower B r u i ~  Ind i sns  on t h e  Rosebud r e s e r v a t i o n ,  t h e  

acreage  a l l o t t e d  aggregated 118,689,2 ac re s  ($148,361.50 d iv ided  by 

$1.25 eqca l s  118,689-2 a c r e s ) .  S ince  the n e t  acreage ceded t o  t h e  Unite6 

S t a t e s  by t h e  Lower Brnle In3 ians ,  116,532.09 a c r e s ,  t o  enable  it t o  
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reimburse i t s e l f  f o r  t h e  purchased land, 118,689.2 a c r e s ,  was d e f i c i e n ~  t o  

the ex t en t  of 2,157.11 a c r e s ,  defendant urges t h a t  t h e  United S t a t e s  i s  

e n t i t l e d  t o  have the  sum of $2,696.39 (2,157.11 ac re s  a t  $1.25 equa l s  

$2,696.39) deducted from the  gross  amount awarded by the  Commission. 

With r e spec t  t o  these .content ions  of defendant,  p l a i n t i f f s  i n s i s t  

t he re  can be no counterclaim. P l a i n t i f f s Q  counsel c o r r e c t l y  p o i n t s  o u t  

t h a t  t h e r e  w a s  no con t r ac tua l  ob l iga t ion  on the  p a r t  of t he  Lower Brule  

EO reimburse the  United S t a t e s  t he  amount of $148,361.50 d isbursed  by 

the  United S t a t e s  t o  t he  Rosebud Sioux f o r  the lands a l l o t t e d  t o  Lower 

Brule  Indians  on t h e  Rosebud Reservation. The p l a i n t i f f s  only agreed  t o  

cede t o  t he  Tjnited S t a t e s  an estimated 120,000 ac re s  of land i n  o r d e r  

t h a t  t h e  United S t a t e s  might reimburse i t s e l f  f o r  t he  purchase of land 

on t h e  Rosebud Reservation. The Lower Brule  Indians d i d  n o t  m a r a n t e e  

t h a t  t h e  ceded a r e a  would be equivalent  i n  worth t o  t h e  lands pxrchased 

on t h e  Rosebud Reservation. The United S t a t e s  does n o t  show t h a t  t h e  

ceded a r e a ,  even reduced i n  acreage by exchiding 3,763.55 a c r e s ,  was 

disposed of f o r  less than t h e  amount d isbsrsed  by the  United S t a t e s  f o r  

t he  lands on t h e  Rosebud r e se rva t ion .  The counterclaim is denied.  

Second Counterclaim - Under t h i s  counterclaim defendant  seeks  t o  

have t h e  sm of $659.67 c red i t4d  aga ins t  t h e  gross  amount awarded by 

t h e  Commission. Defendant p o i n t s  o ~ t  t h a t  t h i s  Commission i n  i ~ s  

p r i o r  d e c i s i o ~ z  determinzd ?hat  of t 5e  acreage e x c l d e d  on . the s o s t h  

s i d e  of t h e  Lower b ru l e  Reservat ion some 1,851.56 a c r e s  of l a d  were 

disposed of by the Ucited S t a t e s  pursuant Co the terms of t h e  Act of  

March 2 ,  1889, 25 S t a t ,  888, i Kapp. 328, f 3 r  t he  s-m of $1,396.14, 
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bemeen February 10,  1890 and February 10, 1900 (4 Ind. C1 .  Corn. 250, 

255, 267). Under the terns of t h i s  a c t  the United S ta tes  a l so  agreed 

to accept a l l  undisposed of lands a t  the end of ten years and pay for  

them a t  the r a t e  of f i f t y  cents an acre.  The Sioux Tribe and each of 

che consti tuent Sioux groups, including the Lower Brule Sioux, brought 

s u i t  i n  the Court of Claims for  an accounting of the proceeds received 

from lands disposed of during the  10 year period (1890-1900) pursuant 

t o  the  1889 Act and f i f t y  cents per acre  fo r  a l l  lands unsold a s  of 

February 10,  1900, and accepted by the  United Sta tes .  The Court of 

Claims determined t h a t  the Sioux Tribe was e n t i t l e d  t o  a t o t a l  c r e d i t  

of $5,307,655.87 fo r  both land categories fo r  which defendant was r e -  

quired to  account (see 97 C. C l s .  391, 396-7). Later (105 C. Cls. 658) 

the Court of Claims made a complete accounting and s t a t ed  the  account 

current  between the  par t i es  a s  of June 30, 1925, and found on the  b a s i s  

of a proper accounting tha t  there was no amount then due t o  the  p l a i n t i f f s  

u n ~ e r  the  terms and conditions of the 1889 agreement. The Lower Brule 

i z t e r e s t  i n  the permanent fund created by t he  1889 Act was a p r o  r a t a  

share based upon the  population of these  Indians of 1,019 i n  r e l a t i o n  

t o  the  t o t a l  Sioux population of 20,780, namely, 4.903% (105 C. Cls. 6619. 

Since the Sioux Tribe was found en t i t l ed  t o  a t o t a l  c r e d i t  of $5,307,655.87 

which included proceeds of the 1,851.56 acres  within the erroneous sc r -  

vey acreage disposed of between 1890 and 1900 and f i f t y  cents  an ac r e  

for the  balance of the 24,116.78 acres wi thin  t he  subject  t r a c t ,  the  

defendant i s  en t i t l ed  t o  c r ed i t  against  the  gross amount awarded by t he  

Commission t he  amounts already credited t o  t he  Lower Brule Indians,  



namely, 4.903% of $1,363.50, or  $66.85, and 4.903% of $12,058.34, or  

$591.22. Accordingly, a t o ~ a l  sum of $658.07 w i l l  be deducted from 

the  sum of $19,476.18 which ehe Commission foznd the  p l a i n t i f f s  were 

e n t i t l e d  t o  r ecove r ,  leaving an amount t o t a l i n g  $ l8 ,8 l8 .1 l .  I n  view 

of t he  dec i s ion  of the  Court of Claims c r e d i t i n g  these sums t o  t h e  

p i a i n t i f  f s  , t h e  a r g a e n t s  made by ~ l a i n z i f  f s  i n  t h i s  ca se  a g a i n s t  a l lowing  

t h i s  counterclaim a r e  n o t  persuasive.  

Third C o ~ n t e r c l a i m  - This c o ~ n t e r c l a i m  involves t h e  sum of 

$248,757.30 w h k h  r3e defendant contends t h e  Court of Claims found was 

a n  overpayment t o  t he  Lower Brc l e  Siorur i n  105 C. Cls. 725, 815-6, cnder  

t he  terms of t b e  Act of March 2 ,  5889, 25 S t a t .  888. As prev ious ly  

s t z t e d  the  Court of C l a i m s  i n  97 C. C l s .  391 he ld  the  Sioux Tr ibe  was 

e c t i t l e d  t o  a t o t a l  c r e d i t  of $5,307,655.87. I n  f c r t h e r  proceedings 

the  Court  of Claims i n  105 C. C l s .  725, 815-516, i n  making a complete 

a c c o ~ f l t i 2 g  and s t a t i n g  the  account bemeer, t h e  p a r t i e s  as of June 30, 

1925 , found t h a t  t he  p r i n c i p a l  am3 i n t e r e s t  of t he  permanent f - ~ z d  of  

p l a i n t i f f  a r i s i r g  cllder - the  agreement cf I889 from the  proceeds of t5e 

ceded lands  and m i s c e l l a ~ e o u s  r e c e i p t s  w a s  c ~ m p l e t e l y  exhausted tkozrgh  

proper  and l e g a l  reimbmsements from and charges aga ins t  t h e  £and long  

p r i o r  t o  1925 and t k a t  t he  c o r r e c t  accoznt cur rep= f n r t h e r  shoged t h a t  

i n  a d d i t i o n  " t o  t ke  siki permazent f-z2d and i n t e r e s t )  be locging  

t o  p l a i n t i f f  being ex t i a~s red  t h e r e  were,  c n  J m e  30, 1925 , l a r g e  d e f i c i z s  

a g a i n s t  r~he  va r iocs  bands of p l a i n t i f f  (except  the  Northern Cheyemes] 

on t h e  s e v e r a l  r e se rva t ions ,  t o  whick s a i d  Fmds  were a l i ~ c a t e d ,  a s  a 

r e s u l t  of l a r g e  expeodlt-sres by defendant from public  f - a d s  f o r  t h e  
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benefi t  of ishe various bands of p l a i n t i f f  t r i be .  " The Court of Claims 

in  i t s  Finding 9(a) s e t  the ne t  excess of expenditures a t  $4,911,284.22, 

and allocated to che Lower Brule Sioux $248,757.30 of the  t o t a l  amoc~t. 

In speaking of these sums the  Court of Claims said  (105 C. Cls. a t  page 

671) : 

* +C * These excess expenditures over a l l  funds belonging 
t o  p l a i n t i f f  from the  ceded lands under the agreement of 
March 2 ,  1889, and from miscellaneous rece ip t s ,  were 
Fatuitocs e x ~ e n d i t u r e s  from public funds fo r  the bene f i t  
of p l a in t i f f  fo r  the  purposes s t a t ed  i n  the  account cur ren t  
for the  years p r io r  t o  the  years i n  which permanent funds 
belonging t o  the several  Sioux Tribes or bands were exhacsted. 
* * * (Gnderscoring supplied) 

I n  addit ion t o  the accounting respecting the  proceeds of t he  land 

categories discussed above the  Court of Claims was cblled upon t o  s t a t e  

the account i n  seven cases presented by separate amended p e t i t i o n s  pre- 

senting claims for accounting with respect  to  t he  rece ip t s  and d i s k r s e -  

ments by defendant, a s  t r u s t ee ,  of c e r t a in  t r u s t  funds derived from the  

s a l e  or  d isposi t ion of lands within the  separate reservat ions  c rea ted  aut 

of the  Great Sioux Reservation by the 1889 agreement (Yhe Sicyzx Y'rije of 

Indians v. United S t a t e s ,  105 C. Cls. 725). I n  the accounting witb 

respect  t o  these claims the Court of Claims found cer ta in  sums t o  be 

recoverable fo r  the p l a i n t i f f  groups but  permitted the United S t a t e s  

t o  o f f s e t  against  the awards su f f i c i en t  amounts of the excess expendi- 

r x e s  of $4,911,284.22 a s  shown a s  having been made t o  the  s eve ra l  

S i o ~ x  gronps respectively t o  wipe out the amounts the Court foznd t he  

several  groups were e n t i t l e d  t o  recover. In  speaking of these  o f f s e t s  

the Cozrt of Claims said i n  105 C.  C l s .  658, a t  page 687: 
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9: * ;\ However, t o  the extent  that  the  separate t r i b e s  or 
bands of p l a in t i f f  i n  cases C-531(18) t o  (24) , inclus ive ,  
e r e  held en t i t l ed  t o  recover i n  respect  of those separate  
fcnds, the excess expenditures from public funds fo r  the  
purposes above mentioned under the supposed author i ty  of 
the 1889 agreement a r e ,  i n  e f f e c t ,  charged against  the 
separate fands of these t r i b e s  or bands by of f se t s .  See 
'2-531 (18) to (24) , inclus ive ,  decided t h i s  day. 

And see Finding of Fact 80 of the Court of Claims, 105 C. Cis. a t  Pages 

767-768, i n  which a s  t o  these excess expenditures the Court s t a t e s  t h a t  

"under terms of the  a c t  of March 2 ,  1889, supra, and sec t ion  2 of t he  

jx r i sd ic t iona l  a c t  herein  ~ z 1  Sta t .  7367 they a re  proper l ega l  and 

eqci table  o f f s e t s  against  the amounts determined t o  be due t he  Indians ,  

Jr * *," 

Defendant a l so  c i t e s  fur ther  decisions by the Court of Claims i n  

112 C, Cls. 39 and 112 C. Cls. 50 i n  these Sioux accounting cases i n  
0 

scpport of i t s  contention t ha t  the  $248,757.30 excess expenditrrres f o r  

the  Senef i t  of the Lower Brule Siotix const i tu te  unused c r e d i t s  i n  favor 

of the  United Sta tes  which a r e  subject  t o  being used a s  a counterclaim. 

Tkiese two decisioos resul ted from the fac t  t ha t  while t he  two S i o ~ x  

cases were pending i n  the  Court of Claims the  Indian Claims Commission 

Act was passed arrd the Supreme Cocrt, upon application of the  S i o u ,  

remazded the  cases t o  the  Court of Claims t o  enable it t o  determine 

'rwbe.ther the A c t  of Ailgust 13, 1946, gives r i s e  to  any claims which 

pe t i t i one r s  may a s se r t  t o  a f f e c t  the  judgment heretofore entered.Lr 

I n  the case involving the  decision of the Court of Claims i n  105 C. C l s .  

39 respecting the accoilnting under the 1889 agreement, peti t iozlers f i l e d  

a supplemental pet i t ion on remand alleging tha t  mder  the  terms of t he  

o r ig ina l  j ~ r i s d i c t i o n a l  a c t  as  enlarged and ~xtended by Sections 2 and 11 



of the  Indian Claims Comissi3n Act the expendit-xes t o t a l i n g  $8,438,038.38 

made by the Goverzmezr ~ r , d e r  the provisions of Section l ?  of the 1889 

agreement for  benef ic ia l  oSjects s h c ~ l d  n o t  be held t a  be reimbursable 

e x p e n d i e ~ e s  cnder S e c t i o ~ s  17 and 22 of t h e  1889 agreement and chargeable 

aga ins t  p l a i n t i f f s c  p e m n e r c  feed, inclxding i n t e r e s t .  P l a i n t i f f s  f c r t h e r  

crged the  Court of elaims t o  eLiminaZe the  $8,438,038,38 a s  a reimbcrsable 

charge and as an o f f s e t  agains t  i t s  fnnds. I n  dismissing the  supplemental 

p e t i t i a n  the C s c r t  of Claims sa id  i n  part :  

Plaizltlff next a l l eges  and c a t e n d s  t h a t  the  sum of 
S8,438,035.3~, expended for  tke  a g r i c c l t u r a l  ob jec t s  and 
benef i t s ,  was for  an e d ~ c a t i o r i a l  pvrpcse u ~ d e r  t h e  1889 
agreeme~t  and i s ,  therefore ,  dsnied t o  defendant a s  arr 
o f f s e t  under sec t ion 2 of the  Act of A q p s t  13,  1946, 
and the course of conduct of the  o f f i c i a l s  of t h e  I n t e r i o r  
Department. 21 oEr o p i ~ i a n  of Febrzzary 4 ,  1946, we denied 
p l a i a t i f f r s  c l a h  t h a t  t3is s-xm w a s  expended f o r  educat ional  
pllrposes witkin t h e  meaning of tLhe agreement of 1889, a r~d  
we find na reasorr to change t l iat  concli2sion. Noreover, the  
amouzt i s  riot a l l ~ w e d  and cannot be t r e a t e d  as an o f f s e t  of 
an  e x p e d i t c r e  gra=citohzsly made f o r  e d c c a t i o ~ a l  pErposes, 
as t h a t  term i s  usual'iy and ge9eral ly rzlderstood, b z t  i s  
a2lowed to defendalt  a s  an expenditcre ef a s-xa a.dva-nced 
and expressly made reimbursable by sec.tior-s 17 a d  22 of 
t h e  agreement, The sum of S8,438,038.38 is a g r a e d i t o ~ s  
expenditsre o r ly  t o  the  ex ten t  t h a t  it exceeded, with ocher 
e x p a d i e - a e s ,  the  t o t a l  amount of :he permanezt f a d  and 
in te res t .  Srst we think it i s  c lea r  t k a t  t h i s  excess of 
$4,911,284,22 was not  a2 expecditzre f o r  "edrzca.ti-aa ,lr as 
t h a t  term was used i n  s e c t i s n  2 of the Ac-; of A ~ g u s t  13, 
1946. h d u s t r i s l  schools and education were mentioned i n  
t h e  1889 agreemezt, bns these expe~diTzres  were not  placed 
i n  tha t  c lass .  Therefore, the  p r m i s i m  of Section 2 of the  
Act of A z p s t  13, 1946, with reference t o  the >on-allowance 
as o f f s e t s  of g ra tz i tocs  e x p e s & i t x e s  f a r  edacational.  pxr- 
poses, bas n9 appl ica t ion here. 

I n  s h o r t  the Coirrt of Claims held t h a t  ;5e e x p e ~ d i t c r e s  f o r  b e n e f i e k l  

ob jec t s  were alior~ied Sefezdant a s  a 5-31 advance6 and expressly made 

- - 
reimbnrssble a s  legzl  credlzs 5y seczi3r.s 1. snd 22 3f t?e agreement 
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of 1889, axd t h a t  t he  excess  ex?endi tures ,  t h a t  i s  those  sums over a2d 

above what w a s  necessary t o  equal  t h e  t o t a l  amocnt o f  t h e  permanent £cad 

ar?d i n t e r e s t ,  were g r a t . ~ i ~ o i l s  expendirzres .  Since t i e  Corrrt of Claims 

i n  ca se  No. C-531 (18-24), 105 C. CIS. 725, h d  alLowed t h e  defecdant  

t o  o f f s e t  c e r t a i n  of these  g r a t c i t o ~ s  expenditures  a g a i n s t  c e r t a i n  sums 

focnd due the  s e v e r a l  groups of S i o - a  w i t h  r e s p e c t  t o  t r u s t  funds 

r e a l i z e d  from t h e  proceeds of s a l e  of lands  i n  t h e i r  r e s p e c t i v e  r e -  

s e r v a t i o z s  i t  w a s  rrecessary f o r  t k e  C w c t  or, r e m a ~ d  t o  cons ider  whether 

t hese  excess  expendit.sres t o t a l i n g  $4,911,284.22 were expendi tures  f o r  

I 1  ed<cationl '  under tine Ind ian  Claims Commission Act. The C o w t  he ld  they  

were n o t .  The Ccnzrt s t a t e d  i n  d ismiss ing  ~ l a i n t i f f s '  suppiemental 

p e t i t i o n  i n  case  No. C-531 (18-241, El2 C. C l s .  5 0 ,  on r e m n d  t k a t :  

Tie claim of p l a i n t i f f  w i t h  r e s p e c t  t o  tke e l i m i n a t i o n  
of t h e  o f f s e t s ,  r e p r e ~ e n t ~ g  r e imbmsab le  expendi t -aes  
znder  t h e  1389 agreement, ~ s e d  a d  appliec? aga imf ,  t h e  
amounts o r i g i n a l i y  awarded i n  t h e s e  c a s e s ,  i s  denied on 
t'ne z a t j o r i t y  of on-  opinion znd d e c i s i o n  t h i s  day e n t e r e d ,  
d i smiss ing  t h e  sr;pplemental p e t i t i o n  i n  case  C-531 (11). 

The Court  of C l a h s  iz these  previoxs c e s e s  a i d  not  5.015 t h a t  t h e  S i z x  

Tr ibe  o r  any of its, cons t i t uen t  bands o r  groups were legalLy l i s 3 1 e  t o  

t h e  United S t a t e s  f o r  t12e toea1  amocnt of t h e  excess expendi tures  b ~ t  

d id  a l l o v  t h e  Gnited S taces  t o  c s e  p a r t  of t hese  g r a t u i t o u s l y  exper6ed 

f l ~ r d s  t o  o f f s e t  t5.e amozzts the s e v e r a l  g rosps  were foznd e n t i t l e d  ta 

recover  i n  cese  Nos, C-531 (18-241, 505 C. C l s .  725. The $548,757.30 

of t h e  excess  e x p e ~ d i t ' x e s  charged t o  tk Lower Brule S iccx  by t h e  C x r t  

of Claims i s  not a c re i l i t  t h s t  may cm 3e  dedncted from the  g ros s  arnonlt 

which t h e  Commissioc has fourxi p1sir : t i f fs  a r e  e r s i t l e d  t o  recover  irr 

t k i s  case .  Wcether the amocnt might be a proper g r a t u i t o a s  o f f s e t  ~ e e d  
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not now be determined since it i s  not  here claimed by defendant a s  an  

of £ s e t  and for reasons s t a ted  below with respec t  to off s e t s  claimed by 

defendant. 

Off s e t  

The s ing le ,  designated o f f s e t  category upon which proof was adduced 

by the  defendant i n  t h i s  case w a s  an i t e m  of $157,404.46 f o r  the  purchase 

of lands for  the Lower Brule Sioux Indians by the United S t a t e s  beisween 

March 11, 1936 and August 15, 1950. Section 5 of the Act dated June 18,  

1934, 48 Sta t .  984, provides the  author i ty  fo r  the  purchase of lands f o r  

Indians t o  t h e  Secretary of the  In te r io r .  Section 2 of the  Indian 

Claims Commission Act provides t h a t  t h i s  Commission may consider 

expenditures made under Section 5 of the 1934 Act, supra,  when d e a l i n g  

with the  question of o f f se t s ,  P l a i n t i f f  does not  deny t h a t  the  United 

S t a t e s  purchased land under t h e  Act of June 18, 1934, i n  t h e  amount of 

$157,404.46 f o r  the Lower Brule Sioux Tribe. P l a i n t i f f ,  however, con- 

tends the  o f f s e t  should not be allowed s ince  (a) there i s  no proof 

11 t h a t  t h e  nature  of the  claim and the  e n t i r e  course of dealings and 

accounts between the United S t a t e s  and the  claimant i n  good conscience 

warrants  such ac t ion,  * * *Ir and (b) Congress did not  intend that, t h i s  

Commission should o f f s e t  g r a t u i t i e s  aga ins t  a legal  claim such a s  i s  

presented i n  t h i s  case but r a t h e r  the  d i sc re t ion  given the  Commission 

t o  inqu i re  i n t o  gratui tous expenditures is l imited t o  claims under 

c lause  (5) of the Indian Claims Commission Act, tha t  is  moral claims. 

The Commission has found tha t  the record i n  t h i s  case shows t h s t  t h e r e  

i s  nothing i n  the nature of the  claim here presented and the  e n t i r e  conrse 

o f d e a l i n g s a n d a c c o u n t s b e t w e e n t h e U n i t e d S t a t e s a n d p l a i n t i £ f s ~ i c h  
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would warraxr 5 e  C ; ~ m i s s i o z 1 s  r e f u s a l  t o  consider  t he  o f f s e t  h e r e i r ~  

p l a i l t i f f s '  co-asei a s  t o  a l i m i t a t i o x  of g ra tn i cocs  o f f s e t s  t o  cis-se (5) 

cases  a r e  f c l l y  s e t  f o r t h  i n  the op in io r s  renzered i n  t he  Red Lake and 

Pembina Chippewa c a s e ,  Oockets 18-A, 113 and 191,  decided by t h i s  Com- 

missiozl on October 5 ,  1961. The sum of $157,404.46 expended f o r  t h e  pur- 

chase of land  is  an  al lowable o f f s e t .  Qnapaw I ' r ibe v. United S t a t e s ,  

1 Ind. C1 ,  C m .  644, 649, a f f D d  i n  128 C. C l s .  45 ,  66-67. 

3us t Comvensa~ion 

On October 6 ,  1959, p l a i n t i f f s  f i l e d  a. "Motion t o  M ~ d i f y  I n t e r -  

locutory  Order ," i n  wkich p l a i ~ t i f  f s moved t h e  Cnmnissios t o  modify 

i t s  i n t e r l o c a t o r y  order  en tered  A p r i l  26, 1956, t o  provide f o r . j u s t  

compensation an the  grouzd t h a t  t h e  lands excluded £ram t h e  r e s e r v a t i m  

by t h e  erroneozrs survey were taken under t h e  F i f t h  Amendment of  t h e  

Constit-c ti or of t h e  C ~ i t e d  S r a t e s ,  c i ~ i n g  United S t a t e s  v. Creek N a t i o ~ ,  

295 5.S. 103,  108-110 (1935) ; Yak.ima Tribe  v. 2ni ted  S.;ates, 5 Znd. C1. 

Comm. 636, 678 (1957); and Uintah and Wkifc River  Bands of Y t e s  v. 

United S t a t e s ,  No. 48560, decided 3 a e  5 ,  1957, - C . C l s .  , 

( s l i p  op ic ion ,  pp. 2, 10,  9L). The C m i m i s s i m  c o n c l ~ d e s  t h a t  t h e  

p l a i n t i f f s  were deprived of t h e i r  l z n l s  omitted £ram t h e i r  r e s e r v a t i m  

due t n  t h e  e r r o l e o z s  szrvey x i & ~ c t  t h e  p iper?+,  of s m p e n s a t i o n  t h e r e f o r .  

-- 
Lr-der t h e  f a c t s  ir. "is case  and t k e  la-,,7 of t he  cases  a3:ve c i%d  w5t5  

r e s p e c t  t o  s i m i l a r  fzk ings  of Lndian r e s e r v a t i o n  lands rhe p i a h t i f f s  

h e r e i n  a r e  e n t i t l e d  t o  jrst compenss.tion. The a3 jns t eE  g ros s  a m c w ~ t  

which t h e  Connnissiozl kzs  t h i s  day determined ii7e p l a i z t L f f s  a r e  e n t i t l e 6  
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to  recover w i l l  be incremented by the allowance of i n t e r e s t  compcted a t  

the r a t e  of 5% from February 11,  1900, the date of taking,  t o  July  1 4 ,  

1934, and a t  4% per annum thereaf ter  u n t i l  entry of the f i n a l  order 

herein. 

Cone lus ion 

The ? l a i n t i f f s  a r e  e n t i t l e d  t o  recover from the defendant the  

sum of $18,818.11 together with i n t e r e s t  thereon a t  the  r a t e  of 5% 

per annum from February 11, 1900, t o  July  14, 1934, and a t  the  r a t e  

of 4% from Jrzly 14,  1934, t o  date  of t h i s  decision,  or a t o t a l  amount 

of $71,747.63. Against t h i s  t o t a l  sum the defendant is allowed t o  

o f f s e t  $71,747.63 of the  $157,404.46 claimed a s  an o f f s e t .  Since the  

defendant is e n t i t l e d  t o  o f f s e t  a sm equal  t o  the amount p l a i ~ t i f f s  

a r e  e n t i t l e d  t o  recover no amount is due p l a i n t i f f s  and jcdgment w i l l  

be entered accordingly. 

Wm. M. Holt 
Associate Commissioner 

We concur: 

Arthm V, Watkins 
Chief Commissioner 

I. Harold Sco t t  
Associate Commissioner 




