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O P I N I O N  OF TZE COMMISSION -- 
Halt, Commissioner, de l ivered  t h e  opiz ion  of the  Commission. 

By order  dated June 15, 1961, t he  Commission amended i t s  p rev ious  

determinat ioa concerning t h e  allowable i tems t o  be included a s  payments 

on t h e  claim and ordered :hat t he  p a r t i e s  submit such a d d i t i o n a l  

evidence a s  may be requi red  t o  determine t h e  t r e e t y - d a t e  va lue  of  t h e  

cons idera t  ion paid p e t i t i o n e r s  . Pet  it ione r s  i n  Docket NO. 18-A have 

submitted de t a i l ed  computatiocs s f  t h e  t reazy-dace va lue  of each 

allowable item of cons idera t ion .  %ose compctations i n d i c a t e  t h a t  t h e  

t r ea ty -da t e  value of a l l  a l lowable i tems was $512,518.43. Nei ther  

defendant nor t h e  p e t i t i o n e r s  i n  Docket No. 113 aad 191 have f i l e d  

any objec t  ions t o  t ke  compu.tatiom slrbmitted. Accordingly, t h e  Com- 

mission has  f c m d  t h a t  t h e  amozlzzt of $512,518.43 r e p r e s e n t s  t h e  v a l u e  

of t h e  Gaited S t a t e s '  payment 03 t h e  claim. 

We t u r c  now t o  the  q u e s t i o 2  of determining t h e  amount of t h e  

g r a t u i t o u s  o f f s e t s  t o  be allowed a g a i a s t  t h e  award. 

I n  i t s  amended answer defendant a l l eged  t h a t  some $2,47 8,081.06 

i n  g r a t u i t o u s  expenditures  skould be allowed as o f f s e t s .  T h e r e a f t e r ,  

defendant amended i t s  answer and f u r t h e r  reduced t h i s  amount by 

e l imina t ing  those disbursements which it considered were : 

1. Eade p r i o r  t o  October 3,  1863; 

2. Made f o r  indigent  h d i a n s ;  

3 .  Made f o r  adminis t ra t ive ,  educa t iona l ,  hea l th ,  po l i ce ,  
highway o r  other  gove rmen ta l  f m c t i o z s  and purposes; 

4. L-._dian removal expezses; 
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5 .  For non- t r  i b a l  purposes; 

6 .  Expendifnres from emergency appropr i a t ions  made 
subsequent t o  March 4 ,  1933, which were of gene ra l  
a p p l i c a t i o n  throughout t h e  United S t a t e s  ; and 

7 .  Those which a p p e a e d  t o  be i n  cont ravent ion  of 
Sect ion 2 of t h e  Indian Claims Commission Act. 

Zowever, evec a f t e r  t h i s  e l imina t ion  t h e r e  remains f o r  de te rmina t ion  a 

g r e a t  m n b e r  of disbursements f o r  a wide v a r i e t y  of purposes.  P e t i -  

t i o n e r s  i r i i t i a l l y  ob jec t  t o  t h e  allowance of any g r a t u i t o u s  o f f s e t s  

c la iming  t h a t  t he  course of dea l ings  between t h e  United S t a t e s  and 

p e t i t i o n e r s  does n o t ,  i n  good conscience,  warrant  t h e  allowance of 

o f f s e t s .  And, with t h e  except ion of one i t e m  f o r  t he  purchase of land 

w i t h i n  t h e  Red Lake Reservat ion,  p e t i t i o n e r s  o b j e c t  t o  t h e  allowance of 

a l l  o t h e r  o f f s e t s  as f a l l i n g  w i t h i n  t h e  c l a s s e s  bar red  by Sec t ion  2 of 

t h e  Ind ian  Claims Comiss ion  Act. While it is t r u e  t h a t  prev ious  d e c i s i o n s  

of t h i s  Commission o r  t h e  Court of C l a i m s  can be c i t e d  a s  a u t h o r i t y  f o r  

t h e  disal lowance of v i r ~ u a l l y  every ca tegory  of g r a t u i t o u s  expendi tures  

claimed a s  o f f s e t s ,  o the r  dec is ions  can  l ikewise  be c i t e d  wherein t h e  same 

c a t e g o r i e s  of expenditures  have been allowed a s  g r a t u i t o u s  o f f s e t s .  

S e c t i o n  2 of t h e  Indian  Claims Commission Act provides t h a t :  

ax * -L - t h e  Commission may a l s o  i n q u i r e  i n t o  and cons ider  
a l l  money or  property given t o  o r  funds expended g r a t u i t o u s l y  
f o r  t h e  b e n e f i t  of t h e  claimant  and i f  it f i n d s  t h a t  t h e  
n a t u r e  of t h e  claim and t h e  e n t i r e  course of dea l ings  and 
account-s between t h e  United S t a t e s  and the  claimant  i n  good 
conscience warrants  such a c t i o n ,  may s e t  o f f  a l l  o r  p a r t  
of such expenditures  aga ins t  any award made t o  t h e  c la imant ,  
excepr  t h a t  it i s  hereby dec lared  t o  be t h e  pol icy  of Congress 
t h a t  monies spent  f o r  t h e  removal of t h e  claimant  from one 
p l a c e  t o  another  a t  t he  r eques t  of t h e  United S t a t e s ,  o r  f o r  
agency o r  o ther  adminis t ra t ive ,  educa t iona l ,  h e a l t h  o r  highway 
purposes,  o r  f o r  expenditures  made p r i o r  t o  t h e  d a t e  of t h e  
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law, t r e a t y  or  Executive Order under which t h e  claim arose ,  
o r  f o r  expenditures made pursuant t o  t h e  Act of Jyne 18, 1934 
(48 S t a t .  984), save expenditures  made under s ec t ion  5 of t h a t  
Act, or f o r  expenditures  under any emergency appropr ia t ion  o r  
a l lotment  made subsequent t o  March 4 ,  1933, and genera l ly  
appl icable  throughout t h e  United S t a t e s  f o r  r e l i e f  i n  s t r i c k e n  
a g r i c u l t u r a l  a reas ,  r e l i e f  from d i s t r e s s  caused by unemployment 
and condi t ions  r e s u l t i n g  therefrom, the  prosecut ion  of p u b l i c  
work and pub l i c  p r o j e c t s  f o r  t h e  r e l i e f  of unemployment o r  t o  
increase  employment, and f o r  work r e l i e f  ( inc luding  t h e  C i v i l  
Works Program) s h a l l  no t  be a proper o f f s e t  aga ins t  any award. 

I n  our Findings of Fact No. 58 through 65 w e  have appl ied  t h e s e  pro- 

v i s i o n s  of t h e  Ind ian  Claims Commission Act and made our de te rmina t ions  

a s  t o  which of t h e  numerous disbursements s e t  f o r t h  by t h e  defendant may 
a 

proper ly  be o f f s e t .  We s h a l l  not  i n  t h i s  opinion labor ious ly  d e t a i l  ou r  

reasons  f o r  our f ind ings  under each of t h e  ca t egor i e s  of expendi tures ,  

most of which a r e  repeated i n  each of t h e  disgursement schedules  r e l a t i n g  

t o  t h e  va r ious  d iv i s ions  of t h e  p e t i t i o n e r s  i n  t h i s  case.  But we do f e e l  

c a l l e d  upon t o  set f o r t h  i n  general ,  at t h e  o u t s e t  of t h i s  opinion,  our  

approach t o  t h i s  ques t ion  of g ra tu i tous  o f f s e t s  and t h e  va r ious  f a c t o r s  

which have been weighed i n  reaching our u l t  h a t e  determinat ions.  

The i n t e n t  of Congress i n  enact ing t h e  above quoted p rov i s ion  

r e l a t i n g  t o  g r a t u i t o u s  o f f s e t s  is expressed i n  t h e  statement of t h e  

House Managers wfiich accompanied the  Conference Report on t h e  Ind ian  

Claims Commission b i l l .  With respec t  t o  t h i s  s e c t i o n  it was s t a t e d :  

The b i l l  as  o r i g i n a l l y  passed by t h e  House a l s o  r equ i r ed  
deduct ion of l e g a l  o f f s e t s  i n  a l l  cases  and permit ted,  i n  t h e  
d i s c r e t i o n  of t he  Commission, deduct ion of g r a t u i t i e s  i n  
ca ses  based upon " f a i r  and honorable deal ings."  The Senate  
amendment made a l l  types of deductions wholly d i sc re t iona ry  
wi th  t h e  Commission. 



3 s  coriferees agreed t h a t  =he Senace amendment gave too 
broad a d i s c r e ~ i o n  t o  the  Coxmission and accordingly rewrote 
the  seccion t o  requ i re ,   firs^, t h a t  a l l  deductions gezera l ly  
allcwable i n  the  Court of Claims against  non-Indian claimants 
s h a l l  be allowed by the  C m i s s i o n  i n  cases heard under t h i s  
a c t ,  and, secondly, t h a t  g r a t u i t i e s  of ce r t a in  s p e c i f i e d  types ,  
which are not allowable i n  the  Court of Claims aga ins t  non- 
I n d i a ~  claimants, s h a l l  not  be allowed by the  Canmission under 
=>is ac? agains t  Indian clzimants,  The e f f e c t  of t h e  sub- 
s:i~-:e Language i s  t o  l i m i t  che d i s c r e t i m a r y  au thor i ty  of 
the Commission and t o  remove i n  large  part  the poss ib le  d i s -  
crimination agains t  Indian claimants i n  the  matter of g r a t u i t i e s  
R e  gra tu i tous  expenditures which t h e  United S t a t e s  is  not  per-  
mi t ted  t o  set of f a r e  monies spent f o r  the  renova1 of t h e  
c la ima~:  from one place t o  another a t  the request  of t h e  United 
S ta t?= ,  or f o r  agency or  o ther  administrat ive,  educat ional ,  
heal th ,  or liighway purposes, as wel l  as other expenditures 
wkich, under ex i s t ing  law, cannot be o f f s e t ,  and whicfi genera l ly  
r e l a z e  t o  r e l i e f  payments made s ince  1933, wfiich were a v a i l a b l e  
t o  +bites as wel l  as  t o  Indians. 

Pr ior  t o  1920 only one ju r i sd ic t iona l  ac t  permit ted t h e  
Goverment t o  o f f s e t  g r a t u i t i e s ;  p r io r  t o  tha t  t i m e  15 t r i b a l  
su izs  =ere disposed of i n  t h e  Court of C l a i m s  without t h e  
Governmeat being permitted t o  o f f s e t  ary g ra tc5 t i e s .  Af ter  
1920, ju r i sd ic t iona l  a c t s  f o r  the  Five Civil ized Tr ibes  d id  
o ~ z  permit t h e  United S t a t e s  t o  deduct g r a t u i t i e s .  Other 
j ~ r i s d i c t i o n a l  a c t s  have permitted the  United S t a t e s  t o  set 
off  g r a t u i t i e s  i n  varying degrees. In  1935 the  Second 
Deficiency Appropriation Act permitted the  Government t o  s e t  
of f  ce r t a in  types of g r a t u i t i e s  against  t r i b a l  judgments. In 
no other f i e l d  of law, known t o  your conferees, is a defendant 
permitted t o  s e t  off aga izs t  a v a l i d  judgment a g r a t u i t y  g iven 
t o  the  p l a i n t i f f .  Under these  f a c t s  the  conferees f e l t  t h a t  
t h e r e  should be uniform o f f s e t  provisions i n  a l l  t r i b a l  s u i t s .  
They felt a l s o  t h a t  t h e r e  was no j u s t i f i c a t i o n  i n  charging 
t h e  t r i b e s  with money spent  f o r  removal of the  claimant from 
one place t o  another a t  t h e  request  of the United S t a t e s ,  f o r  
such removals were genera l ly  f o r  the  benef i t  of t h e  United 
S t a t e s ;  also,  t h a t  the  t r i b e s  should not he charged with ex- 
penditures f o r  agency o r  o ~ h e r  administrative expenses because 
such expenses have been a s  much t o  accomplish t h e  purposes of t h e  
expanding economy of our white c i t i zenry  as  f o r  t h e  b e n e f i t  of 
t h e  Indians; a lso ,  t h a t  s i r c e  any other c i t i z e n  of t h e  United 
Staces could sue the  United S ta tes  without facing an o f f s e t  
f o r  educational expenses, t h e r e  was no j u s t i f i c a t i o n  i n  
charging t h e  Indians the re fo r ;  a lso ,  tha t  s ince a s u b s t a n t i a l  
p a r t  of the  h o s p i t a l i z a ~ i o n  and other health expenditures have 
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been made t o  prevec t  t h e  spread of d i sease  from t h e  Indians  
t o  t h e  white popula t ion ,  tk,ere was no j u s t i f i c a t i o n  f o r  
c h a r g i ~ g  t h e  Indians  t h e r e f o r ;  a l s o ,  t h a t  s i n c e  most of 
the highways on and through Indian  r e s e r v a t i o n s  a r e  f o r  t h e  
bene f i t  of t h e  e r t i r e  pub l i c ,  they should n o t ,  wi th  pro- 
p r i e t y ,  be charged a g a i n s t  t r i b a l  judgments.  The o t h e r  
g ra tu i tous  expendi tures  which t h e  conferees  decided should 
not be s e t  o f f  a r e  preclcded from being s e t  o f f  under t h e  
present  law. 

The b i l l  does permit  t h e  Commission, where it f i n d s  t h a t  
t he  n a t u r e  of t h e  claim and the  e n t i r e  course of dea l ing  
between t h e  c l a i m a r i ~  and t h e  United S t a t e s  warran ts  such 
ac t ion ,  t o  set off  o t h e r  g r a t u i t o u s  expendi tures  recognized 
t o  be  f o r  t h e  d i r e c t  b e n e f i t  of t h e  Indians ,  such as expendi- 
t u r e s  made f o r  t h e  parchase of land.  (House of Represen ta t ives  
Report No. 2693; 79th Congress, 2nd Session)  

A supplemental s ta tement  of t h e  House Managers appears  i n  t h e  

Congressional Record a s  fo l lows :  

Amendment 6 of t h e  Senate l i s t s  c e r t a i n  g r a t u i t o u s  expendi- 
t u r e s  which s h a l l  ~ o t  be  s e t  off  a g a i n s t  any award made t o  a n  
Indian t r i b e .  Whether o t h e r  g r a t u i t o u s  expendi tures  s h a l l  b e  
s e t  o f f  is  l e f t  t o  t h e  d i s c r e t i o n  ~f t h e  Commission, o r  t o  t h e  
Court of C l a i m s  i n  t hose  cases  which have been o r  w i l l  be  
brought i n  t h a t  cou r t .  While t h i s  d i s c r e t i o n  s e e m s  very  broad,  
it is  co l templa ted  t h a t  t h e  Commission w i l l ,  by analogy, i n  
genera l  fo l low t h e  brozd p a t t e r n  of t h e  s t a t u t e  and set of f  
only those  g r a t u i t o u s  expenditures  which a r e  f o r  t h e  e x c l u s i v e  
bene f i t  04 t h e  Indians ,  and then  only i f  t h e  n a t u r e  of t h e  c l a i m  
and t h e  e n t i r e  course of dea l ing  between t h e  United S t a t e s  and 
t h e  c la imant  j u s t i f i e s  t h e i r  being set o f f .  

I n  s t a t i n g  t h a t  "ageacy or  o t h e r  admin i s t r a t i ve"  expenses 
s h a l l  n o t  be  s e t  o f f ,  t h e  conferees  intended t h a t  t h a t  lan-  
guage should have a broad i n t e r p r e t a t i o n  and a p p l i e d  t o  a l l  
agency o r  a d n i n i s t r a t i v e  expecses of every k ind  and d e s c r i p t i o n .  
Since t h e s e  expenses have,  i n  gene ra l ,  been expended f o r  a l l  
t r i b e s ,  t h e r e  i s  no r eason  why they  should be s e t  o f f  a g a i n s t  
a t r i b e  which has  a claim aga ins t  t h e  United S t a t e s  when. it 
cannot poss ib ly  be charged aga ins t  o the r  t r i b e s .  The confe rees  
a l s o  in t end  t h a t  t h e  o t h e r  s p e c i a l  i tems which a r e  n o t  t o  b e  
s e t  o f f  s h a l l  have a broad i n t e r p r e t a t i o n .  By "educat ional"  
expense, f o r  i n s t ance ,  is meant a l l  expenses connected i n  any 
way wi th  t h e  educat ion of t he  Ind ians ,  such a s  t h e  c o n s t r u c t i o n  
of b u i l d i n g s ,  t h e  c o n s t r ~ c t i o n  and maintenance of p u b l i c  u t i l i t i e s  
f o r  rhese  bu i ld ings ,  t h e  t r a n s p o r t a t i o n  of educa t iona l  s u p p l i e s ,  
board and room f o r  t he  ck i ld ren ,  t h e  pay of a l l  employees, e t c .  
(92d Cong. Rec. A-4924) 
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The Commission, i n  considering t h e  a l l o w a b i l i t y  of claimed o f f s e t s ,  

has  measured each item aga ins t  t he  fol lowing requirements:  

(1) Were the  disbursements made by t h e  United S t a t e s  g r a t u i t o u s  

expenditures  made t o  or  f o r  t he  p e t i t i o n e r s  without any o b l i g a t i o n  on 

t h e  p a r t  of t h e  Government t o  make them and without o b l i g a t i o n  on t h e  

p a r t  of t h e  Indians t o  repay them. 

(2) Were t h e  g ra tu i tous  expenditures  f o r  t he  b e n e f i t  of t h e  

e n t i r e  t r i b e .  

(3) Do any of t h e  g r a t u i t i e s  come w i t h i n  t h e  scope of any of t h e  

excepted ca t egor i e s .  

( 4 )  Does t h e  na tu re  of t he  claim and does t h e  course of d e a l i n g s  

between t h e  p e t i t i o n e r  and the  United S t a t e s  i n  good conscience war ran t  

t h e  o f f s e t .  

I f  any of t h e  claimed i t e m s  f a i l s  t o  meet a l l  t h e s e  c r i t e r i a ,  it must 

b e  denied as an  o f f s e t .  

I n  support  of t h e  claimed o f f s e t s  t h e  defendant has  introduced 

i n t o  evidence a two volume r epor t  of t he  General  Accounting Off ice  

(Def. Exs. 0-3 and 0-4), which s e t s  f o r t h  i n  va r ious  "parts" t h e  d i s -  

bursements made f o r  t h e  groups i n t o  which t h e  p e t i t i o n e r s  w e r e  d iv ided .  

The r e p o r t  is f u r t h e r  broken down by s e c t i o n s  t o  r e f l e c t  t h e  appro- 

p r i a t i o n  ca t egor i e s ,  and the  items a r e  l i s t e d  f o r  each f i s c a l  year  

w i th  a d e s c r i p t i o n  of t h e  amount o r  na tu re  of t h e  a r t i c l e s  o r  s e r v i c e s  

rendered  . 

Oral  testimony was received by the  Supervisor o r  Examiner of t h e  

I n d i a n  T r i b a l  Branch Office of Administrat ive Serv ices ,  General Accounting 
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Office, who supervised the  preparat ion of the  repor t .  In  t h i s  testimony 

fu r the r  explanation was given concerning the  preparat ion of the  r e p o r t ,  

and i t  was correlated with c e r t a i n  pho tos ta t i c  copies of the  vouchers, 

invoices and other documentary evidence represen ta t ive  of the  m a t e r i a l  

used i n  the preparat ion of each category of t h e  repor t .  

The Commission has ca re fu l ly  reviewed t h e  aumerous items i n  t h e  

various categories and the  represen ta t ive  vouchers. I n  some ins tances  

t h e  descript ion of t h e  a r t i c l e s  or se rv ices  rendered or  the  amount f u r -  

nished has, i n  i t s e l f ,  c l ea r ly  indicated  t h a t  t h e  expenditures f e l l  with 

the  prohibited c lasses  of o f f s e t s  such a s  agency or  adminis t ra t ive  expense 

or  items f o r  education or  individual  Indians. 

The Commission has a l so  reviewed t h e  various appropriat ion a c t s  by 

which the  funds were made avai lable  f o r  the  var ious  uses. The language 

of -Congress i n  s e t t i n g  f o r t h  t h e  purposes of each appropr ia t ion  is n o t  

mate r i a l  i n  determining whether sums expended under a p a r t i c u l a r  

appropriat ion should be allowed a s  o f f s e t s .  I n  a number of ins tances  

we have disallowed i t e m s  where t h e  funds were c l e a r l y  appropriated f o r  

purposes which a r e  precluded from being set o f f .  

Both p a r t i e s  have introduced i n t o  evidence e x t r a c t s  of va r ious  

repor t s  contained i n  the yearly Commissioner of Indian Af fa i r s  Reports.  

We have examined the  annual r epor t s  and the  de ta i l ed  s t a t i s t i c a l  in-  

formation contained the re in  for  t h e  periods involved i n  the  var ious  

ca tegor ies  of claimed o f f se t s .  We have found much information i n  t h e s e  

repor t s  which helps  explain the  purposes fo r  many of t h e  expenditures 

involved. Further the  information a s  t o  t h e  Indian population on each 
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of the  r e se rva~ ions  and the  s t a t i s t i c s  concerning t h e i r  progress i n  

agr icu l tu ra l  pursui ts ,  such as  the number of acres i n  cu l t i va t i on ,  the  

number of acres fenced, the  amount of livestock owned by the  Indians and 

the  crop production f igures  have a l l  served to  a s s i s t  the  Commission 

i n  reaching i t s  ul t imate determinations. 

In  summary then the  Commission has weighed the ava i lab le  evidence 

which r e l a t e s  t o  the  amount of goods or extent of the  se rv ices  rendered; 

the  in ten t  of Congress i n  providing the funds as expressed i n  the  appro- 

p r i a t i on  s t a tu t e s ;  the  uses t o  which the  goods or services were d i rec ted  

as indicated on the vouchers, invoices or other documentary evidence; the  

number OF Indians on t he  various reservations who could have benef i ted 

from the  expenditures ; t h e  evidence indicating the method of subsistence 

and general  way of l i f e  of t he  Indians involved; and t he  evidence con- 

cerning t he  nature,  extent  and apparent purpose of the  ass i s tance  being 

furnished t he  Indians by t he  government agents. 

One group of disbursements appearing i n  most of the  categor ies  

was f o r  agr icu l tu ra l  and farming assistance such as  "c lear ing,  breaking, 

harrowing and fencing 1 and" ; *'p l an t  ing and harvest ing c r  opsl' ; "purchase 

of seeds, f r u i t  t r ees  and f e r t i l i z e r s " ;  and "agr icul tura l  implements 

and equipment. I' 

The Commission has excluded items under these ag r i cu l t u r a l  cate-  

gor ies  i n  those instances i n  which it appeared that  the  nature  of t he  

a r t i c l e s  or  services rendered or the  amount thereof indicated t h a t  the  

expenditures were not made f o r  t r i b a l  purposes or where the  language 

of t he  appropriation ac t  indicated a probable use fo r  education or  
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demonstration purposes or for individual indigent Indians. AS t o  the  

remaining items, in view of the evidence referred to  in  our f indings 

of f ac t ,  we have found that  the expenditures made by defendant should be 

allowed as gratuitous o f f se t s  against the award i n  t h i s  case.  

The Commission has found t ha t  the pet i t ioner  Indians on the  Red Lake, 

White Earth and Turtle Mountain Reservations were, during t he  period 

covered by the  claimed of f se t s ,  engaged i n  farming. Even a s  ear ly  as  

1866 the Indians a t  Red Lake were farming. Likewise, the  Indians a t  t he  

White Earth and Turtle Mountain Reservations were ra i s ing  subs t an t i a l  crops. 

As was reported i n  1880, the Indians a t  the  White Earth and Red Lake 

Reservations were pract ical ly  self-supporting having harvested t h a t  year 

a t o t a l  of 74,000 bushels of wheat, corn and potatoes. 

Almost a l l  of the allowable items i n  these ag r i cu l t u r a l  ca tegor ies  

involved expenditures made from appropriations fo r  "support and c i v i l i -  

z a t  ion." Pet i t ioners  have urged t h a t  any reference i n  an appropriat ion 

t o  "c ivi l iza t ion"  i s  indicative of educational purposes and a l l  expendi- 

t u r e s  from such appropriations must be disallowed. I n  t h i s  conclusion 

t he  Commission cannot agree. Of course we recognize t ha t  t o  a g rea t  

extent  e f f o r t s  t o  c i v i l i z e  involve the  necessi ty of education. But 

we believe it i s  unreasonable to  conclude t ha t  because Congress appro- 

p r ia ted  moneys t o  a s s i s t  i n  c iv i l i z i ng  Indian t r i be s  it must follow t h a t  

a l l  sums spent under such appropriations must be considered t o  have been 

fo r  educational purposes. Obviously sums spent for  large q u a n t i t i e s  of 

clothing,  as an example, would serve t o  a s s i s t  the Indians i n  replacing 



t h e i r  savage customs of d re s s  by more c i v i l i z e d  a t t i r e .  Inducing t h e  

Indians  t o  adopt t h e  white  man's method of dress  was c e r t a i n l y  an elemenr 

of c i v i l i z a t i o n .  But we do no t  consider  t h a t  a l l  money expended f o r  such 

purposes was educa t iona l  and t h e r e f o r e  not  allowable a s  an o f f s e t .  We 

b e l i e v e  t h a t  a l l  of t h e  va r ious  f a c t o r s  previously d iscussed  must be 

c a r e f u l l y  weighed i n  reaching a de te rmina t ion  a s  t o  whether each d i s -  

bursement i s  t o  be allowed o r  r e j e c t e d  as being f o r  educa t iona l  purposes 

o r  f o r  o t h e r  precluded i t e m s  of o f f s e t .  

Fu r the r ,  t h e  expenditures  from "support and c i v i l i z a t i o n "  a p p r o p r i a t i o n s  

c l e a r l y  involve i n  a g r e a t  many in s t ances  money spent  p r imar i ly  f o r  suppor t  

purposes.  For example under Finding of Fac t  No. 63(b) we have allowed 

t h e  sum of $74,692.10 expended f o r  t h e  purchase of seeds .  Of t h i s  sum 

a t o t a l  of $65,743.52 was appropr ia ted  from appropr ia t ions  f o r  "support  

and c i v i l i z a t i o n  of Chippewas, T u r t l e  Mountain Band." The c i rcumstances  

s u r r o u n d i ~ g  t h e  i s s u e  of seeds t o  t h e  Indians ,  a s  revea led  i n  t h e  r e p o r t s  

of t h e i r  agent ,  a s  we l l  a s  t h e  l a r g e  q u a n t i t i e s  of seed  involved make it 

obvious t h a t  t h e  purpose f o r  t h e s e  expenditures  was n o t  educa t iona l  o r  

f o r  d e m o n s ~ r a t i o n s  bu t  r a t h e r  t o  support  t h e  T u r t l e  Mountain Chippewas. 

Likewise, wi th  resp,ect t o  t h e  o the r  allowable i t e m s  under t h e s e  

a g r i c u l t u r a l  ca t egor i e s ,  we f i n d  evidence i n  t he  r e p o r t s  of t h e  Ind ian  

agen t s  and on t h e  va r ious  r e p r e s e n t a t i v e  vouchers from which we have  

concluded t h a t  t h e  disbursements should n o t  be r e j e c t e d  a s  educa t iona l .  

W e  have found from t h e  evidence c i t e d  i n  our f i nd ings  t h a t  t h e  al lowed 

i tems  were f o r  t h e  purposes of a s s i s t i n g  t h e  Indians i n  t h e i r  g e n e r a l  

suppor t .  
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I n  The Menominee Tribe of Indians v. The United S t a t e s ,  118 C .  C I S .  

290, 326-327, t he  Court of Claims s t a t e d  t h a t :  

I n  the  absence of any showing as t o  j u s t  what was t h e  pur- 
pose of the  expenditures  f o r  p l an t ing  and harves t ing  c rops ,  
seeds,  f r u i t  t r e e s  and f e r t i l i z e r s ,  and a g r i c u l t u r a l  imple- 
nen t s  and equipment, we assume t h a t  they were f o r  t h e  pur- 
pose of demonstration, and were educa t iona l .  We assume t h e  
same as  t o  i tems f o r  feed and c a r e  of l i ves tock ,  t r a n s p o r t a t i o n  
of l ives tock ,  t r anspor t a t ion  of supp l i e s  f o r  a g r i c u l t u r a l  a i d ,  
and t r a n s p o r t a t i o n  of agricuLtura1 implements and equipment. 
The Government has  t h e  burden of proving t h e  p rop r i e ty  of t h e  
o f f s e t s  which it a s s e r t s .  When, t h e r e f o r e ,  an  i t e m  i s  a s s e r t e d  
a s  an o f f s e t  which s o  f a r  a s  t h e  evidence shows may o r  may no t  
have been expended f o r  one of t h e  purposes f o r  which o f f s e t s  
cannot be made, we must reso lve  t h e  doubt aga ins t  t h e  o f f s e t .  

Based on t h e  evidence c i t e d  and f o r  t h e  reasons  s e t  f o r t h  above, we 

be l i eve  t h a t  t h e  allowed expenditures involved were f o r  purposes of suppor t  

and n o t  f o r  educat ional  o r  demonstration purposes.  

W e  have a l s o  noted t h a t  a number of t h e  r e p r e s e n t a t i v e  vouchers  i n  

evidence i n  t h i s  case  include i t e m s  and s e r v i c e s  rendered f o r  Ind ian  

schools ,  f o r  h o s p i t a l s ,  f o r  Indian p o l i c e  and f o r  o ther  purposes c l e a r l y  

i n d i c a t i n g  t h a t  such uses cannot be included as al lowable items f o r  

g r a t u i t o u s  s e t  o f f s .  The General Accounting O f f i c e  has  excluded a l l  such 

items from t h e i r  accounting and defendant does n o t  c laim t h e s e  expendi- 

t u r e s  as o f f s e t s .  Further  t h e  yea r ly  app ropr i a t ions  f o r  t h e  Ind ian  s e r v i c e  

inc lude  s u b s t a n t i a l  amounts fo r  t he  s p e c i f i c  purpose of provid ing  f o r  

t h e  purchase of suppl ies  and rendering of s e r v i c e s  f o r  Ind ian  p o l i c e ;  

cons t ruc t  ion  of agency bui ldings,  schools ,  and h o s p i t a l s  ; f o r  t h e  main- 

tenance of va r ious  types of Indian schools;  and f o r  a wide v a r i e t y  of 

h e a l t h ,  educat ion,  and highway purposes.  A l l  of t h e  moneys d i sbu r sed  under  

such approLx ia t ions  a r e  a l s o  excluded from t h e  items urged by defendant  

as g r a t u i t o u s  o f f s e t s  i n  t h i s  case. 
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Another related group of disbursements appearing in most of the 

categories was for "purchase of livestock" and for "feed and care of 

livestock . ' I  The Commission has found that the petitioner Indians owned 

livestock. Most of the representative vouchers in the category for 

11 purchase of livestock" indicated on their face that the purchases were 

made for the Indians to aid them in their work, in particular in their 

agricultural pursuits. With the exception of the items which were dis- 

allowed because the appropriation acts involved indicated uses for 

educational purposes or for refief of indigent Indians, the Commission 

has found that the disbursements in these categories were pr-oper offsets-. 

In addition to the disbursements for assistance to the Indians in 

their agricultural pursuits there are substantial items under each 

category for direct support of the Indiarrs including "purchase of 

clothing ,I1 "prwis ions, " and "household equipment .'I The Commission 

has excluded some items in these categories where the language of the 

appropriation involved indicated that the expenditures were for purposes 

precluded from being of £set or where the small number of items involved 

indicated that the distribution was to a small number of individual 

Indians . 
The Commission has also allowed expenditures under a category for 

hunting and fishing equipment since there was no evidence to indicate 

that items purchased under this category were used for any purposes 

which would be excluded as proper offsets. 

Another category under which items have been allowed is for 

"miscellaneous building supplies." T'ne Commission has found that the 

D 
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Indians involved were, during the  material  period, engaged i n  bui ld ing 

houses fo r  themselves and tha t  it was the pract ice  of the  Indian agent 

t o  provide them with building materials .  As previously mentioned, it 

was the  p rac t i ce  of the  Indian service t o  indicate  on the  vouchers and 

expenditure authorizat ions the  spec i f i c  purposes of the var ious  disburse-  

ments, such a s  f o r  schools, agency buildings, or hosp i t a l s .  It f u r t h e r  

appears t h a t  the  various appropriation a c t s ,  i n  addi t ion  t o  containing 

provisions r e l a t i n g  t o  t h e  expenditures involved i n  t h i s  category,  such 

as "support and c iv i l i za t ion , "  a l so  contained spec i f i c  appropr ia t ions  f o r  

the  building c o s t s  of agency buildings, schools and h o s p i t a l s .  The ex- 

penditures f o r  such purposes a s  constructing agency buildings,  schools 

and hosp i t a l s  have been excluded from the  accounting and are n o t  claimed 

by defendant a s  o f f se t s .  Those items which have been included i n  t h i s  

category appear t o  have been fo r  building supplies for  use i n  const ruct ing 

houses fo r  t h e  Indians and a r e  proper off s e t s .  

The Commission has found t h a t  t h e  expenditures made f o r  supp l ies  f o r  

the  blacksmith and carpenter shops and t h e  pay of blacksmiths, carpenters  

and f lour  and g r i s t  m i l l  employees should not be allowed as g r a t u i t o u s  

o f f s e t s  agains t  t h e  award s ince  these  services and employees were maintained 

primarily as p a r t  of the  agency and administrative services  on each of t h e  

respect ive  reservations.  

As w e  have s t a t e d  i n  our Finding of Fact No. 60(0) no evidence has  

been submitted upon which a determin'ation could be made concerning t h e  

sources of the  funds used t o  purchase the  various items f o r  which t r ans -  

por ta t ion  cos t s  have been claimed. Defendant's expert accountant testi- 

f i e d  t h a t  it was not  possible t o  r e l a t e  spec i f i c  t r anspor ta t ion  c o s t s  

t o  s p e c i f i c  items. Since the Commission has disallowed under a g r e a t  
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number of ca tegor ies  c e r t a i n  i t e m s  which were claimed as  o f f s e t s  and 

s ince  it appears obvious t h a t  a g rea t  proport ion of the  t r anspor ta t ion  

cos t s  were f o r  a r t i c l e s  purchased with funds other than those r e f e r r e d  

t o  i n  our f indings under the  var ious  ca tegor ies ,  i t  i s  not  poss ib le  f o r  

the  Commission t o  allow the  t r snspor ta t ion  cos t s  o r  t o  compute any 

a l l o c a t i o n  of the  proport ionate amount of t h e  c o s t s  which w e r e  f o r  

allowable items of o f f s e t .  

The C ~ i s s i o n  has disallowed expenses of Indian delegations where 

t h e  evidence f a i l s  t o  ind ica te  t h a t  t h e  purposes f o r  t h e  delegat ions  w e r e  

a t r i b a l  benef i t .  Expenditures w e r e  a l s o  disallowed f o r  t h e  admin i s t ra t ive  

expense of re-surveying the  Red Lake Reservation. 

With t h e  exception of i t s  general  objec t ion aga ins t  t h e  allowance of 

any o f f s e t s ,  p e t i t i o n e r s  have no s p e c i f i c  object ion t o  t h e  allowance of 

t h e  $6,118.71 expended i n  acquiring c e r t a i n  lands wi th in  t h e  Red Lake 

Reservation. 

P e t i t i o n e r s  do, however, objec t  t o  t h e  allowance of $324,310.12 

expended f o r  t h e  purchase of land f o r  t h e  Tur t l e  Mountain Indians. The 

Commission has  found (Finding of Fact  No. 63(jT) t h a t  t h e  evidence es- 

t a b l i s h e s  t h a t  t i t l e  was, i n  f a c t ,  recorded i n  t h e  name of t h e  United 

S t a t e s  i n  t r u s t  fo r  the  Indians of t h e  T u r t l e  Mountain Reservation. W e  

cannot agree with p e t i t i o n e r s '  contention t h a t  the re  is no proof t h a t  

v a l i d  t i t l e  passed t o  the United S t a t e s  i n  t r u s t  f o r  the  Indians of t h e  

T u r t l e  Mountain Reservation. P e t i t i o n e r s '  second object ion i s  t h a t  t h e  

purchase of land fo r  the  Indians of t h e  T u r t l e  Mountain Reservation w a s  

not  f o r  t h e  benef i t  of the  Tur t l e  Mountain Band of Chippewas. We have 

I) 
examined t h e  h is tory  of the  establishment and subsequent operat ion of 

t h e  T u r t l e  Mountain Reservation and conclude t h a t  t h e  purchase of t h i s  



land was for the benefit of the Turtle Mountain Bend of Chippewas. There 

have been administrative problems which have occurred during the years 

since the establishment of the  reservation involving regis t ra t ion or 

the prohibition from membership of half-breeds, whites, and Canadian 

Indians. The Commission recognizes t ha t  similar questions of enrollment 

have been involved with most Indian groups on the i r  reservations. From 

the evidence i n  t h i s  case we cannot conclude that  the purchase of t h i s  

land for  the Indians of the Turtle Mountain Reservation was not a 

gratuitous expenditure for  the  d i rec t  benefit  of the Turtle Mountain 

Band of Chippewas, and we have accordingly allowed th i s  item as an off s e t .  

Another land purchase involved the  Pembina Band for  whom the United 

States  bought a township within the White Earth Reservation. The evidence 

es tabl ishes  that ,  by Act of Congress, the  purchase was authorized "for 

the  use and benefit  of the Pembina band of Chippewas" and the General 

Accounting Office has reported the sum expended fo r  t h i s  purpose. While 

it i s  t rue,  as peti t ioners contend, t ha t  no evidence of the actual  con- 

veyance has been presented, the  Commission has found the evidence suff i- 

c ien t  t o  es tabl ish that  the expenditure was made t o  purchase the land - 
and t h a t  the Pembina Band did move t o  and has continued t o  l i ve  on t h i s  

township s e t  aside for them on the White Earth Reservation. We do not 

agree t h a t  because of the d i f f i cu l t i e s  i n  get t ing the Pembinas located 

on t h i s  reservation we should r e j ec t  t h i s  i t e m  as  an offset .  W e  cannot 

conclude from the evidence tha t  the removal of the Pembinas t o  the White 

Earth Reservation was not for the Indians' benefit.  We have allowed 

t h i s  expenditure as an offset .  
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The General Accounting Office has segregated the disbursements for  

the Indians on both the Red Lake and Turtle Mountain Reservations t o  

show f i r s t  those items where the respective vouchers indicate  on the i r  

face tha t  the  disbursements were fo r  the Red Lake and/or Pembina Indians 

or f o r  the Turtle Mountain Indians or Turt le  Mountain Band of Chippewas. 

I n  another section the expenditures are l i s t e d  where the respect ive 

vouchers indicate on the i r  face t h a t  the disbursements were f o r  items 

delivered t o  the respective reservations.  We have found t h a t  the  ex- 

penditures made i n  each of the respective categories were f o r  the  benef i t  

of the  pet i t ioners  i n  t h i s  case. Even i n  those categories wherefn the 

vouchers did not l i s t  the  Indians by name the  evidence has  indicated t h a t  

the  expenditures were i n  f ac t  made for  the benef i t  of the  Indians on the  

respective reservations. A s  de ta i led  i n  our findings of f a c t  the  moneys 

were spent from appropriations f o r  the  Indians, and there  were vouchers 

included which clearly indicated t h a t  the g ra tu i t i e s  were f o r  the  Indians. 

Pet i t ioners  have objected t o  the  allowance of any o f f s e t s  on t h e  

ground tha t  "there is no proof t h a t  the goods, i f  purchased, were delivered 

t o  t he  Tribe, or that  services,  i f  rendered, were for  the  ~ r i b e . "  W e  

have found suff ic ient  evidence t o  es tab l i sh  tha t ,  i n  a grea t  number of 

instances, there  was proof of ac tua l  delivery. But we do not consider 

the  f a i l u r e  t o  affirmatively prove actual delivery should operate t o  bar 

the  allowance of offsets .  It must be recognized that  a majority of the 

t ransact ions  involved occurred over 50 years ago. The defendant has pro- 

duced documentary evidence based on i t s  available records. Where the  

evidence establishes the appropriation of funds for s t a t ed  objects  and 

11 
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purposes and there  i s  a recorded accounting of disbursements made under 

authori ty of the  various ac t s  of Congress, which accounting i s  based on 

various vouchers, invoices and other documentary evidence which record 

the  dates and amounts of the expenditures and for  whom t h e  expenditures 

were made, the  Ccmnission believes tha t  it is  reasonable t o  presume t h a t  

the  goods were received by the Indians i n  due course. To require  the  

t r ac ing  of individual  items or  the  performing of services  t o  spec i f i c  

Indians would be unreasonable and nei ther  t h i s  Commission nor the  Court 

of Claims has imposed such a requirement i n  the  determination of sums 

disbursed a s  g ra tu i tous  or  legal  o f f s e t s .  

P e t i t i o n e r s  fu r the r  object  t o  the  allowance of o f f s e t s  on the  grounds 

t h a t  the re  is no proof t h a t  the  claimed o f f s e t s  were f o r  t h e  benef i t  of 

t h e  "Tribe." -The Commission is s a t i s f i e d  t h a t  the quant i ty  of goods fu r -  

nished and services rendered together with t h e  repor ts  of t h e  various 

government agents concerned indicates  t h a t  t h e  items of o f f s e t  which 

we  have allowed were f o r  a s u f f i c i e n t  number of Indians t o  have con- 

s t i t u t e d  a t r i b a l  benef i t .  

P e t i t i o n e r s  contend tha t  expenditures made subsequent t o  (a) August 13, 

1946, o r ,  i n  t h e  a l t e rna t ive  (b) January 12, 1948 (when t h i s  s u i t  was 

commenced), o r ,  i n  t h e  a l t e rna t ive  (c)  t o  August 13, 1951, ( the  last da te  

on which s u i t  could be f i l e d  under the  Act) a r e  not proper o f f s e t s .  The 

Indian Claims Commission Act i t s e l f  does not provide f o r  any cut  off  d a t e  

a s  t o  o f f s e t s  and t h i s  Commission knows of no author i ty  t o  support pe- 

t i t i o n e r s '  argument. This same contention was presented i n  the  case of 

The Kiowa, Comanche and Apache Tribes of Indians v. The United S ta tes ,  
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5 Ind. Cl. Comm. 96, 109-111. The Commission rejected it then and we 

find no basis upon which to hold otherwise in this case. 

The Commission, after considering the evidence and the contentions 

of the petitioners, is satisfied that the course of dealings between 

petitioners and defendant has not been such that the defendant is pro- 

hibited from setting up against the award previously entered any credits 

or offsets which it may have that are not precluded by Section 2 of the 

Indian Claims Commission Act. 

We have found that the United States is entitled to credit against 

the award of $3,369,726.00 the sums of $512,518.43, representing payments 

on the claim, and $699,061.57, representing allowable gratuitous offsets, 

leaving a net balance of $2,158,146.00. Accordingly, the petitioners 

herein are entitled to recover from the defendant for and on behalf of 

and for the benefit of the members and descendants of members of the Red 

Lake and Pembina Bands, as such bands were constituted and recognized by 

the United States at the time of the Treaty of October 2, 1863, the sum 

of $2,158,146.00. Judgment in this amount will be entered. 

Wm. M. Holt 
Associate Commissioner 

Concun: ing : 

Arthur V . Watkins (See concurring opinion) 
Chief Commissioner 

T. Harold Scott (See concurring opinion) 
Associate Commissioner 
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Watkins, Chief Commissioner, concurring: 

1 concur i n  the r e su l t .  However, I f e e l  compelled t o  f i l e  t h i s  

concurring opinion outl ining my views on the  question which has been 

ra ised i n  t h i s  case concerning the propriety of allowing the defendant 

any gratui tous  o f f s e t s  against the  award of the Commission. 

The issue a r i ses  from the provision i n  Section 2 of the  Indian 

Claims Commission Act which reads: 

* * * the  Commission may also  inquire in to  and consider 
a l l  money or property given t o  or funds expended gratui tously  
f o r  the  benef i t  of the  claimant and i f  it finds that  the nature 
of the  claim and the  en t i r e  course of dealings and accounts 
between t he  United Sta tes  and the claimant i n  good conscience 
warrants such action, may set off a l l  or  par t  of such ex- 
penditures against any award made t o  the  claimant, * * * 
Pet i t ioners  i n  Docket No. 18 have objected t o  the  allowance of 

gra tui tous  o f f s e t s  on the  ground t ha t  " there  i s  no proof t ha t  the  nature  

of t he  claims and the  e n t i r e  course of dealings and accounts between 

the  United S ta tes  and p l a i n t i f f s  i n  good conscience warrants t he  allowance 

of any such g r a t u i t i e s  as  offsets ."  While pe t i t ioners  contend t ha t  

the  burden is on defendant t o  prove f ac t s  es tabl ishing tha t  the nature 

of t h e  claim and course of dealings and accounts permit t he  allowance 

of gra tui tous  o f f s e t s ,  they do r e f e r  t o  c e r t a i n  matters which they con- 

s ider  preclude a finding t ha t  the  Government's dealings i n  good conscience 

warrant deduction of g ra tu i t i es .  

One of t h e  matters complained of by pe t i t ioners  i s  al leged t o  have 

occurred over 25 years a f t e r  the t rea ty  cession involved i n  t h i s  case 

and concerns t h e  alleged mismanagement of t h e i r  lands and property. 
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SpecificalLy it i s  contended tha t  the  United States wrongfully c l a s s i -  

f ied highly valuable timber land on the Indians' reservation lands 

and sold it for far leas than i ts  value. The transactions a l legedly 

involved "scandalous" actions by the United States,  "incompetent or  

dishonest" examiners, "rigged" bidding and "fraudulent" allotments.  

It is pet i t ionerss  posit ion tha t  evidence of such a course of dealings 

I t  leaves no room fo r  the conclusion t h a t  good conscience d i c t a t e s  t o  

the Commission tha t  it should allow gratuitous expenditures a s  of fse t s . "  

The question is whether, i n  view of the  language of the  Indian 

Claim8 Cumnirsion Act concerning gratuitous offsets  and the contentions 

of peti t ioners,  the  Caarmission i s  now able t o  determine whether good 

conscience would permit the  consideration of any gratuitous o f f s e t s .  

The A c t  prwfdes t ha t  the  Commission may s e t  off a l l  or  pa r t  of t he  

gratuitous expenditures (with ce r t a in  specified exceptions) " i f  it 

f inds  tha t  the nature of the  claim and the en t i re  course of deal ings  

and accounts between the United S ta tes  and the claimant i n  good conscience 

warrants such action." 

In my opinion t h i s  wording i n  the  A c t  requires t h a t  the  Commission 

take in to  consideration the nature of the claim involved i n  t h e  case a t  

hand together with the e n t i r e  course of dealings and accounts between 

the United States and the Indiana involved. This en t i r e  course of 

dealtngs and accounts i s  not l imited i n  time by any provision i n  t h e  A c t .  

I f ind nothing i n  the leg is la t ive  his tory of the Act which would imply 

any l imitation as t o  the course of dealings t o  be considered. Rather 
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I believe tha t  Congress intended t h a t  the Commission should have 

discret ionery power t o  consider t h e  e n t i r e  p i c t u r e  as t o  the  course 

of dealings between the  United S t a t e s  and the  Indians and t o  weigh a l l  

t h e  equ i t i e s .  After so doing, the  Commission must determine whether i n  

good conscience a l l  or p a r t  of t h e  gra tu i tous  expenditures may be o f f s e t .  

It seems c l e a r  t o  me t h a t  Congress intended t h a t  t h i s  Commission should 

be vested with t h e  power t o  consider t& the payments and deal ings  with 

t h e  Indian claimants i n  f i n a l l y  s t r i k i n g  a balance which w i l l  be f a i r  

and j u s t  t o  the  Indians, and the  United S ta tes  a s  well.  Only by con- 

s ider ing a l l  t h e  e n t r i e s  on both s ides  of the  ledger can a f a i r  balance 

ever be reached. I n  t h i s  case both p e t i t i o n e r s  and defendant appear 

agreed on t h i s  point  f o r  they bath r e f e r  t o  accounts and deal ings  over 

t h e  years  following the  1863 t rea ty .  

P a r t  of t h e  e n t i r e  course of dealings t o  be considered i n  t k i s  case 

includes t h e  a l leged mismanagement of p e t i t i o n e r s '  land and property.  
. . 

However, these  matters  are the  subject  of pending claims i n  Docket Nos. 

189-A, 189-B and 189-C. Should t h e  Commission, therefore ,  withhold f i n a l  
. . 

determination of the  o f f s e t s  i n  t h e  subject  case  u n t i l  these  pending 

claims and a l l  o ther  pending claims involving t h e  p e t i t i o n e r s  i n  tf i is  

case  are f i n a l l y  decided? I bel ieve  t h a t  such a procedure is not 

warranted. I f ,  a f t e r  t r i a l  on the  issues r a i s e d  i n  the  s t i l l  pending 

claims, t h e  Ccmmission determines t h a t  p e t i t i o n e r s '  a l l e g a t i o n s  a r e  t r u e ,  

awards w i l l  be made f u l l y  compensating pe t i t ioners .  Therefore, it appears 

t h a t  i f  t h e r e  was any mismanagement of property, whether i t  

involves f raud,  duress, or  unfair  and dishonorable dealings,  t h e  p e t i t i o n e r s  
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w i l l  be ful ly  compensated by the United States .  I n  such event I would 

see no reason for the Commission denying consideration of gratui tous  

offsets  against the award i n  t h i s  case. If  pet i t ioners  do not recover 

i n  their  pending claims, it w i l l  be because of the i r  f a i l u r e  t o  prove 

the alleged mismanagement and accordingly, pe t i t ioners '  contentions 

provide no basis for denying gratuitous of fse t s  i n  the subject  case. 

Regardless of the outcome in  the pending claims it does not appear tha t  

the matters complained of could jus t i fy  the disallowance of gratui tous  

offsets  under the "good conscience" provision i n  the Act. Further, i f  

the Cammission should f ind  against the  contentions of pe t i t ioners  i n  the  

pending claims i n  Docket Nos. 189-A, 189-B and 189-C, and has denied 
I 

offsets  i n  the present proceedings, then the defendant can have no 

effect ive recourse wtth respect t o  o f f se t s  which it now asser t s .  

While I am w e l l  aware of some instances of overreaching conduct 

by the United States i n  the ear ly  h i s tory  with dealings with the various 

Indian t r i bes ,  the subsequent commendable actions of our government 

cannot be overlooked. While pe t i t ioners  speak of scandalous actions,  

fraud and dishonest dealings, w e  must not  f a i l  t o  recognize the good 

deeds of defendant. In  1946 Congress enacted the Indian Claims Com- 

mission Act whereby there was created t h i s  Commission which has been 

vested with very broad powers t o  ac t  as the conscience of the  nat ion 

i n  correcting the past wrongs against the Indians. The Act created the 

means and the  grounds of action by which a l l  the  outstanding claims 

against t he  government could be f i na l ly  and equitably se t t l ed .  The 
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United S ta tes  waived the  defenses of the s t a t u t e  of l imi ta t ion  and 

laches and even went so f z r  as  t o  permit the  Indians t o  recover on 

clzims based on t h e  moral grounds of f a i r  and honorable dealings t h a t  

a r e  not recognized by any ex i s t ing  r u l e  of law or equity.  Thus Congress 

i n  enacting the  Indian Claims Commission Act has provided the means f o r  

cor rec t ing  a l l  t h e  wrongs complained of by p e t i t i o n e r s .  This is a most 

important and unprecedented pa r t  of defendant 's course of dealings with 

t h e  Indians. 

I be l i eve  it i s  proper t o  now assume t h a t  when a l l  t h e  matters 

pending before  this Commission which have been f i l e d  by p e t i t i o n e r s  have 

been f i n a l l y  adjudicated (and t h a t  means when f i n a l  judgments have been 

entered by t h i s  Commission and the  appeals disposed o f ,  i f  p e t i t i o n e r s  

o r  defendant should e l e c t  t o  appeal) t h e  books w i l l  have been balanced 

between t h e  defendant and t h e  p e t i t i o n e r s  with respect  t o  those claims. 

And it cannot be equitably claimed a f t e r  t h i s  balance has  been s t ruck  

t h a t  t h e  defendant should not  be e n t i t l e d  t o  c r e d i t  f o r  its good deeds 

and thus be permitted t o  o f f s e t  gra tu i tous  and other allowable o f f s e t s .  

I n  conclusion I f ind  no bas is  f o r  denying defendant t h e  r i g h t  t o  

assert g r a t u i t o u s  o f f s e t s  against  the  award i n  t h i s  case. 

Arthur V . Watkins 
Chief Ccmmissioner 
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Scott, Associate Comnissioner , concurring : 

I concur in the resu l t  i n  t h i s  phase of the proceedings which 

involves offsets  of $699,061.57 but f ind i t  necessary t o  f i l e  t h i s  

separate concurring opinion. 

I am i n  agreement with the opinion which has been f i l e d  by the  

Cammission as t o  the various reasons why these of fse t s ,  insofar  as  they 

are  gra tu i t i es ,  do not come within the exceptions i n  Section 2 of t he  

Indian Claims Commission Act. However, I f ee l  tha t  I must add my 

comment in  reference t o  the following language i n  Section 2 of t h a t  Act: 

* * * the Commis%ion may a l so  inquire into  and consider 
a l l  money or property given t o  or funds expended gratui tously 
for the benefit of the claimant and i f  it finds t h a t  t he  
nature of the claim and the e n t i r e  course of dealings and 
accounts between the United States and the claimant i n  good 
conscience warrants such action, may se t  off  a11 or  p a r t  
of such expenditures against any award made t o  the  claimant, * * *  
Petit ioners contend tha t  the nature of the  claim and the  course 

of dealings between the par t ies -has  been such tha t  the  Commission could 

not f ind any basis " in  good conscience" t o  "warrant such action." They 

c i t e  the f a c t  that  the Commission has found tha t  the  consideration he re in  

Was unconscionable; and they allege unfair  and dishonorable dealings i n  

the  negotiation of the 1863 t reaty;  and c i t e  a number of other  f a c e t s  i n  

t h e i r  course of dealings with the defendant, which they contend are 

relevant and material t o  t h i s  issue. 

Except for the question, however, of the negotiations of the  1863 

t r ea ty ,  the  course of dealings which pet i t ioners  c i t e  i n  support of t h e i r  
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contention are the subject of the pleadings i n  Dockets 189, 189-A, 

189-B and 189-C, which are yet t o  be l i t iga ted .  These various alleged 

courses of dealings, including tha t  re lat ing to  the alleged mismanagement 

of their  property, sa le  of the i r  timber, e t c . ,  are the basis  of the i r  

claims for damages against the defendant which must be determined in 

the future on the basis of the fac ts  of record in  those proceedings. 

Under these circumstances, it i s  my opinion that  the Commission 

has before it for consideration the question of whether, i n  good con- 

science, it may i n  i ts  discretion allow these gra tu i t ies  under Section 2 

i n  the l ight  of the course of dealings presented only by the  record i n  

t h i s  matter; and tha t  it cannot a t  t h i s  time consider the course of 

dealings which are  raised by the pleadings i n  these other pe t i t ions .  

On th i s  basis I have reviewed the fac ts  of record i n  t h i s  matter; and 

have taken into consideration the fac t  tha t ,  although the consideration 

was unconscionable, as the Commission has found, there were negotiations,  

and the Indians involved did make an agreement in  a binding t rea ty  with 

the defendant; and tha t  since tha t  time there has been a long and di-  

versif ied course of dealings between the part ies .  

From my review of a l l  of these dealings, and excluding consideration 

of those dealings which are the subject of future l i t i ga t ion ,  and for  

which damages are  requested by the petit ioners,  I am in  agreement t3a t  

the offsets  which have been s e t  out i n  the findings of f a c t  may be 

allowed i n  t h i s  matter. Otherwise, i f  the Commission were t o  wait 

u n t i l  a l l  pending l i t i ga t ion  involving these petit ioners were t o  be 
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t r i e d  i n  o rde r  t h a t  t h e  Conmission might know of t h e  e n t i r e  course of 

dea l ings  between the  p a r t i e s ,  t he  judgment i n  t h i s  ma t t e r  would be h e l d  

up. I n  my opinion t h i s  would be unnecessary, u n j u s t i f i e d  and un fo r tuna te .  

T. Harold S c o t t  
Assoc ia te  Commissioner 




