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Donald EL. Marshall, with whom w a s  
M r .  Assis tant  Attorney General, 
Perry W. Morton, Attorneys f o r  
Defendant. 

OPINION OF THE COMMISSION 

SCOTT, Commissioner, del ivered t h e  opinion of t h e  Commission. 

By p r i o r  determination (6 Ind. C 1 .  Comm. 152) t h i s  Commission has  

found t h a t  p e t i t i o n e r ,  The Skokomish Tribe,  had he ld  Indian t i t l e  t o  a 

c e r t a i n  a r e a  of land i n  what is  now t h e  S t a t e  of Washington, and t h a t  

s a i d  t i t l e  i n  t h e  Indians had been extinguished by t h e  Treaty of 

January 26, 1855, 12 S t a t .  933; 11 Kapp. 674, which was r a t i f i e d  on 

March 8, 1859, whereby t h e  lands were ceded t o  t h e  United S t a t e s ,  

except such por t ion thereof as may be found i n  subsequent proceedings 

t o  have been exclusively reserved t o  s a i d  t r i b e  f o r  purposes of a 

r e s e r v a t i o n .  A hearing has  been held t o  determine t h e  value  of sa id  

lands as of March 8, 1859. 
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Tie part ies  have presented their  evidence which they contend i s  

relevant, competent and material t o  the issue of what was the f a i r  

market value of the Skokomish t rac t  in the form of documents, maps, and 

testimony of the i r  respective appraisers. B e  documentary evidence 

consists of many government publications and reports, including Forest 

Surveys, Reports of the Inter ior  Department, and Congressional Reports. 

Contemporary writings and subsequent h i s to r i ca l  theses and other writings 

are  included. In some instances the parties'submitted the same documents; 

but, as t o  these, the par t ies  d i f f e r  i n  the i r  interpretat ion and eva lua t im.  

A number of maps were prepared f r o m  government base maps by the a p p r a i s e ~ s  

and received in  evidence. Each of the appraisers made intensive studies 

and investigations and, i n  the case of the pet i t ioner 's  appraiser, cruises 

of the land, from which they submitted reports which were received i n  "Lhe 

record. 

The relevant elements and facets of the record as to  the methods, 

studies,  qualifications and reports of the appraisers come in to  focus 

as we give our reasons herein for  our findings. Both of these appraisers 

contributed valuable and useful fac ts  and information which have been of 

grea t  assistance to  the Commission in  i t s  decision i n  t h i s  matter.  

The qualifications of each of the appraisers and the relevance, 

competency, and materiali ty of the i r  testimony and reports have been 

challenged by respective counsel. Defendant contends pe t i t i one r ' s  

appraiser i s  not a qualified r e a l  es ta te  appraiser; tha t  he used im-  

proper methods; that he fa i led  to  take in to  consideration a l l  the neces- 

sary factors  in  making a proper appraisal, and that he lacked the  neces- 

sary backgrouzd knowledge of the applicable land laws and the h is tory  
, 
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of the land disposal prior t o  1859 and thereafter. Petit ioner,  on the 

other hand, contends that  the defendant ' s appraiser lacks the necessary 

qualifications because he i s  not a trained or professional fores te r  or 

logging engineer; because he fai led to  cruise any of the subject t r a c t ;  

because it i s  contended the defendant's appraiser's experience has been 

confined to  that  of real  es tate  operations; and because he used what pe- 

t i t ioner  contends appears to  be erroneous standards and methods of 

appraisal. We have carefully weighed these contentions and, as we have 

stated, both of the appraisers have contributed valuable information. 

Although both appraisers have expressed the desirabi l i ty  of US ing 

the method of appraisal which includes the consideration of various 

elements which a prospective purchaser would have in mind as t o  not 

only the present but the "prospective" use of the subject t r a c t ,  they 

divert  from tha t  point t o  their  different viewpoints. 

We have carefully examined the record and have found tha t  f o r  the 

most part the individuals and firms who came into the section p r io r  t o  

and a f t e r  the date of the cession (1859) were experienced lumbermen and 

tha t  they did take into consideration not only the present but the  

prospective use of the subject t rac t .  There is abundant evidence i n  the 

record from a number of different competent and re l iab le  sources tha t  a t  

the time of the cession and prior thereto, going back t o  a t  l eas t  1853, 

these experienced timbermen, who foresaw the future demand for  lumber 

incident t o  the growth of San Francisco af te r  the gold rush of 1849, 

and the new foreign markets growing up, had explored other possible 

s i t e s  for the construction of their  m i l l  s i t e s  before they chose the i r  

locations i n  t he  area almost immediately adjacent t o  the subject t r a c t  
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near t h e  mouth of the  Hood Canal. One of t h e  sources f o r  t h i s  information 

i s  a  publ ica t ion e n t i t l e d  "Time, Tide and Timber, A Century of Pope & 

Talbot." This publicat ion was prepared by Edwin T .  Coman, J r . ,  Ass i s t an t  

Professor of Business History, Stanford Universi ty,  and Helen M. Gibbs, 

Research Associate, Stanford University. Both the  p e t i t i o n e r  and t h e  de- 

fendant have r e l i e d  upon t h i s  publ ica t ion and quoted from it or r e f e r r e d  

t o  it i n  t h e i r  b r i e f s .  

Pope and Talbot were experienced lumbermen from Maine who went by 

boat t o  Cal i fornia  i n  1849. They es tab l i shed  a lumber and shipping 

business i n  San Francisco which is s t i l l  i n  operat ion.  For a period 

from 1925 t o  1938 the  ownership of the  business changed hands t o  t h e  

Chas. R. McCormick Lumber Company. I n  February, 1938, Pope and Talbot  

reacquired t h e  business which they s t i l l  operate.  (Defendant ' s Exhibi t  

291-A) Gold w a s  discovered i n  1849 i n  Ca l i fo rn ia  and it became a S t a t e  

on September 9, 1850. The following passage from "Time, Tide and Timber" 

(Defendant's Exhibit 291-A, pp. 29-32) is s i g n i f i c a n t  t o  i l l u s t r a t e  t h e  

importance of the  Ca l i fo rn ia  market a t  t h i s  time and t h e  choice of m i l l  

s i tes i n  and around the  subject  t r a c t :  

The people who had migrated t o  Ca l i fo rn ia  from t h e  
Eas tern  s t a t e s  r ea l i zed  t h a t  s lavery had no place  i n  t h e  
new environment, and t h a t  t h e  exp lo i t a t ion  of men who were 
no t  f r e e  could be d isas t rous  i n  a soc ie ty  t h a t  knew few 
re-s t ra in ts .  Small wonder t h a t  new Englanders such as  Pope 
and Talbot had been unwilling t o  cu t  t h e i r  t ies with t h e i r  
homes. The matter w a s  s e t t l e d ,  however, on September 9, 
1850, when President Fillmore signed t h e  b i l l  admitting 
Ca l i fo rn ia  t o  the  Union. On October 29, 1850, t h e  steamer 
Oregon rounded Clark 's  Point ,  bedecked with f l a g s ,  a l l  he r  
guns sounding. She brought t h e  good news. Ca l i fo rn ia  was 
t h e  t h i r t y - f i r s t  s t a t e  i n  t h e  Union--and f r e e .  
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-L -7- -1- - A - During 1849 and 1850, t h e  bus iness  had been almost 
e n t i r e l y  dependent upon two streams : t h e  immigrants on 
t h e i r  way t o  the  gold f i e l d s  who besieged merchants f o r  
food, mining equipment, lodging, and enter tainment  ; and 
the  never-elding in f lux  of miners r e tu rn ing  £ ran  the  
S ie r r a s  with t h e i r  l i t t l e  bags of gold dus t .  After  t h e  
minor "panic" l a t e  i n  1850, prosper i ty  had re turned .  
Docks axd wharves groaned under t h e  weight of cargoes 
being discharged, and warehouses bulged. Gold was s t i l l  
important, but  it was not paramount. I n  t he  eyes of Pope 
and Talbot ,  commerce of fered  a f a r  more secure  foundat ion 
f o r  t h e  c i t y ' s  economy than t h e  s h i f t i n g  sands from which 
miners were parrning gold. Fundamental t o  t h i s  commerce 
were two tb ings  t h a t  were i n  t h e i r  very blood--ships and 
lumber. 

If  Pope, Talbot ,  and Kel le r  had been men of l e s s e r  
ambition o r  v i s ion ,  they might have thought t h a t  a b i r d  
i n  hand i s  worth two i n  a bush, and been s a t i s f i e d  wi th  
t h e  bus iness  they then  had. But l i g h t e r i n g  had always 
been t h e i r  second love, and by 1851, ord inary  lumber 
shipped from t he  Eas t  could not  be so ld  f o r  enough t o  
pay a "decent p ro f i t . "  I n  1850, Pope had w r i t t e n  h i s  
Eas te rn  r e l a t i v e s  t h a t  merchandise could no t  be s o l d  
p r o f i t a b l y  in San Francisco when t h e  " f r e i g h t  i s  4 times 
t h e  c o s t  ." 

Cheap lumber w a s  a necess i ty  i f  San Francisco was 
t o  grow. The S i e r r a  f o o t h i l l s  would have had t o  be s o l i d  
gold i n s t e a d  of only veined with t h e  o r e  t o  have b u i l t  t h e  
c i t y  of Eas t e rn  lumber a t  p r i ce s  p r e v a i l i n g  during t h e  
he igh t  of t h e  Gold Rush $100 t o  $500 per  thousand. A t  
such p r i c e s ,  t he  lumber i n  an average five-room house would 
have c o s t  $2,000 upward. What t h e  c i t y  needed w a s  common 
lumber a t  around $25. 

Good timber was ava i lab le ,  c l o s e  a t  hand, from t h e  C a l i -  
f o r n i a  redwood reg ion  and from Oregon T e r r i t o r y .  In l a t e  
1850, Pope wrote h i s  Eastern r e l a t i v e s  t h a t  one redwood t r e e  
would make 200,000 t o  300,000 f e e t  of lumber ( t h e i r  t i n y  
v e s s e l s  s e l d m  ca r r i ed  more than  100,000 t o  l50,OOO f e e t ) ,  
and t h a t  Bregon could "si~pply t h i s  s t a t e  wi th  a l l  but  pine 
Bds." Lumber, a l l  t5at w a s  needed t o  b u i l d  San Francisco 
and more, could be ~ r o d u c e d ' o n  t h e  P a c i f i c  Coast. It i s  
no t  s u r p r i s i n g  t h a t  Pope and Talbot  were i n t e r e s t e d  i n  
helping t o  manufacture t h a t  lumber. The buzz of a sawmill 
was a sound good t o  t h e i r  ea r s ,  and lumber of fe red ,  i n  t h e i r  
eyes,  a good s o l i d  foundation -span which a man could s t a k e  
h i s  f u t u r e  and for tune.  
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A .  J .  Pope and W. C. Taibot were in te res ted  not only 
i n  manufacturing lumber, but a lso  i n  shipping it .  Conse- 
quently, they wanted t he i r  proposed sawmill t o  be located 
a t  tidewater a t  a point where s a i l i ng  vessels  would have 
a good anchorage and a safe  harbor. Humboldt Bay, the  only 
harbor t o  which the  California redwood region was access ible ,  
offered a f i ne  anchorage. once a vesse l  was i n  the  harbor, but  
a bar a t  i t s  entrance offered a serious hazard. Hence, a l -  
though the  redwoods were c loser  t o  San Francisco, Pope and 
Talbot decided t o  build t h e i r  m i l l  on Puget Sound i n  Oregon 
Terr i tory .  Concerning the  Pacif ic  Northwest and i t s  Douglas 
f i r ,  then called Oregon pine, they were s ingular ly  wel l  in- 
f omed . 

To a l imited extent the pa r t i e s  a re  i n  agreement. This agreement 

i s  i n  reference t o  the  location of the  subject  t r a c t ,  organization of 

Washington Terr i tory  , dependence on water t ranspor t  at ion, Cash Sales  

Proclamations, and the  analysis  of cash sa les .  Based on our study of 

t he  record and taking i n to  consideratian t he  agreement of t h e  p a r t i e s  

on these subjects,  we have made our Findings of Fact  thereon numbered 

11, 12, 17, 18(e), and 21. 

The pa r t i e s  a re  i n  limited agreement on the  following sub jec t s :  

acreage, highest  use of the  land, climate, drainage, timber operations 

i n  1853, water t ranspor ta t ion f a c i l i t i e s  of t he  Puget Sound area, t h e  

r e c i t a l  of operations of ear ly  sawmills i n  Washington Ter r i to ry ,  a s  t o  

ac tua l  cash sa les  made, as  t o  t h e  Timber and Stone Act, and agr icul ture .  

These a r e  the subjects of our f indings numbered 13, 14, 15, l8 (e ) ,  18(f) ,  

2 1 ,  23, 25 and 26. 

The pa r t i e s  disagree as t o  the  f a c t s  r e l a t i ng  t o  the  following 

subjects:  timber resources and species;  topography; whether t he  l m b e r  

industry sh i f t ed  i n  importance from points i n  Oregon t o  the  Puget Sound 

area  during the c r i t i c a l  period presented i n  t h i s  mat ter ;  r e l a t i v e  im-  

portance and advantages of Puget Sound timber operations i n  comparison 
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with t h a t  i n  other Paci f ic  coasta 1 locations a t  the time of the  cess ion;  

access ib i l i ty  of commercial timber; population; reserved or granted lands;  

s ignif icance of land disposal  s t a t u t e s  and public and pr ivate  d isposal  of 

lands; t rade  and commerce and shipbuilding; conclusions; and r e s e r v a t i o n  

land and t r ea ty  considerat ions.  We have deal t  with these  subjects  i n  our 

f indings numbered 16, 18(a) , 18(e), 18(g), 19, 20 and 23-29. 

Pe t i t ioner  has requested a finding of acreage based upon planimeter 

determination by the  Bureau of Land Management of the  Department of t h e  

I n t e r i o r  (Pe t i t ioner ' s  Exhibit 242 and Defendant's Exhibit 307-A) of a 

t o t a l . o f  355,800 acres,  consist ing of 353,800 acres of land and 2000 

acres of inland water, including the  acreage of the  present Skokomish 

Indian Reservation. Defendant contends the  award should be valued on 

the  land alone l e s s  the  acreage of the  reservat ion t o  make a n e t  of 

349,960 acres. I n  our f indings numbered 13 and 28 we have determined 

upon t h e  acreage t o  be 355,800 acres ,  because we have included t h e  a r e a  

of inland water and t h e  reservation.  See Finding 23, Duwamish case, 

7 Ind. C 1 .  Comm. 725, 727, as  t o  our inclusion of inland waters. As t o  

t h e  rese rva t ion  land, t h e  acreage was provided by t r e a t y  (12 S t a t .  933) ,  

s e t t i n g  out 3840 acres fo r  t h e  use of pe t i t ioners  and other Indian t r i b e s .  

Since it w i l l  o r  may become necessary t o  take into. considerat ion t h e  in-  

t e r e s t  t h e  p e t i t i o n e r  t r i b e  re ta ined i n  t h e  reservation land, we have 

reserved t h a t  determination f o r  a fu ture  proceeding herein.  

The p a r t i e s  agree tha t  the  highest  and best use of the  sub jec t  t r a c t  

a t  t h e  time of cession was f o r  timber purposes. Pe t i t ioner  has requested 

t h a t  we f ind  t h a t  it should be valued primarily on i t s  value f o r  t h i s  use 

and t h e  r e a l i z a t i o n  of t h i s  value by s a l e  i n  large t r a c t s  t o  lumbermen, c i t i n g  
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our Finding No, 34 i n  t h e  Tillamook case, 4 Ind. CL. Comm. 31, a t  page 55, 

and the  testimony of the  appra isers .  Defendant ob jec t s  t o  t h e  inc lus ion 

of any finding t h a t  the  value should be based on r e a l i z a t i o n  from the  s a l e  

of Large t r a c t s  t o  lumbermen s ince  it i s  contended t h e  evidence disc loses  

only small demand and t h a t  f o r  small choice and s e l e c t e d  l o t s .  In  our 

Finding No. 14 we have no t  included the  disputed language. The Tillamook 

case involved a much l a t e r  date than tha t  under considera t ion here .  Also 

up t o  the  date of cess ion no land could be purchased on t h e  subject  t r a c t  

and surveys necessary f o r  purchases of s a l e s  under t h e  Cash Sales  Act had 

not beenmade. We a re  no t  unmindful of the  f a c t  t h a t  during t h e  period 

p r io r  t o  t h e  cession and the rea f te r  it w a s  unnecessary f o r  those  engaged 

i n  lumbering m i l l  operat ions t o  purchase land because of depredation and 

spo i l a t ion  of t h e  timberland which became a s u b s t a n t i a l  and important 

source of t h e i r  supply. Therefore, although we a r e  unable t o  f i n d  sub- 

s t a n t i a l  records which .would establish..the b a s i s  f o r  f ind ing  t h a t  such 

s a l e s  a t  t h e  time o f , t h e  cession would have been i n  l a r g e  blocks t o  

lumbermen, we are of t h e  opinion t h a t  had it not  been f o r  t h e  a v a i l a b l e  

supply through depredation and s p o i l a t i o n  made poss ib le  through lack of 

government supervision and the absence of surveys t o  make purchase of 

large  blocks possible,  t h a t  such l a rge  s a l e s  might have been poss ib le .  

(See Alcea Band of Tillamooks, e t  a1 v .  U. S . ,  115 C.  C l s .  463,  a t  pp. 

509, 510) This appears t o  be borne out by what happened at  a l a t e r  d a t e  

when it w a s  possible f o r  lumber companies t o  buy land i n  t h e  sub jec t  

t r a c t  and i n  t h e  general area  i n  l a rge  t r a c t s .  For example, t h e  following: 

I n  1863 Pope and Talbot purchased 17,450 acres  from t h e  Universi ty of 
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Washington fo r  $1.50 and 17,398 acres  from t h e  federa l  government a t  $1.25 

with mi l i t a ry  s c r i p ;  from 1875 t o  1880 Pope and Talbot purchased numerous 

160 acre t r a c t s  from pr ivate  individuals  a t  $3.L25 per acre ;  the Puget 

M i l l  Company of Pope and Talbot a t  Port Gamble acquired 50,718.66 ac res  

from the  Olympia Land Office and 8,734.61 acres  from the  Vancower o f f i c e  

under t h e  Cash Sales Act; the  Washington M i l l  Company a t  Seabeck, Washing- 

ton, on t h e  subject  t r a c t  bought 13,903.94 acres under the  Cash Sales Act; 

up t o  1881, 190,469.30 acres were acquired i n  the  Puget Sound area  i n  cash 

sa les  of 1000 or  more acres t o  s i n g l e  purchasers; and i n  1900 the  Weyerhacser 

Timber Company purchased 900,000 acres  of Western Washington timberlands f o r  

$6.00 per acre.  (See Defendant's Exhibit  300-A, pp. 147, 148, 149, 151). 

Pe t i t ioner  has  requested t h a t  we f ind t h a t  the  climate favors luxur ient  

growth of timber and other vegeta t ion and permits lumbering operat ions f o r  

v i r t u a l l y  t h e  e n t i r e  year. A f inding as t o  climate s imi lar  t o  t h a t  which 

we have found i n  t h i s  same area  i n  t h e  Duwamish case, 7 Ind. C l .  Comm. 725 

(Finding 22-B) f inds  agreement with both of t h e  p a r t i e s .  The defendant, 

however, ob jec t s  t o  the  proposal of p e t i t i o n e r  t h a t  the  cl imate permits  

logging operat ions f o r  v i r t u a l l y  t h e  e n t i r e  year.  This opposit ion is based 

upon statements made by defendant ' s appraiser  and i n  h i s  r epor t  (Defendant ' s 

Exhibit  300-A, pp. 33, 34) t o  the e f f e c t  t h a t  i n  the  upper reaches of t h e  

Olympic Mountains on the  edge of t h e  northwestern port ion of t h e  sub jec t  

t r a c t  lying wi th in  the  Olympic Range there  a r e  heavy snowfalls i n  winter  

which would prevent such operations. I n  our opinion, f o r  b r i e f  periods 

during t h e  winter  some small por t ions  of t h a t  pa r t  of t h e  subject  t r a c t  

would not be ava i l ab le  f o r  logging. We have found t h a t  t h e  cl imate,  which 

i s  t h a t  of t h e  "ra in  fores t"  i s  conducive of rapid growth and heavy s tands  

of timber . 



We Lave re l i ed  heavily upon the  ck t -our  map of the  sub jec t  t r a c t  

prepared by the Corps of Engineers, United S ta tes  Army (Pe t i t i one r ' s  

Exkibit 135) and upon the  o f f i c i a l  repor t s  for  Jefferson,  Kitsap and 

Mason Counties prepared by the  Forest Service of the  United S t a t e s  De- 

pertment of Agriculture i n  the  preparation of our f indings as t o  the 

topography of the subject  t r a c t ,  While it i s  t r u e  t h a t  these  publi-  

cations are  not contemporaneous with t h e  date of t he  cession,  our 

examination of the considerable amount of l i t e r a t u r e ,  h i s t o r i c a l  and 

otherwise, which i s  i n  the  record, leads us' t o  bel ieve t h a t  t he  physical  

topography of the land has not noticeably changed s ince  t h a t  da te .  A l -  

though prac t ica l ly  a l l  the  timber has  been logged off and i s  now i n  

second growth, the  contour of h i l l s  and t he  pos i t ion  and character  of 

r i ve r s ,  mountains, and f resh water inland lakes, e t c . ,  a r e  i n  our opinion, 

t h e  same today as i n  1859. Defendant objects  t o  any f inding t h a t  the  

topography of the land is  general-ly gen t le  and undulating and contends 

t h a t  a large  par t  -of it i s  rough and broken t e r r a i n  inaccess ible  and 

unsui table  t o  l o g g i ~ g  operations as  of t h e  date of the cession.  Our 

examination of the  contour map, survey repor t s  , a e r i a l  photographs , and 

other  re levant  portions of the  record gives us,- we bel ieve,  sound bas i s  

f o r  t he  findings which we have made. While it is  t ru6  t h a t  in t h e  Blue 

H i l l s  sect ion i n  the  -southern por t ion of the subject  t r a c t  ly ing i n  

Kitsap County the mountains reach a he igh t  of about 1700 f e e t  e leva t ion ,  

t h e  contours appear t o  be gradual and we do not believe t h a t  t h e  Com- 

mission would be warranted i n  f inding t h a t  t h i s  port ion of t he  t r a c t  was 

po t en t i a l l y  unsuitable f o r  loggin& operations.  We have c l a s s i f i e d  t h i s  

por t ion  and the western'portion of Jefferson County, which is  a l s o  
- 
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mountainous, as being potentially accessible since these do not come 

within the mile and a half portion of the acreage which the record es- 

tablishes as being immediately accessible. The contour map and the 

o f f i c i a l  reports clearly indicate that the ent i re  area represents a 

drainage t o  the Hood Canal and support the findings that we have made 

in  our Paragraph 16 that  the topography generally i s  favorable to  

lumbering operations. Defendant i s  in  limited agreement with pet i t ioner  

in  respect t o  the proposal that  the Hood Canal serves as a drainage t o  

the surrounding land of the subject t rac t .  

As t o  the various Land Disposal Acts which were in  e f fec t  a t  the 

time of the cession and which were passed and were in operation for  the 

period thereafter,  we have drawn heavily upon the report of the de- 

fendant ' s appraiser. (Defendant ' s Exhibit 300-A, pp. 163- 166) . Pe- 

t i t i one r  seems also t o  have re l ied  upon the same s t a t i s t i c s  which a re  

drawn from information furnished by the General Land Office of the De- 

partment of Inter ior .  Counsel for the defendant acknowledges the 

s t a t i s t i c s  furnished by h i s  appraiser but draws a different conclusion 

than tha t  of the petit ioner as t o  the significance of same. We have 

adopted the o f f i c i a l  information as t o  the operations and disposals 

under these various laws because we believe they are relevant and 

helpful i n  arriving a t  the determination of the value of the subject 

t r ac t .  It i s  true that these s tatutes  could not be operative on the 

precise date of the cession because that  was the date t i t l e  of the 

Indians was extinguished and no sales could have been made. However, 

they do furnish some perspective which we believe may be considered 

i n  our determination of th i s  value. As we have found, most of the - 
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disposal ac ts  were primarily designed t o  promote ag r i cu l t u r a l  se t t lement .  

Nevertheless, as shown by the  o f f i c i a l  s t a t i s t i c s ,  t he r e  were c e r t a i n  

amounts of the public dwa in  disposed of under each of t he  ac t s  on the 

subject  t r a c t  during ce r t a in  periods of time. Defendant has contended 

t ha t  the r e l a t i ve ly  small percentage so ld  through t h e  disposal  a c t s  i n  

the  period of time immediately a f t e r  t h e  cession is  one of the  most 

important reasons why the  Commission should f i nd  Chat t he  va lua t ion  of 

t he  t r a c t  should be no more than seven cents per ac re  as of 1859. We 

recognize t ha t  t h i s  was a new and sparsely s e t t l e d  s ec t i on  of t h e  country 

at t h a t  time and t ha t ,  therefore,  i f  we were t o  value  t h e  t r a c t  on the  

bas i s  of local  demand and use fo r  timber i n  1859 we would f i nd  l i t t l e  

support f o r  subs tan t ia l  operation. However, t h e  f a c t s  i n  t h e  record 

reveal  t h a t  subs tan t ia l  lumber mil l ing operations were es tab l i shed  i n  

and immediately adjacent t o  the  subject  t r a c t  during a six year period 

p r io r  t o  t he  date of the  cession; t h a t  these  were t h e  most important 

i n  s i z e  i n  the  e n t i r e  area  fo r  a g r ea t  number of years ;  t h a t  they were 

important i n  s i z e  as  of the date of t h e  cession, supported as they were 

a t  t h a t  time by depredation; and t h a t  when the  land was ava i lab le  fo r  

s a l e  it was  purchased by such lumbering companies as  Pope and Talbot.  

We have made our findings as .to t he  l a rge  purchases under the Cash Sales 

Act i n  t h e  general a rea  and i t  is  our opinion that t he r e  was ,  considering 

a l l  the  circumstances, includiog the  cycles of depression and prosper i ty  

shown i n  t he  record, a suf f ic ien t  demand for  timber at t he  time of the  

cession coming from the discovery of gold in Ca l i fo rn ia  and the  opening 

up of foreign markets t o  warrant t h e  mil l ing operations which had been 

located a t  Port Ludlow, Port Gamble, Seabeck, and others.  It is fur ther  





day;bringing the Puget M i l l  po ten t ia l  up t o  235,000 f e e t  
a day,  or i n  the neighborhood of 70 mil l ion f e e t  annually. 

The partners i n  the Puget M i l l  Company rea l ized  t h a t  
the continued operation of any lumber manufacturing en t e rp r i s e  
i s  only assured through a permanent supply of timber. During 
the 18701s, the  chief source of supply fo r  the  sawmills a t  
Port Gamble, 2nd fo r  a l l  others on Puget Sound, w a s  t he  timber 
t ha t  grew down t o  the w z ~ e r ' s  edge. Hand loggers, who had ac- 
quired possession of t h i s  timber by some way o r  another, however 
vague or untenable from a modern point  of view, contracted t o  
deliver logs a t  t he  mil ls .  

Pope and Talbot, and t h e i r  associa tes  i n  t h e  Puget M i l l  
Company, knew tha t  t h i s  source of supply would not l a s t  indef-  
i n i t e ly  and they proposed t o  purchase timberlands as soon as 
possible. The f i r s t  opportunity came i n  1861, when t h e  Corn-. 
mission of Lands fo r  the  University of Washington s e t  out  t o  
s e l l  lands, granted t ha t  Commission by the  f ede ra l  government 
under the.  ''University Grant. " Purchasers were permitted t o  
s e l ec t  lands from the  publ ic  domain, and these  were withdrawn 
from public entry. The purchase p r i ce  of t h i s  land w a s  $1.50 
per acre, and Captain Keller  and Cyrus Walker. bought 15,260 
acres.  The money paid by Puget Mill ,  $22,130, w a s  t h e  l a r g e s t  
fund available f o r  the construction and operation of t h e  
University of Washington at  t ha t  time. 

After t h i s  purchase, Walker immediately began t o  buy 
t h b e r l a n d s  with mi l i t a ry  s c r i p t ,  which had been issued t o  
veterans of a l l  w a r s  including the  Hexican War. The govern- 
ment accepted t h i s  s c r i p t  i n  payment for  160 acres,  a n w e r e  
i n  the  public domain, a t  $1.25 per acre. The f i r s t  purchases 
were made i n  1861, and the  w a r r a n t s  expired i n  June 1863. - 

During tha t  time, Walker was a busy man, f o r  h e  acquired 
17,398 acres. With the  universi ty land purchased earlier, 
Puget M i l l  holdings were 32,658 acres  by September 1, 1864. 

Even a casual analysis  of the  operations of t he  company 
reveals the  fars ighted 'pol ic ies  of Pope and Talbot. During 
t he  l86O1s, the  combined cuts  of t h e  m i l l s  a t  Por t  Gamble 
were approximately 18,000,000 f e e t  annually. A conservative 
estimate of t he  timber owned by the  Puget M i l l  Company i n  t h e  
Sound area would place t he  cruise  a t  40,000 t o  50,000 f e e t  
per acre, or a t o t a l  of over a b i l l i o n  and a ha l f  f e e t  of 
logs -- suff ic ient  t o  maintain t he  output f o r  at l e a s t  
seventy-five years a t  t he  r a t e  the  m i l l s  were then cu t t ing .  
This estimate does not take in to  consideration logs bought 
on t he  open market, which were fo r  years t he  p r inc ipa l  source 
of supply fo r  Puget M i l l .  
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During the  next ten  years ,  Fred Drew, who was log agent 
and chief c ru i se r ,  made enormous purchases of timberlands 
through various methods, and by 1875, the  Puget M i l l  Company 
was the  l a rges t  holder of timberlands i n  the Terri tory of 
Washington. After 1878, some purchases were made under the  

van Timber and Stone Act, which enabled "any c i t i z e n  or pe- 
who has made a declara t ion of h i s  in ten t ion  of becoming a 
c i t izen"  t o  purchase a timber claim of 160 acres a t  $2.50 
per acre.  He was required t o  submit an a f f idav i t  swearing 
t h a t  the  land was not  s u i t a b l e  fo r  a g r i c u l t u r a l  purposes 
and declaring t h a t  he  was "not purchasing fo r  speculat ive 
purposes. 'I  

It became an es tabl ished policy f o r  lumber companies 
t o  purchase these  Timber and Stone claims from the  owners -- 
a p rac t i ce  t h a t  was sound economically and of benef i t  both 
t o  the  f e d e r a l  government and t o  the  man entering on t h e  
claim, desp i t e  t h e  i n t e r p r e t a t i o n  of t h e  law, which evidently 
intended him t o  operate on t h e  land, although it did not re- 
qu i re  l e g a l  residence. A l l  of t h e  claimants prof i ted ,  more 
o r  l e s s ,  i n  s e l l i n g  t o  lumber companies, depending upon t h e  
value  of t h e  timber. Familiar s t o r i e s  of those ear ly  days 
t e l l  of e n t i r e  crews off s a i l i n g  v e s s e l s  making appl ica t ion 
f o r  land under t h e  terms of t h e  Act and then s e l l i n g  it at 
a prof it. 

Some men say t h a t  one reason why s o  much Pope & Talbot 
timber was located near t idewater  was t h a t  Cyrus Walker w a s  
a f r a i d  t h e  s a i l o r s  might g e t  l o s t  i n  t h e  woods i f  they were 
taken too f a r  inland. Walker, however, had been buying 
timberland s o  s i tua ted  f o r  almost twenty years. He was  
buying t o  s u i t  the  logging p rac t i ces  of t h e  times. 

F i r s t ,  swampers went i n t o  t h e  woods and cu t  the  brush. 
They were followed by f a l l e r s ,  who stood on high springboards 
t o  f e l l  t h e  t r ees ,  and by buckers, who sawed them in to  proper 
lengths.  Teams of oxen, sometimes of t e n  or  twelve yoke, 
dragged t h e  logs down skidroads, made s l ippery  with grease, 
t o  t h e  salt water. As logging operat ions penetrated deeper 
and deeper i n t o  the  woods, e f f i c i ency  declined, for  t h e  oxen 
never g o t  out  of low gear. Some men began t o  look about f o r  
a way t o  pu t  t h e i r  logs on wheels, and tramways with wooden 
r a i l s  were b u i l t  from the  yard t o  t h e  water. Horses or  mules 
pul led  t h e  cars  on t h e i r  pr imi t ive  t racks .  

Aware of these methods, Walker had ins t ructed  h i s  
c r u i s e r s ,  who were always on t h e  watch f o r  avai lable  lands, 
not  t o  consider timberland t h a t  could not  be logged p rof i t ab ly  
with ox teams, and t h i s  meant t h a t  timber must not be much 
over a mi le  from s a l t  water. Most of the  timber purchased 
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was i n  large blocks, though some of the  holdings were s m e l l .  
The land holdings of the Puget M i l l  Company extended from 
Cameno and Whidbey Islands and the  v i c i n i t y  of t h e  Stilaguamish 
River t o  the lower end of Puget Sound and Hood Canal i n  Kitsap,  
Mason, and Pierce Counties. The only lands removed from t h e  
Sound were those near Chehelis and those on t h e  Cowlitz River.  

Even though, by 1875, the holdings of t h e  Puget M i l l  
Company and Pope and Talbot were large  enough t o  have supplied 
the m i l l s  f o r  ha l f  a century, the owners did not  waste t h e i r  
resources. They proved good cus-todians of t h e i r  timber. Com- 
p a y  c r u i s e r s  kept a weather eye on company lands,  p a t r o l l i n g  
them regular ly  fo r  f i r e  a t  a time when p ro tec t ion  of t h e  f o r e s t s  
was a matter  of the  fu ture .  This pract ice ,  and t h e  pol icy  of 
purchasing the  logs t o  be sawed by the  m i l l s  r a t h e r  than of 
c u t t i r g  Puget M i l l  timber, saved mi l l ions  of f e e t  of logs f o r  
a l a t e r  decade. 

Walker b i t t e r l y  decried the  logging p r a c t i c e s  of t h e  times-- 
p rac t i ces  t h a t  did not change much u n t i l  the  middle of t h e  ' e i g h t i e s .  
Only t h e  bes t  trees were c u t ,  and only the  b e s t  of each t r e e  harves ted .  
Ten f e e t  o r  so of the  bu t t  wood was l e f t  as stump, and a l l  of t h e  t r e e  
from t h e  f i r s t  branches upward was l e f t  on t h e  ground t o  be burned 
along with the  slashing and some of the  remaining t r e e s .  I f  t h e  f i r e  
got  out  of control ,  no one worried too much; t h e  supply of timber 
seemed inexhaustible t o  a l l  but a few fa r s igh ted  men. 

The owners of the  Puget M i l l  Company had a n t i c i p a t e d  t h e  
value of timber i n  the years t o  come. If they had f a i l e d  t o  do 
so, Pope & Talbot and the  Puget M i l l  Company would long s i n c e  
have been forced out of operat ion by a dwindling supply of raw 
mater ia l .  

Because the  sa les  of land on the  subject  t r a c t  &d i n  t h i s  genera l  

a rea  and the pr ices  paid f o r  same were of necess i ty  a t  da tes  l a t e r  than 

the  cession,  the  prospective purchaser f o r  the  e n t i r e  t r a c t  a t  t h a t  time 

could not have had knowledge of them; and, therefore ,  they have no t  been 

used by t h e  Commission i n  i t s  f indings as f a c t s  wi th in  t h e  a s c e r t a i n a b l e  

knowledge of such a purchaser a t  t h a t  time upon which t o  base h i s  judgment 

of current  f a i r  market value. We have included these ,  however, s i n c e  i t  

i s  our opinion the  prospective purchaser would have i n  mind not  only t h e  

immediate, but a lso  the  prospective use of the  land f o r  f u t u r e  timber 
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operations. We, therefore, believe these sales  and prices tend t o  confirm 

any demand a t  cession date based on prospective use of these lands. 

As tc the transportation f a c i l i t i e s ,  the defendant contends that 

the absence of railway f a c i l i t i e s  even t o  t h i s  date has been a deterrent 

to  timber operations on the subject t r ac t  and should therefore be an 

important consideration to  lower the valuation as of 1859. Petit ioner 

contends that  the natural navigable waterway along the en t i re  length 

of the Hood Canal obviates the necessity of railway or other transpor- 

t a t i o ~  f a c i l i t i e s  for timbering purposes. An examination of the maps and 

a study of the documents, o f f i c i a l  and private, reveals the accessibi l i ty  

of the t r a c t  generally from the ent i re  length of the Hood Canal by vessel 

into the Admiralty In le t  of the Puget Sound and through the S t r a i t s  of 

Juan de Fuca t o  the Pacific. As we have s tated,  as of today pract ical ly  

the en t i r e  subject t r a c t  has been logged through the use of t h i s  waterway 

and we therefore are of the opinion that  the absence of rai l road f a c i l i -  

t i e s  was not a substantial  deterrent to  u t i l i za t ion  of timber on the 

subject t r a c t  as  of 1859. We have treated the question of transportation 

f a c i l i t i e s  i n  our Finding No. 21. 

We believe the early history of the Pacif ic  Northwest and the Puget 

Sound area i s  important in  furnishing facts  which should be considered 

i n  our valuation of the t rac t .  Generally the part ies  are  i n  agreement 

as t o  t h i s  h is tory  but differ  as t o  the significance and interpretat ion 

of the marty facets  thereof to  the question of valuation. Defendant takes 

the view tha t  since th i s  was a young, wild, thinly populated and l i t t l e  

explored regiorr, the value of the land was almost niminal -- seven cents 

an acre i n  1859. The petitioner contends the h i s to r i ca l  fac ts  indicate 
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che springwells and development of demand and markets fo r  timber, and 

points to  the wisdom of the choice a t  an early date a f t e r  the  discovery 

of gold and the early emergence of foreign markets, of locations f o r  saw- 

mil ls  on and near the subject t r a c t ,  and, therefore,  tha t  these j u s t i f y  

the  higher valuation requested. Both viewpoints and the  contentions 

urged deserve consideration. This was a young and undeveloped s ec t i on  

of the country. There was a seemingly inexhaustible supply of standing 

timber. The h i s t o r i c a l  fac t s  we have found, however, i n  ove ra l l  per-  

spective, warrant more than such nominal value as proposed by defendant. 

We have noted the  population movements, the emergence of demand, t h e  

transportat ion f a c i l i t i e s ,  and the  actual  operations supported by demand 

p r io r  t o  the  cession. We have t reated t h i s  h i s t o r i c a l  background i n  our 

Finding No.  17. We have a lso  found the  essen t ia l  f a c t s  as t o  t h e  develop- 

ment and operation of the  Douglas f i r  industry (Finding No. 23) . These 

f indings are akin t o  our h i s t o r i ca l  f indings because the  economic h i s t o ry  

of the  region is  v i r tua l ly  the his tory  of i ts  lumber industry. The number, 

location, operation, s i z e  and importance of the  sawmills, t h e  lumbering 

d i s t r i c t s ,  the  depredation and spoi la t ion of the  public domain, and t h e  

ea r ly  methods of logging are  a l l  well documented by o f f i c i a l  and p r i v a t e  

repor t s  and writings i n  the record. 

As t o  the c lass i f i ca t ion  of the timberland on the  t r a c t ,  both p a r t i e s  

agree t h a t  a t  f i r s t  t h i s  was logged only from one t o  one and one-half mi les  . 
from the  shore of the Hood Canal. Pet i t ioner  proposes, however, t h a t  we 

f i nd  t h a t  pract ical ly  a l l  was accessible because a f t e r  logging t h e  f i r s t  

mile and one-half, the logger would take the next mile and one-half, and 

so on. The defendant proposes we find the area c loses t  t o  the  s a w m i l l s  t o  
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be the only accessible commercial timberlands as  of 1859 and proposes t h i s  

was 57,141 acres.  Defendant's contention i s  t h a t  t h i s  c o n s t i t u t e s  t h e  

acreage which -as of t h e  appra isa l  date would have included a l l  of t h e  

lands of the  t r a c t  which would have been considered access ib le  f o r  

logging purposes a t  t h e  time. Defendant a l s o  proposes t h a t  we f i n d  

t h a t  48,020 acres be deemed t o  be inaccess ib le  i n  1859 but  which might 

reasonably be expected t o  b.e access ib le  wi th in  the  reasonable foreseeable  

fu ture .  The land which defendant proposes t o  be so c l a s s i f i e d  i s  w i t h i n  

one and one-half miles of the  shores of the  Hood Canal but  extends only 

a shor t  distance south from the sawmills than t h a t  which defendant pro- 

poses as t h e  access ib le  area. I n  addit ion,  t h e  defendant proposes t h a t  

we f ind  t h a t  244,799 acres of t h e  subject  tract consis ts  of t imberlands 

which a t  t h e  time of t h e  cession were inaccess ib le  and non-commercial. 

I n  other words, t h e  defendant has  requested t h a t  we c l a s s i f y  t h e  acreage 

within one and one-half m i l e s  from t h e  shores of the  Hood Canal as being 

access ib le  on t h e  b a s i s  of how f a r  it may lay  from the then e x i s t i n g  saw- 

m i l l s ,  two of which w e r e  s i t u a t e d  j u s t  outs ide  the  nor theas tern  p o r t i o n  

of t h e  tract a t  the  mouth of t h e  Hood Canal, and a t h i r d  along t h e  east- 

c e n t r a l  shore of the  Hood Canal. The request  has not been based upon 

a b i l i t y  of those companies t o  go anywhere wi th in  one and one-half m i l e s  

from shore along any p a r t  of t h e  Hood Canal f o r  logging purposes at  t h a t  

time, but r a t h e r  on t h e  proximity of t h e  lands t o  the s a w m i l l s .  A c c e s s i -  

b i l i t y ,  i n  our opinion, does not  depend upon t h e  distance of t h e  lands  

i n  ques t ion from the  location of the  sawmills but  r a the r  upon t h e  a b i l i t y  

under t h e  then known methods of logging of t h e  operators of those saw- 

m i l l s  or  t h e i r  suppl iers  t o  penet ra te  the  timberland from shore f o r  logging 
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purposes since the e n t i r e  length of the  Hooc 3 Canal was navigable and 

with many bays and i n l e t s  usable fo r  the  purpose of r a f t i n g  and taking 

logs t o  these m i l l s .  We therefore  hzve found, on the  b a s i s  of planimeter 

measurements made by t h e  Bureau of Land Development of the  Department of 

I n t e r i o r ,  the acreage within one and one-half miles of the  Hood Canal 

and i t s  t r i b u t a r i e s  on the  subject  c rac t ,  which t o t a l s  137,500 ac res ,  of 

which 113,200 acres were M e d i a t e l y  access ib le  and commercial timberland 

as  of t h e  date of the  cession.  I n  ar r iv ing a t  t h i s  f i g u r e  we have de- 

ducted 24,300 acres which are represented as 300 acres  of marshland and 

24,000 acres destroyed by f i r e  as  of 1859. The balance of the  land, l e s s  

marsh, inland water, and barren  land, comprises 194,170 ac res ,  and has 

been c l a s s i f i e d  i n  our f indings  as  commercial timberland which w a s  a t  

t h a t  time potent ia l ly  access ib le .  A s  w e  have s t a t e d  above, s i n c e  t h e  

da te  of cession p r a c t i c a l l y  a l l  of t h i s  timberland has  been cu t  over 

and is  now i n  second growth i n  Douglas f i r .  

In our Finding No. 26 dealing with population and lumber s t a t i s t i c s ,  

we have r e l i e d  upon government statistics. It is r a t h e r  s i g n i f i c a n t  t h a t  

a t  t h a t  time the  population i n  and around the  subject  t r a c t  exceeded the  

a r e a  upon which t h e  c i t y  of S e a t t l e  is now located. 

Pet i t ioner  requests  t h a t  we f ind t h a t  a f t e r  t h e  discovery of gold 

i n  Cal i fornia  and the  emergence of fore ign markets t o  P a c i f i c  c o a s t a l  

and northwestern lumber cen te r s  t h a t  t h e  r e l a t i v e  s i z e  and importance 

of the  lumbering industry s h i f t e d  from Oregon t o  the  Puget Sound area .  

The defendant objects  t o  such finding because it is contended t h a t  t h e  

f inding should be spec i f i c  a s  t o  the  subject  t r a c t  ins tead  of t h e  Puget 

Sound a r e a  and t h a t  such a s h i f t ,  i f  t rue ,  does not  r e l a t e  t o  t h e  da te  
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of cession. I n  our Finding 23(c) we have noted the  various major lumbering 

d i s t r i c t s  i n  the Douglas f i r  fo res t  region and the fac t  t ha t  p r i o r  t o  d i s -  

covery of gold i n  Cal i fornia  the lumber centers of the Pacif ic  Northwest 

had largely centered i n  Oregon below the  Columbia River, but mainly f o r  

local  use; and tha t  a f t e r  the  date of the  discovery of gold and the  emergence 

of foreign markets, experienced lmbemea  who were o r ig ina l ly  from Maine and 

had s e t t l e d  i n  Cal i fornia  inspected and explored the  various ex i s t ing  and 

po ten t ia l  lumber regions i n  the  Washington-Oregon Terr i tory  and chose t o  

locate  t h e i r  mi l l s  i n  c lose  proximity t o  the  subject  t r a c t  and used t he  

subject  t r a c t  as a source of lmber  f o r  those mi l l s .  

There had been a t  the  c r i t i c a l  da te  and continued t o  be a larger  number 

of sawmills i n  the  other d i s t r i c t s  of t h e  Douglas f i r  region t o  the  south 

along t h e  Pac i f ic  Coast and i n  Oregon, but the  s t a t i s t i c s  show t h a t  i n  1859 

t h e  mi l l s  i n  Kitsap and Jefferson Counties, which included Port  Ludlow and 

Port  Gamble, produced about 80 percent of the  t o t a l  production of Puget 

Sound and exceeded the  production of a l l  of the  m i l l s  i n  western Oregon. 

These a re  o f f i c i a l  f igures  of the Bureau of the  Census and we there fore  

bel ieve we were warranted i n  making t h e  finding of a s h i f t  of importance 

t o  the  Puget Sound region i n  our Finding 23(c). The fu r ther  f a c t  t h a t  

th ree  other of the  l a rges t  producing m i l l s  i n  the  Puget Sound area  were 

i n  or  a t  the  edge of the  subject  t r a c t ,  we believe, es tab l i shes  the  im- 

portance of t h i s  timber area.  The choice of Pope and Talbot during t he  

period p r io r  t o  and a f t e r  t h i s  cession date a l so  indicates  important con- 

s idera t ions  which we took in to  account i n  our valuation of the  t r a c t .  

The p a r t i e s  are  i n  agreement t ha t  agr icul ture  had l i t t l e  importance 

on the  subject  t r a c t  i n  1859. Pet i t ioner  has requested a f inding t h a t  t he  
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sub jec t  t r a c t  was an a rea  i n  which t h e r e  was sh ipbui ld ing  during a p e r i o d  

p r i o r  t o  and immediately a f t e r  the  cess ion .  Defendant ob jec t s  because i t  

i s  contended t h a t  i n  general  such a f i nd ing  i s  no t  based upon s u b s t a n t i a l  

evidence. During the  period p r i o r  t o  t h e  ces s ion  t h e  f i r s t  s teamship was 

b u i l t  a t  Po r t  Gamble. 

The spec i e  and resources of t imber on t h e  sub jec t  t r a c t  a r e  t h e  

s u b j e c t s  of our Findings Nos. 24 and 25. I n  t h e  proposals  of t h e  pe- 

t i t i o n e r  some r e l i a n c e  is  made upori o f f i c i a l  surveys of t h e  Fo res t ry  

Div i s ion  of t h e  Department of Agr i cu l tu re  pursuant t o  t h e  McSweeney- 

McNary Fores t  Research Act of 1928 (See P e t i t i o n e r ' s  Exhib i t s  Nos. 212, 

221 and 222); t he  o f f i c i a l  r e p o r t  of t h e  U. S. Geological  Survey i n  1902 

e n t i t l e d  "The Fores t s  of Washingtonw (Defendant's Exhib i t  218-A, House 

Document 213, 57th Congress); c r u i s e s  of land i n  the sub jec t  t ract ,  and 

t h e  expe r t  ana lys i s ,  r epo r t  and testimony of i t s  appra i se r ,  W i l l i a m  A. 

Eastman, Jr. Defendant r e l i e s  t o  a cons iderable  degree upon t h e  n i n e t e e n t h  

annual  r e p o r t  of t h e  U. S. Geological  Survey of 1899 (Defendant 's  E x h i b i t  

8 6 - A ) ,  b u t  seems t o  ignore t h e  f a c t  t h a t  i ts  appra i se r  took t h a t  r e p o r t  

i n t o  account and drew a t t e n t i o n  of t h e  Commission t o  t h e  f a c t  t h a t  it had  . 
been  r e v i s e d  i n  1902 by Henry Gannett i n  t h e  House Document on which t h e  

p e t i t i o n e r  r e l i e s  i n  pa r t .  Thus t h e  defendant ' s  counsel chose t o  i gnore  

t h e  conclusions of h i s  app ra i se r  based upon Gannet t ' s  r e p o r t  o f  1902. De-  

f e n d a n t ' s  counsel has  submitted t h e  proposa l  t h a t  we f i n d  as of t h e  d a t e  of  

c e s s i o n  under t he  methods of u t i l i z a t i o n  ava i l ab l e  a t  t h e  t i m e  t h a t  t h e r e  

were 10,000 board f e e t  per ac re .  M r .  Mi l l e r ,  t h e  appra iser  c a l l e d  by de- 

f endan t ,  es t imates  t he  average s tand  of timber on sub jec t  t r a c t  from 

15,000 t o  18,000 board f e e t  per  ac re .  M r .  Eastman, the a p p r a i s e r  c a l l e d  
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by p e t i t i o n e r ,  who i s  both a t r a i n e d  f o r e s t e r  and an exper t  i n  t h e  a p p r a i s a l  

of t imberlands, submitted t h e  fol lowing t a b l e  i n  h i s  r epo r t  which i s  based 

upon t h e  various surveys and c r u i s e s  made a t  d i f f e r e n t  times and recommended 

t h e  most conservat ive of t h e  f i g u r e s  by reason  of t h e  elementary and crude 

methods of u t i l i z a t i o n  a t  t he  time of cess ion .  The t a b l e  i s  as fo l lows:  

( P e t i t i o n e r '  s Exhib i t  241, Table 14) 

TABLE 14 
COMEARISON OF VOLUME ESTIMATES 

FOR 347,810 ACRES CONIFER TIMBER ON SROKOMISH 

DATE OF AVER. ESTIMATED VOL. MBM. 1859 
VOLUME ESTIMATE VOL.. % DOUGLAS OTHER TOTAL EST. FACTOR 
ESTIMATE BY: .1 AC. DF FIR SPECIES VOL. MBM % - -  
1890- 1900 S t a t e  of Wash. 11 97 3,7 11,134 114,776 3,825,910 100% 

1902 Gannet t 16 93 5,175,412 389,547 5,564,960 145% 

1916-1924 JamesD-Lacey  35 88 10,712,548 1,460,802 12,173,350 318% 

1933-1940 Fores t  Survey. 30 97 10,121,27 1 313,029 10,434,300 273% 

1 
1960 W. A. Eastman 40 97 13,495,028 417,372 13,912,400 363% 

1 
Est imate  based on present  day s t anda rds  of u t i l i z a t i o n .  Stumps c u t  1%' 

above ground, 6" minimum top,  pulpwood u t i l i z a t i o n ,  sa lvage  of p a r t i a l l y  de- 
cayed o r  damaged t r e e s ,  green, s tanding ,  dead o r  down. 

37x1s t h e  defendant 's  app ra i se r  submit ted an estimate of from 15,000 t o  

18,000 board f e e t  per  acre  on t h e  t r a c t  i n  1859 based on h i s  p e r s p e c t i v e  of 

Ganne t t ' s  r ev i sed  est imate of 1902; t h e  proposal  of defendant ' s  counse l  t h a t  

we f i n d  t h e r e  were 10,000 board f e e t  pe r  a c r e  a s  of t h a t  d a t e  was based on 

t h e  pe r spec t ive  of the  government r e p o r t  of 1899 which w a s  r e v i s e d  by 

Gannett  i n  1902; and the proposal  by p e t i t i o n e r  of 11,000 board f e e t  based 

on the cons ide ra t ion ,  study, ana lys i s  and r e p o r t  of t h e  app ra i se r ,  M r .  

Eastman, whose perspec t ive  took i n t o  account t h e  d i f f e r e n c e  i n  methods of 
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u t i l i z a t i o n  i n  1859 and l a t e r  dates shown i n  the  above t a b l e .  Mr. Eastman's 

perspective was conservative because he recognized t h e  wastage on account of 

thecrude-methods of logging i n  those days i n  which t h e  base of t h e  t r e e  up 

t o  about t e n  f e e t  was not cu t  and i n  which the  top of t h e  t r e e  w a s  not  

u t i l i z e d .  Thus we have a conservative proposal by p e t i t i o n e r  which i s  

based on the es t imates  of a t r a ined  and experienced exper t  i n  t h e  f i e l d  

whose profession i s  t h a t  of f o r e s t e r  and who took i n t o  account t h e  f a c t  

t h a t  it would not be r e a l i s t i c  t o  propose t h a t  t h e r e  was f u l l  u t i l i z a t i o n  

a t  t h a t  time. There is no quest ion but t h a t  the  s tanding timber as of 

1859 f a r  exceeded t h e  est imate proposed by the  p e t i t i o n e r ,  but  we bel ieve  

it t o  be a f a i r  method of appra isa l  i n  reaching the f a i r  market va lue  of 

these  lands a s  of 1859 t o  take  i n t o  account t h e  method of u t i l i z a t i o n  i n  

those  days. 

We be l i eve  t h a t  w e  have f a i r l y  taken i n t o  account no t  only t h e  methods 

of u t i l i z a t i o n  during those days but the f a c t  t h a t  t h e  only ava i l ab le  and 

o f f i c i a l  information from which an experienced and q u a l i f i e d  f o r e s t e r  

could make an es t imate  of the  usable board f e e t  per  ac re  i n  those days 

would be one i n  which h e  would take  i n t o  account t h e  f a c t  t h a t  between 

t h e  da te  of t h e  cess ion and t h e  dates i n  which he  had these  o f f i c i a l  

f i g u r e s  f o r  considerat ion the re  would have t r ansp i red  many events t o  have 

diminished t h e  o r i g i n a l  s tand of timber and t h e  balancing f a c t o r  of 

r e fo res ta t ion .  Some of the  events which the  record shows have t r ansp i red  

s i n c e  the  date  of cession t o  t h e  dates of the government surveys i n  1899 

and 1902 a r e  logging operations, f o r e s t  f i r e s ,  storms, l o s s  of trees through 

disease ,  e t c .  The absence of any extensive land surveys o r  timber c ru i s ing  

d a t a  during the c r i t i c a l  period increasesthe problem. The es t imate  of 
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petitioner here as t o  the number of usable comm e rc i a l  b oard fee t  of 

timber as of 1859, wfiich i s  11,000 board fee t  per acre, appears t o  be 

best justified i3 the  l ight of the whole record. The following languege 

of the Comt of Claims i n  Alcea Band of Tillamooks, e t  a1 v. United States,  

115 C. Cls. 463, a t  pp. 509, 510, i s  appropriate, we believe, t o  the s i tu -  

ation here, except that on the subject t r a c t  it appears there was no ap- 

preciable amourrt of Laad usable for agriculture as i n  tha t  case. I n  tha t  

case, as we understand i t ,  there were large t r ac t s  of land (as i n  t h i s  

case) which were classified t o  have the highest and best use for timber, 

and in  addition there were areas usable for  agriculture. The relevant 

passage reads as follows: 

Between 1855 and the dates of the forest  surveys 
mentioned above, the stand and character of the timber 
on these lands were necessarily somewhat affected by 
such events as forest  f i r e s ,  logging operations, growth 
of trees,  loss of t rees  through disease, storms, and 
the clearing of Land for agriculture. We have found - 
that based on the information contained i n  the surveys 
in evidence, and with f u l l  information of the timber 
history of these areas f r o m  1855 to  those dates, it 
would be possible for a man trained and experienced i n  
forestry t o  reconstruct with a f a i r  degree of accuracy 
the quantity and classifications of timber on these 
lands in  1855, The evidence both documentary and oral 
submitted is  sufficient t o  support the conclusions tha t  
somewhat more saw timber was on these lands i n  1855 than 
when the forest  surveys were made; * * * 

After a consideration of the above, we are unable 
to  agree with defendant's contention that  the growing 
timber on p la in t i f f s '  lands had a negative value i n  
1855. The lumber industry i n  the United States i n  1855 
was an important industry and i t s  future poss ib i l i t i e s  
were generally appreciated by businessmen. The Government 
i t s e l f  a t  t ha t  time must have been fear fu l  t ha t  our forest  
reserves were being dissipated because from time t o  time 
it took various measures to  guard against waste. It did 
not permit tihe sale of Oregon timberlands t o  any but 
se t t l e r s  and then i n  small quantit ies;  a f te r  the location 
of huge timber t rac ts  i n  Michigan, Minnesota, and Wisconsin 
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r e f e r r e d  t o  above, i t  amended the  Agr i cu l tu ra l  College Act 
t o  l i m i t  t 5 e  s i z e  of t he  t r a c t s  t h a t  might be s e l e c t e d  i n  
t he  f u t u r e ,  and i t  was not  u n t i l  1878 t h a t  t h e  Stone and 
Timber Act was passed permi t t ing  the  purchase of t imberlands 
as  such, and then  only i n  q u a n t i t i e s  of 160 a c r e s ;  from time 
t o  time t h e  Government withdrew from the  pub l i c  lands a v a i l -  
ab l e  f o r  d i s p o s i t i o n ,  l a rge  t r a c t s  of t imberland f o r  n a t i o n a l  
f o r e s t s .  We a r e  of t h e  opinion t h a t  i f  t he  t imberlands i n  
t h e  t r i b a l  a r ea  had been a v a i l a b l e  and o f f e red  f o r  s a l e  a t  
o r  around 1855 i n  t r a c t s  of s u f f i c i e n t  s i z e  t o  a t t r a c t  t h e  
i n t e r e s t  of lumber companies, much of t h i s  t imberland would 
h a e  bee9 so ld  f o r  a t  l e a s t  as much as the  a g r i c u l t u r a l  land 
brought, and poss ib ly  more. Even under t h e  r e s t r i c t i o n s  i m -  
posed, a few sawmills e x i s t e d ,  lumber was manufactured and 
so ld  f o r  s u b s t a n t i a l  p r i ce s ,  and s e t t l e r s  found timber on 
t h e i r  l ands  va luab le  f o r  bu i ld ing  and fencing purposes.  
3nder t h e  f a c t s  and circumstances e s t ab l i shed  by t h e  r eco rd  
i n  t h i s  case ,  we b e l i e v e  we a r e  j u s t i f i e d  ic cons ider ing  
t h e  p o t e n t i a l  v a l u e  of t h i s  t imber,  p a r t i c u l a r l y  s i n c e  we 
are cominced  t h e  people gene ra l ly  knew t h a t  t h e  lumber 
indus t ry  was a promising one and t h a t  the t imber i n  Oregon 
w a s  va luable .  The timber on t h e  s e v e r a l  t r a c t s  of t h e s e  
t r i b e s  was commercially acces s ib l e .  

There i s  no ques t ion  b u t  that on t h e  sub jec t  tract t h e r e  e x i s t e d ,  

as of t h e  d a t e  of cess ion ,  v i r g i n  s tands  of t imber,  and today t h e  second 

growth c o n s i s t s  almost e n t i r e l y  of Douglas f i r .  The p e t i t i o n e r  h a s  pro-  

posed t h a t  we f i n d  t h a t  as of 1859 97% of t h i s  t imber was Douglas f i r  

and 3% of o t h e r  spec ies ,  such as hemlock, cedar,  love ly  f i r ,  spruce ,  

l a r ch ,  ye l low p ine ,  wh i t e  f i r ,  e t c .  Defendant proposes we f i n d  t h e  

s p e c i e s  were d iv ided  as fol lows:  75 t o  80% of Douglas f i r ,  20 t o  25% 

. . 
of hemlock, cedar ,  spruce ,  pine and lovely f i r .  The p e t i t i o n e r ' s  pro- 

p o s a l  i s  drawn from M r .  Eastman's es t imate .  Defendant r e l i e s  upon h i s  

a p p r a i s e r ' s  s tudy  of t h e  ma t t e r  which took i n t o  account t h e  government 

surveys  of 1897 and t h e  r e v i s i o n  thereof  i n  1902. W e  have t aken  i n t o  

account a l l  of t h e  evidence of r eco rd  on t h e  poin t  and have found t h a t  

as of 1859 t h e  spec i e s  of t h e  t imber  were approximately 90% Douglas f i r  

and 10% div ided  between hemlock, cedar ,  lovely f i r ,  and spruce.  I n  
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arriving a t  t h i s  figure, again we have re l i ed  upon M r .  Gannett and then 

have taken into  consideration the f a c t  that  i n  the intervening years  

between the date of cession and these surveys there would have been some 

change by reason of the f ac t  that  there were intervening fo r e s t  f i r e s ,  

logging operations, and other factors  we have noted above. These were 

taken i n to  account by the  pe t i t ioner ' s  appraiser but we believe t h a t  t h e  

f igures  from the  government surveys, i n  the l i g h t  of these other con- 

siderations,  would warrant a somewhat smaller percentage( of Douglas f i r  

as of the  cession date than that  proposed by t he  pet i t ioner .  

The case w i l l  now proceed t o  a determination of the consideration 

paid t o  the  Skokomish Tribe of Indians, i f  any, under the  provisions of 

the  Treaty of January 26, 1855, supra; and whether the consideration so  

paid, i f  any, w a s  unconscionable. A t  the fu r ther  hearing t he  case w i l l  

a l so  proceed t o  a determination of the  i n t e r e s t  retained by the  Skokomish 

Tribe i n  t he  Skokomish Reservation s e t  aside by Art ic le  3 of the  1855 

t r ea ty  fo r  pet i t ioner  and other Indians, and appropriate deduction f o r  

such retained in te res t  w i l l  be made from the  gross value of the  sub j ec t  

t r a c t  a t  t he  average r a t e  of $1.20 per acre; and t o  a consideration, i f  

necessary, of what offse ts  are chargeable against  said Skokomish Tr ibe  

of Indians under the prwis ions  of the  Indian Claims Commission Act. 

T. Harold Scott 
Associate Commissioner 

We concur i n  t he  result :  

Arthur V . Watkins 
Chief Commissioner 

Win. M. Holt 
Associate Commissioner 




