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OPINION OF TtfE COMMISSION 

Bolt, Associate Commissioner, delivered the opinion of the Cornmission, 

This claim was duly f i l e d  by the Cherokee Nation of Indians. 

Petitioner alleges tha t  anterior t o  and on December 19, 1891, it was  i n  

the exclusive ownershSp and possession of the t i t l e  i n  fee  of, ce r t a in  - - 
lands, commonly referred t o  as the Cherokee Outlet, aggregating 

8,144,282.91 zctes lying between the 96th and 100th meridian west 

longitude, south of the S ta te  of W a s ,  and north of the  then "Creek 

Country," i n  what is the present State of Oklahoma. Pet i t ioner  fur ther  
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aLleges t ha t  these Outlet lands were the western portion of the lands 

described i n  a patect  issued t o  pet i t ioner  by the defendant, dazed 

December 31, 1838 (Pet. Par, V). Pet i t ioner  s t a t e s  t ha t  on December 19, 

1891, the defendant, by duress and force exercised upon pet i t ioner ,  

compe?.led the  Cherokee Ik t ion  t o  cede t o  defendant the  Lands i n  the 

Cherokee Outlet fo r  the grossly inadequate consideration of $1.05 per 

acre  (Pet, Par. XII). 

Defendant i n  i ts  answer alleges as  an affirmative defense tha t  

p r io r  t o  December 19, 1891, pet i t ioner  was not i n  the  exclusive owner- 

ship and possession of the  t i t l e  of any lands i n  the  Cherokee Outlet. 

Defendant s t a t e s  t h a t  by the Treaty of July 19, 1866, 14 Stat-  799, 

Article 16, the Cherokee Nation consented t o  have many t r a c t s  within 
-" 

t h e  s e a  set aside f c r  2 ~ i e s d l y  Indians; tha t  by formal agreements and  

deeds the  Cherokee Nation consented t o  set aside areas within the Outlet 

f o r  t he  Ponca, Osage, Pawnee, Nez Perce, Otoe and Missouria and Haw 

Tribes, Eefendant alleges that: a t  the  time of the  Agreement of 1891 

pe t i t i cne r  had no in te res t  io the 2,121,928.74 acres of land set aside 

fo r  these friendly t r i bes  i n  tfie Outlet and for  which lands the Cherokee 

Nation had executed deeds pr ior  t o  the  1891 Agreement (Def, Answer, par. 4 

=d 5). I r r  i t s  pe t i t ion  the Cherokee Nation claims tha t  the lands i n  

t h e  Outlet  were zssigned t o  these t r i bes  upon terms and conditions 

determined and dictated solely by defendaat and which were a t  vaxiance 

with and ia breach of the express provisions of Art ic le  16 of the  1865 

t r ea ty ,  P e t i t i o ~ e r  further asser ts  t h a t  the price fixed fo r  szid  l a d s  
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was se t  without the consent or knowledge of petition.er (Pet. Par, X=, 

XX). Ihe pet i t ion alleges tha t  f u l l ,  complete, l ega l  and 

equitable t i t l e  t o  these assigned lands did not pass t o  defendant f o r  

the use of said t r i bes  un t i l  faarch 3, 1893, the  date of r a t i f i c a t i o n  of 

?he 1891 Agreement. 

The detailed history of the Cherokee Nation and its removal west of 

the Mississippi River has been fu l ly  s e t  forth i n  previous decisions and 

need not be re i te ra ted  in  t h i s  case (The Cherokee Nation v. US., 

Docket No. 24, 2 Ind, C1. Cam. 37; The Cherokee Nation v, US,, Docket 

No, 2, 'Lnd. C1. C m .  7). By the Treaty of May 6, 1828, 7 Stat. 311, 

the  Cherokees in  exchange f a r  cer ta in  lands i n  Arkansas were guaranteed 

a specif ic  t r a c t  of 7,000,000 acres of land i n  what is now the State of 

Oklahoma and said t reaty  further guara~t,eed in  addit ion t o  the seven 

miLLion acres a perpetual ou t le t  w e s t  of t h e  described t r a c t  as far vest 

as the sovereignty of the United States  and t h e i r  r i gh t  of s o i l  extended, 

m e  guarantees thus extended the Cherokees w e r e  again repeated in t h e  

Treaty of February 14, 1833, 7 Stat .  414, which changed the boundaries of 

the  seven million acre t r ac t  due t o  a con f l i c t  with Lands of the Creek 

Nztion, and the United States i n  t h i s  t r ea ty  i n  Art ic le  1 'agreed that 

"letters patent sha l l  be issued by the United States  as  soon as prac t i -  

cable for the  land hereby guaraateed," 

On Decernber 31, 1838, a land patent was issued by the  United S ta t e s  

to the Cherokee Wa:ion graoting two t r a c t s  of land. The patent states 

i n  i t s  preamble that t5e conveyance was w d e  i n  consideration of t h e  



prcnises made by the  United S ta tes  i n  the I833 and 1835 t r e a t i e s  t o  

guaranty, secure and convey by patent t o  the Cherokee Natton these t r ac t s ,  

The patent includes as a s ing le  t r a c t  the 7,000,000 acres and the per- 

petual  ou t le t  because these lands had been surveyed as one t r a c t ,  The 

patent s ta ted  t h i s  t r a c t  contained 13,574,135.14 acres, The second 

tract granted by the  patent consisted of 800,000 acres i n  Kansas pur- 

chased by the  Cherokees f r o m  the  United States  for  $500,000,00 by the  

Treaty of December 29, 1835, 7 Stat ,  478, 11 Kapp. 439. 

Ihrring the  C i v i l  War the  Cherokees made an al l iance with the 

Confederacy. A portion of the  Cherokees l a t e r  renounced t h i s  al l iance.  

Following the War between the States  the  United States entered i n t o  the 

Treaty of July 59, 1866, 14 Stat .  799, 11 Kapp, 942, with the  Cherokee 
- 

Nation, By t he  provisions of Article I the  "pretended t reaty"  entered 

i n t o  by the  Cherokee Nation with the Confederated States,  which was 

repudiated by the nat ional  council of the  Cherokee Nation on February 18, 

1863, was declared void. By Art ic le  2 amnesty was declared fo r  the  

members of the  Cherokee Hation by the United States and the  Cherokee 

Nation, Under the provisions of Article 15 it was agreed t h a t  the  United 

S ta t e s  could settle c iv i l i zed  Indians, fkiendly with the  Cherokees 

and adjacent t r ibes ,  within t h e  Cherokee country, on occupied lands east 

of 96 degrees of longitude on such terms as  might be agreed upon by such 

t r i b e  aad th2 Cherokees, subject  t o  the,approval of the President of the 

United States. The pa r t i e s  t o  the t rea ty  also agreed by Ar t ic le  16 

that : 
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The United States  may settle friendly Indians i n  any pa r t  
of tb= Cherokee co~ntry west  of 9G0, t o  be taken in a conpact 
form in  quati';y no t  exceeding one hun6red and s ix ty  acres 
for ezch rnember of said t r i bes  thus t o  be se t t l ed ;  the 
boundaries of each ol' said dis t r icgs  t o  be d i s t i nc t ly  marked, 
and the l a d  conveyed i n  fee-simple t o  each of said  t r i b e s  t o  
be held in conrmon o r  by the i r  members i n  severalty as the  
United States nay decide. 

Said Lands thus disposed of t o  be paid for t o  the Cherokee 
Hation at such price as may be aggeed on between the s a id  
pa r t i e s  i n  interest ,  mbjec t  t o  the apprcwal of the President; 
and i f  they should not  agree, then the price to  be f ixed by 
tfie President. 

The Cherokee l a t i o n  t o  r e t a in  the right o-E possession of 
and jur isdict ion over a l l  of sa id  comtry west of 96' of 
longitude u n t i l  thus sold and occupied, after uhich t h e i r  
jur isdict ion and r i g h t  of possession t o  terminate forever 
as t o  each of sa id  d i s t r i c t s  thus sold and occupied. 

And by Art ic le  31 of t h i s  t rea ty  it was provided that: 

A l l  provisions of t r e a t i e s  hererofose r a t i f i e d  and in  
force, m d  not incow2.stent with the prmisions of t h i s  
t rezty ,  are hereby re-affirmed and deciared t o  be i n  f u l l  
force; and nothing herein sha l l  be construed a s  an acknow- 
ledgment by the United States, or as a relinquisiiment by t h e  
Cherokee Nation of aay claims or demands under the guarantees 
cf former t rea t ies ,  except as herein expressly provided. 

select ion of lancls for the Osage and Raw Indians i n  the Cherokee Owlet 

between the  96th meridian md  the Arkansas River (see Rcyce's Maps 

Areas EGS. 534 a d  N O ~  535), amunting t o  1,570,191.30 acres of tjhich 

100,137.32 acres w e r e  ccntafned in  the Kaw Eeaerpatioe. By Act of 

Marc33 3, L873 (17 Stat. 530, 538) the sum of $1,099,137,41, at t%e 

ra"; eof 70 cerits per acre, was placed t o  the crediz of the Cnerokee 

IJatior, on the books of the Uaiced States  Treasury to pay for sa id  lmds.  

Under authorfty of Article 16 of t5e 1866 t reaty the  United S ta tes  



also settled other tribes on lands in the Cherokee Outlet west 6f the 

Arkansas River. 'Ke Pawnee Tribe was assigned a tract containing 

230,014.04 acres w i t h i n  the Outlet which was confinned to them by the  

Act of A p r i l  10, 1876 (19 Stat. 28; and see Royce Area No. 591), The 

Otoe and Missouria Tribe was assigned a tract  of LZ9,lI3.20 acres (Royce 

k e a  No, 627). There was set aside a tract  consisting of 101,894.31 

acres (Rayce Area No, 628) for the Pwca Indians which was confirmed by 

the Act of May 27, 1878 (20 Stat, 63, 76). In 1881 the sum of $48,389.46 

was appropriated to  be placed t o  the credit of the Cherokee Natioa for 

the purchase of the Ponca Reservation. The Nez Perce (Joseph's Band) 

were assigned and settled an a reservation of 90,710.89 acres (Royce 
- - 

Area 606) under the A c t  of Mag 27, 1878 (20 Stat, 63, 74) .  This tract  
. - 

was later transferred in  June 1885 t o  the Toukawa Tribe. In  1880 Congress 

appropriated $300,000.00 " to  be paid into the treasury of the Cherokee 

Nation out of funds due said -tion, for its lands in the Indian Tezri- 

tory west  of the Arkansas River, as per estimates of the Secretary of 

the Interior, * * *.I1 (21 Stat, 248). I n  1883, Congress also appropriated 

$300,000.00 "to be paid into the treasury of the Cherokee Nation, aut of 

the funds due under appraisement for  Cherokee lands west of the Arkansas 

R i v e r ,  * * *: Provided, That the Cherokee Nation, through its proper 

authorities, shall execute conveyances, satisfactory to  the Secretary 

of the Interior, t o  the United States ia trust  only for  the benefit of 

the Pawuees, Pancas, Nez Perces, Otoes and ~ s s o u r i a s ,  and Osages now 

accupydag said tract, as they respectively occupy the same be5 ore the 
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payuent of said  sum of money" (22 Stat. 624).  (3n June 14, 1883, the 

CSerokee gation executed deeds for  these respective reservations t o  the  

United States i n  t r u s t  for  the benefit of tbe  abave-named t r ibes .  

The creation of these reservations w e s t  of the 96th meridian cut 

off the Cnerokee Nation from the Outlet lands but did not prevent the 

pet i t ioner  from securing some benefi t  from the lands west of the 

Arkansas, Those Lands were being used by c a t t l e  men t o  graze l v g e  

herds. Polbowing the Civ i l  W a r  the  S ta te  of Texas had within its 

borders an enormous amouut of c a t t l e  fo r  which markets were needed. 

The result was the great drives t o  the north t o  the cow t m s  in Kansas, 

*om Ghich they were shipped east t o  rnazbet. Most of the c a t t l e  w e r e  

drivo,n over tbe traglts l e a d k g  across Indian Territory through the 

C3erokee Outlet. A t  fizst the Cherokees received L i t t l e  canpensation 

from the cattlemen who pastured t h e i r  cattle on the Octtlet t o  hold them 

for buyers or  t o  f a t t en  them up. W i t h  the  passage of time the Cherokees 

demanded a grazing t a x  on the herds. I n  1883 the Cherokees w e e d  to 

lease their Outlet lands to the  Cherokee S t r ip  Live Stock Associztion 

fez $230,000.00 a year for a term of f i ve  years and i n  1888 a nsw lease 

was mado, fo r  a fgve y e a  period in coasidesatian of the sum of $200,000.00 

For a decade pr ior  t o  the negotiations with the Cherokees for  the 

purchase of t-!e remaining lands i n  the Outlet there was ever hereasing 

den~nd f9r the  openiog of lands i n  Indiaa Territory for  white settlement. 

Tho, famed ''Boms? movement of the 1880's  aroused widespread public 
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in te res t  i n  these lands. This movement was encouraged by commercial 

in te res t s  such as the ra i l roads  snd t rades  people i n  Kzasas. The rail- 

roads were pzr t icu ls r ly  interested since t h e k  l i nes  ran  through Indian 

t e r r i t o ry  which provided l i t t l e  t r a f f i c .  Most of the "boomers1' were 

poor farmers who hoped t o  obtain f r e e  Lands under the homestead Laws, 

Many s e t t l e r s  entered "No-llIanfs Land1' which l a t e r  became Beaver County, 

Oklahoma, There they were squat ters  who f o r  years waited t o  f i l e  on 

l a d s  i n  what becane the "Oklahorua Panhandle" which adjoined the  Cherokee 

Outlet t o  t he  wes t .  These lands had been excluded from the S t a t e  of 

Texas when admitted t o  the  Union i n  1845 because it was above 36O 30' 

ncr th  la t i tude  and remained public domain not a pa r t  of any state o r  

t e r r i t o r y  u n t i l  it was attached t o  the  Ter r i to ry  of Oklahoma i n  1890 

and u n t i l  that t i n e  was  ncc subject  t o  t he  homestead laws, With the  

opening i n  1889 of the Unassigned Lands i n  Oklahoma Territory most of 

the squat ters  reportedly l e f t  No-Man's Land t o  take pa r t  i n  t he  run on 

the  newly opened l ~ n d s ,  

A s  early as 1885 s teps  w e r e  taken w i t h  a view towards the opening 

of Ind5an Terr i tory t o  white settlement, By the A c t  of March 3, 1885 

. (23 Stat .  362, 384) the Res iden t  of the Un5ted States  was aut3orized 

" to  open negotiations with the Creeks, Seminoles, and Cherokees f o r  

the  purpose of opening to settlement under the homestead l a w s  the un- 

assigned lands in  said  Indian Terr i tory ceded by them respectively 

* * * 5y the  several t r e a t i e s  * * *'' i n  1866, While the  1856 t r e a t i e s  

(14 Stat .  785 a ~ d  14 Stat .  755) with the Creeks and Seminoles provided 

for  cessions of lands i n  Indian Terr i tory the Cherokee treaty (14 Stat .  



9 Ind. C l ,  Comm. 162 205 

7 9 9 )  did not. No negotiations with the Cherokees were completed un6er 

t h i s  Act. In  the years foLlowing 1885 various b i l l s  were introduced i n  

Congress providiag fo r  the  organization of t5e Terr i tory of Oklahoaa 

which would have included the Cherokee Outlet and praiided f o r  the pay- 

ment of $1.25 an acre for the  lands less  the  arcomts already paid t o  the 
. - 

Cherokees. During the hearings on these b i l l s  the question of the  

va l id i ty  of the  leases t o  the c a t t l e  men was raised and the need of t5e 

laads for white settlement was stressed i n  the reports  of comi t tees ,  
C 

Zepresentatives of the Cherokee Nation i n  Washington vigorously opposed 

a l l  l eg is la t ion  pertaining t o  a purchase of the Lands. 

On M a r c h  2, 1889, an A c t  was passed (25 Stat. 980, 1005-1006) which 

provided i n  par t  as  follows: 

The President is hereby authorized t o  appoint three corn- 
missioners, * * ** t o  negotiate with the  Cherokee Indians 
and with a l l  other Lnilians owning or claiming lands lying 
w e s t  of the ninety-sixth degree of longitude i n  t he  Indian 
Terr i tory for  the  cession t o  the United States of a l l  t h e i r  
t i t l e ,  claim, or i n t e r e s t  * * *: Ptovided, That s a id  Com- 
mission is  fur ther  authorized t o  submit t o  the  Cherokee 
nation, the proposition t h a t  sa id  nation sha l l  cede t o  the  
United States  i n  t he  manner and with the  e f fec t  aforesaid, 
a l l  the  r i gh t s  of s a id  nation in sa id  lands upon the sane 
terms a s  t o  payment as is provided i n  the agreement made 
with the  Creek Indians of date January nineteenth, eighteen 
hcndred and eighty-nhe,  and r a t i f i e d  by the present Congzess * Sc *, 

The Comnission appointed by the  President under t h i s  Legislation was 

canpored of General Lucius Fa i r  child, General John P , Hartranf t and 

Alfred M, Wilson, 

This Comnission arrived at Tdlequah, c a ~ i t a l  of the  Cherokee 

Nation, i n  l a t e  July, 1889. Fairchild reported soon a f t e r  h i s  a r r iva l  



that Cherokees were nuch opposed t o  the sel l ing of their  lands. The 

Fairchild Cmaissicn made the Cherokees an offer of $1.25 per acre fo r  

a l l  their  t i t l e ,  claim, o r  interest i n  or t o  a11 that  part of the Lndian 

Territory west of the 96th meridian, excepting tha t  part of the out let  

east  of the Arkansas River l&age and Kaw ~ e s e r v a t i o n ~ ?  and also deducting 

from the offered purchase price the sums theretofore paid t o  the Cherokee 

Nation on account of lands i n  the out let  west of the Arkansas Rj-ver, I n  

these negotiations the Commission informed the Cherokee representatives 

tha t  "this offer does not r a i se  the question of t i t l e .  The offer is 

$1.25 per acre, whether the t i t l e ,  claim, or interest  is good, bad or 

indifferent." During the negotiations conducted by the Commission while 
.... 

Fairchild was chairman, the Government negotiators insis ted that the 
- > 

Cherokees agree t o  the p J c z  of $1.25 per acre, which Fairchild said was 

the sum pa2d the Creeks. 2xe Commission a lso  claimed it had no authority 

t o  agree t o  a greater price per  acre. T%e Cherokees, whom the Secretary 

of the Inter ior  said were influenced by the Cattle syndicate, were 

reluctant to enter into any agreement and insisted tha t  i f  induced t o  

s e l l  then they shoulc! receive the f u l l  value. The Fairchild Council 

remind. them of t5e possLbility of the openiag f c r  settleinene of lands 

south of the Otrtlet occupied by Indians "with no t i t l e s "  and the se t t l ing  

0 
of tbese Indians on Cherokee lands east  of the 96 of longitude ~ Z e r  

tks provisiorrs of & t i d e  15 of the 1866 treaty. Later ia the negotiations 

Pairchild i n t h a t e d  thzt western t r ibes  might also be so se t t led  an 

Gierokea lands. U3der Fairchild's cheirmanship there was no -'s Length 



bcrgaining by the pa r t i e s  t o  the negotiations. Ihe Conmission made but 

one ctffer of $1.25 per  acre and backed it u;, v i th  threats of placing 

othes: Indians on Cherokee lsnds eas t  of the  96th meridian and of loss 

of reveme by the ouster of the cattlemen from lands w e s t  of t he  Arkansas 

River, The Cherokees s t i l l  refused the terms offered by the Commission. 

While negotiations were being conducted i n  Cherokee country i n  the  

fall of 1589, Secretary of the In t e r io r  Noble i n  Washington was  busy 

i ~ v e s t 5 g a t i a g  t3e va l id i ty  of t h e  leases which permitted the cattlemen 

t o  occqy  the  Outlet. Noble secured an opinion from the  Assistant 

Attorney General f o r  the In t e r io r  Department tha t  held the leases  were 

made without zuthority of law and tha t  tfie cattlemen could be  removed 

frm the Outlet. On February U ,  1890, the  President of the United 

S a t e s ,  based on an opinion of t he  Attorney General tha2 the leases  

were i l l e g a l  and void, issued a proclamation ordering the removal of 

the c a t t l e  companies and t h e i r  stock f r o m  t5e Cherokee Outlet by 

October 1, 1890. The removal date  was l a t e r  extended f o r  two months. 

GeaerzP Fairchild resigned from the Commission on January 1, 1890, 

m d  David Howell .Jerome became the  new chairman of chat  has become t o  

5e h a m  as the  Cherokee C-tssion, Tie GmrAssion undzr Jerome enjoyed 

b s t t e r  rel&ions with the Cherokee representatives than i Z  had ex- 

pzrienced unde.r the. petulant chairinanship of General. Fairchi ld  't.ut 

t he  ~ e g o t i a e i o n s  were destiaed t o  continue for  abmt  two years, =le 

Cbrokee  C m i s s i o n  i n  Deceibzr 1890 offered the Cherokees $7,528,442.19 

for a cession of 2x1 the ~ i t l e ,  clain, r i g h t  and i n t e r e s t  of t h e  Cherokee 
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Sacion in and to the Outlet lands west of t5e 96' of Longitude. Later, 

ia 1390 when the Cherokees brought up the quesction of additional pqment 

fc r  the reservafzion l a d s  conveyed to other t r ibes  i n  which t3ey claimed 

a 'ieversionary or equitzble interest ,  the Cherokee Cozmission raised 

i ts  of fer  t o  $7,970,777,53. Xhe Cherokees also advanced twelve propo- 

s i t i ons  w5ich they urded should be incl.sded in  ariy agreement and s t a t ed  

tha t  if al l  the i r  propositions were accepted the Cherokee Nation would 

agree t o  accept $2.50 per acre. Ihe Cherokee delegates realized tfiat 

the eventual opening of tbe Outlet t o  white settlement was inevitable. 

They Imew it was la rge ly . .~  question of whether they should sccept the  

Goverxuent's offer or Leave the mstter t o  be decided by Congress. Under 

these circumstances, while a lso  endeavoring t o  secure a higher pmchase 

prics ,  they coacentr~tsd m the propositions previously mentioned such 

as the abrogation of ArrlcTe 15 of the 1866 treaty, compensation for 

ra i l road  r i g s t s  of way, renoval of intruders an Cherokee lands east of 

the 96th neridiaa and Zurther payment for  the  s ix  reservatbris deeded t o  

the Ucited States i n  bust for other tr ibes.  The Cherokee Coxmission 

agreed t o  a number of the pzopos;,tions a.dvanced by the Cherokees, re-  

jected c",fiers act! sme vere withdrstvn b7 ttle In6ians, Tde pa r t i e s  could 

ac;t asree, ho-xsver, on a purchase price with the Conmission s t i l l  con- 

ten_&ing for  $1.25 per acre for l a d s  west of the Arkasas River. 

A t  thp_ Segiming of the f i n a l  weeks of negotiations i=1 the winter 

cf 1891 th2 Cherokee Nstion submitted t o  the Cfierokee Commission a 

F.T 5-tten proposal t o  cede a described t r a c t  (the subject tract) ccns is t  h g  
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of 6,022,754.11 acres m o r e  or less t o  the United S ta tes  fcr and i n  

coaslderation af certain proposals which have been previously d i s -  

ccssed and the payment of $3.00 per acre for a l l  lands ceded and r e l i n -  

quished. B e  issue cE the Cherokee i n t e r e s t  in the  Osage and other 

reservations i n  the Outlet was ra i sed  again during these meetings. In 

regard t o  t h i s  m a t t e r  C m i s s i o n e r  Sayre obs~,raed in pa r t  a s  follows: 

* * * ~ J O W  one word i n  regazd t o  the  Osage Laads here you have 
as you have rnaf~ts ined tendered t o  t he  United S t a t e s  a propo- 
sit Po^. of two d o i f z ~  per acre f o r  that Land l t h e  Cherokees 
bad re luc tan t ly  reduced *ei= asking pr ice  for t he  cession 
from $3,GO t o  $2.00 per am=/ less the 7 0 ~  you have received 
a d  have said that we invited it, I want t o  s t a t e  how it 
v2s invited,  Faen you proposed i n  a m i t t e n  proposit ion to 
have authority t o  sue for laads or sue for money we sa id  we 
wouldn,t ccmsider any claims outside of ~e Indian Terri-  
t c ry  Lthe Cherokees claimed No-Man's Land/ but i f  you 
claimed 3 a d s  wzst cf 96O we would negot ia te  far them a d  
you sa id  you c l a h e d  a reversionary interest i n  the lands 
comeyed t o  the O s ~ e s  and &use little t r ibes .  Now in 
point of facz sad 1zw y m  have and can have no i n t e r e s t  
i n  the  Osage laods or  tiae Poncas, Otoes, Tosrkawas, Pawnees 
or  Nez Perces beczuse you have conveyed tbose lands i n  f ee  
simple, 3ut &at yo= do have ia r e l a t l o n  t o  those Lz~nds 
a d  what we cansiilered and made the bas i s  fo r  our increase 
c.f th= pr ice  was because those lznds w e r e  not appraised or 
t he  price fixed with your consent, but yoe= in t e re s t ,  im- 
medizte or remote, has forever gone a s  far as t i t l e  is con- 
cerlred t o  t'nose lands o r  any of them * * * 

%te Cherokee Conmission on the final day of negat ia t ians  offered t h e  

Cher~kees  $6,353,325.32 for  dl the  lands west of 96O longitude which 

the C m i s s i o n e r s  s ta ted wzs a t  the r z t e  of $l,25 per acre Less sums 

alrsady pa5d tb.e Cherokees for t&e reservat ion lands i n  the  Outlet 

deeded t o  tbe  otSer t r ibes .  TIxe aerokees ,  although conten6ing the 

lands were worth more, countered with a proposal they be paid $8,595,736-12 

whFcb was agreed t~ by the parties.  
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By the  terlns of the Agreement of December 19, 1891, the Cherokee 

Nation ceded and relinquished t o  the United States a l l  i ts  t i t l e ,  claim, 

and in t e r e s t  of every kind and c h a r a c t e ~  t o  a l l  lands bounded on the  

w e s t  by the  100O of west loagitude, on the  north by the  S ta te  of Ransas, 

on the eas t  by the 96' of west Longitude and on tlie south by the Creek 

Nat&on, the  Terr i tory of OkLdhma and the Cheyenne and Arapahoe Reser- 

vaeim. =is area contained 8,144,682,91 acres. For and i.a coilsideration 

of the cession snd relinquishment the United States  agreed, among other 

things, t o  the  a 3 r o g ~ t i o a  of the  15th Art ic le  of the I866 t reaty;  t o  

render an accounting of rnozeys due the Cherokee Watiorr under cer ta in  

treaties; t o  allow Cherokees who prior t o  November IS91 had occupied 

I: any of t he  12nd in questiorr t o  select ztd c l a h  an eigkth sect ion of 
- 7  

land theyein but, the cc;-2aL allotnents v e x  n o t  t o  exceed 5,600 acres; 

t o  remove intrrrders 5rm Cderckee lasds; and to p q  the  Cberokses tho 

s t ipu lz ted  pr ice  of $8,'.%,736,l2 for =he cession rtnd relinquishment. 

The A&zeene;1r fcrt&er p~oviderl t h a t  if the Agreement were not r a t i f i e d  

by Co~gxess ~3 or before Par:& 4, 1893, it wzs t o  be utterly void. 

Ccnghess r a t i f i e d  tke Agreement by the A c t  sf M a c h  3, 1893, 27 Stat .  

612, 640, s.sbject to certairr zzne~drne~ts. The CSerokees accepted the 

a ~ n h e n t s  on April 3, 1593, and a deed of relinquishment tc the United 

States was exwuted on May 17, 1893, 

It is deSendantts contention that, as of 1693, (1) the Cberokee 

Kati-on had no r igk t  i n  the 2, L2lY92S acres west oZ the  96th meridian 

deeded fn b u s t  i n  1833 t o  the IJ-,j-tecI Staces fo r  other triks, and 
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(2) that  i n  1893 the Ckerokee Nztfon did  not ha-~e a fee  s m l e  t i t l e  t o  

the remaining 6,022,754 acres w e s t  of the 95th nreridian. W1L? r espec t  

t o  the reservation lands deeded i n  t r u s t  fcz other t r i bes  p e t i t i o a s r  

contends tha t  although "the Cherokee Nztion parted with t he  f e e  sim3le 

t i t l e  * * * yet  it had an equitable claim against  the United S ta tes  f o r  

the plain  violat ion of Art ic le  16 of the Treaty of 1866 i n  its valuing 

these Outlet l a d s  without regard fo r  t h e i r  f a i r  market value" (Pet. 

Br., p, 207). Peti t ioner fur ther  conterds that "the United S ta tes  offi- 

c i e l s  acknowledged t h a t  the appraisals of the  deeded lands w e r e  made 

i n  violat ion of the r i g h t s  of the  Cherokee Nation under Article 16 of t h e  

Treaty of July 19, 2866, and f o r  a fraction of their value; and for thzt 

reason the  United Stszes Conanissianers included the  deeded lands in ths 

t o t a l  ,area of 8,1,44,652,41 acres ceded in the March 3, 1893 Agreement, 

and valued them as of that date along with the  other lands of the  cessim, 

t rea t ing  the payments previous3.y made therefor as p a p e a t s  on accaune of 

the e n t i r e  cessioo," Since Congress r a t i f i e d  the agreement, p e t i t i o n e r  

z g e s  Zhat the  United States  effect ively waived i t s  r i g h t  t he rea f t e r  t o  

s t a d  ugon the deeds previously executed, This Cmission aft= care- 

5 l l y  consickring t%e whole recmd does not  believe tha t  defen6ant in- 

tended Zo waive its r i g b t  but ra ther  the  o f f i c i a l s  of the  Gaverment 

real ized t h a t  the Cherokees claim?d the consideration received for the 

reservatiort lmds had bcen inadequate and offered t o  pzy ur add i t i ona l  

sun t o  ra%e the consideration for  sucb reservations t o  t h e  p r i ce  of 

$ie25 per acze (Ff.ndizzs II and 15). This is  f a r  d i f fe ren t  £=om bolding 
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that the United Stares agreed t o  t r e a t  the  question of the r ~ s e r v a t i o n s  

as thougb the  Cherokees were disposing of theLr t i t l e  t o  thsse  Lands as  

of 1893, As  the  Camtzissioners who conducted th s  negotiztions noted in 

t h e i r  report  accainpanying the executed egreement with respect t o  the  

reservations "The t i t le was divested, but  the claim for  increased com- 

pensation remaisled a l ive  and active," (Fdg, 22) The purpose of t he  

United States  Conmission was t o  secure a cession of any r i gh t ,  t i t le  or 

i n t e r e s t  the Cherokees claimed in the  Outlet, The reservation lands 

w e r e  included in the offered price,  less the amounts previously paid, 

t o  quiet  t he  Cherokee ch in  of inadequate compensation for  s a id  lands. 

Whether the  t o t a l  sum paid including the additional compensation which 
I- -\ 

1 
I r a i s ed  the  pr ice  per acre  paid for the reservations t o  $1-25 per acre 
d 

was ~nconscianable  as  0.2 the dates  of taking can not now be decided 

on t he  valuation evidence before the Coxmission. A s  of 1893 the  Cherokee 

Nation had no t i t l e  t o  t he  2,121,928.74 acres deeded i n  t r u s t  t o  t he  

United S ta tes  for  other t r ibes ,  Rhdle the Cherokees a lso advanced a 

claim t o  a reversion- o r  equitable in te res t  in  the reservation lands 

&ere is no basis  i n  law for sucb in t e r e s t s  since the 1866 treaty speci- 

f i c a l l y  provided t3a t  when lands w c s t  of the 96th meridian w e r e  sold and 

zccupied by other t r i bes  t%en the  jur isdict ion and r igh t  of possession 

05 t he  Cherokee Nztion was t o  terminate forever as  t o  eacb of s a id  

d i s t r i c t s  thus sold and occupied, 

ks previously pointed out, the  Cherokee Nation had been guaranteed 

by t h e  United Staces under ce r t a in  t r e a t i e s  a seven mill ion acre t r a c t  



i n  Indian country m d  a perpetual ou t le t  w e s t  of the tract 2s far west 

as the sovereigmy of thz k i t e d  States  z d  Zheir r i g h t  of s o i l  extended. 

In 1838 t%e United Stztes  issued a l a ~ d  patent t o  the Cherokee Natfc-iz ccz- 

veyhg  t o  said Nation as a s ingle  t r a c t  tbe  7,000,000 acres a d  t3e l a d s  

of the %erokee Outlet. Defeodwt in  i ts  br ie f  and i n  o ra l  argumeilt 

questions &ether the United States ever intetded t o  give the Cherokee 

Nation f u l l  Zndian t i t l e  t o  the Outlet lands, Defendant's position 

obviously is that the Outlet was meant t o  be but a mere passageway f o r  

the Cherokees. Peti t ioner argues t ha t  the f ee  simple t i t l e  t o  t he  Outlet  

l a d s  is r e s  judicata citing The Cherokee Nation v. United S ta tes ,  2 'id. 

CL. Corn. 7, 36, &Efd 124 C. C l s ,  127, 133-134. fn t h a t  case t h e  

Cherokee Nation, pet i t ioaer  herein, claimed "conpensation f o r  14,160,030 

zcres of Land b m d e d  GIZ the eas t  by the 130th meridian, w e s t  long&tude, 

on the west: by the R i o  Gzade Ever and lying between the  36O znd 37' 

pa ra l l e l  of north lazitude, conmonly known as the Cherokee ' o u t l e t f  ." 
Lu i"i answer (paragzapfi 21) i n  that case defendant adznitted t h a t  a 

paceat had keen executed by the Unired S ta tes  on December 31, 1838, 

"ad sa id  patent comeyed l$,374,l3,5,l4 acres (including the  8OO,OOO 

acres of K s r s s s  land) t o  tke Ch~rokee Iktiofl." Izz the  s~me znswer 

(pro 42) 6elcendant alleged that it hzd f u l l y  and completely carried 

orst i t s  pr~aise of an Outlet t o  t5e 100th degree of west longieade as 

providad for  by the Tceaty of 1828 and ':that the  Outlet granted by the 

li'ream of 1828 was s t r i c t l y  5ri accordance with pledges made subsequeni: 

20 *e Treaty of 1817." (Underscoring supplied) 
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The Cherakee Nation i n  the case relied upan as being ~ j u d i c n t a  

of the question of title to the Lads in the instant s u i t  sought recovery- 

for the lards west of the 100th meridian under c twses  (3) a d  (5) of the 

I n d i a  Claims C ~ i s s i o n  Act, 60 Sta+-= 1049. Petitioner therein urged 

t k e t  the fa i lu re  t o  provide the Cherokees an outlet  t o  the tiest i n  the 

1817 t r ea ty  was a m t s t d c e  of fact  and that the fa i lu re  t o  pravide such 

an out le t  as allegedly promised did not comport with f a r  and honorable 

dealings. Defendant argued that there had been .no promise made of a 

otltlet to include the lands west of the 100th meridian and tha t  by the 

treaties of 1828, 1833 and 1835 the Cherokees recognized and agreed that 

they w e r e  " t o  get  a g a n t  of land only 'as far west as the sovereignty 02 

C &e United States and their r ight  of s o i l  extend'," With respect t o  

recovepj under clause (5} the defendant i n  tha t  case (Def. Br,, p. 55) 

argued in par t  as follows: 

"We have heretofsre painted out that i n  giving the Cherokees 
an out le t  t o  the gme country they were specifically- told 'you 
accpire thereby, no r ight  t o  the so i l ,  but merely an outlet , '  
md, 'It was from the c~~~llllsncement, so understood by a l l  
Zhe Cherokees.' But the fac t  is that the United States did 
g i ~ e  t o  the Cherokees a ' r ight  t o  soil' by the treaties 
o f  1833 and 1835 and the patent or' December 31, 1838. 

mis 'right t o  tha so l l '  was recogrized *hen, by the Treaty 
of Jutj 29, 1856, 14 Star. 799, the Cherokees agreed t o  pgrmit 
other Indians t o  be se t t led  on &eix lands west of tke 96 of 
west longitude, t h e    rice t o  be paid to the Cherokee Eation, 
aad by the agreement of Decenker 13, 1891, r a t i f i e d  by the A c t  
of ~ & c h  3, 1893, 27 Stat. 612, 6405 * * *. 

Assmfng, for the sake of argument only, tha t  the Cherckees 
f3d k e n  promised an outlet  t o  the B i o  Grade, certainly, under 
the undispuked evidence i n  tfiis record, they were t o  acquire 
t'aere'by 'no right t o  the ~ 0 5 1 , '  bur oniy arr 'outlet.' Since, 
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therefore, they received from the Goverme3t the t i t l e  t o  
14,375,135 acres b? the pzteirk: of 1838 z d  sold 8,144,682.91 
acres Chereof for $lG,423,252,39 ,  &ey z e  not i n  any position 
t o  clsim that  the United States fa i led  to treat Chea fairly 
e2d honorably, They received Ear nore than they were ever 
' proaised' by anymi=, " 

I h e  defendant, thrrsly, introduced the question of the Cherokee t i t le  t o  

the lands in the instant case, not because that was the ultimate question 

t o  be decided in the former case, but because defendant believed t h a t  i f  

i c .  vere shown tha t  petitioner obtai~1ed the "right t o  the soi l"  of the 

lands eas t  of the 1OO"Lh meridian then the Cherokees had obtained more 
.. - 

?ban they claimed they had been promised i n  the 'outlet' and the Indians 

faad &erefore been treated fairly and honorably. 

In deciding against the Cherokees in the former decision (2 Ind, 

C1. Cum.  7, 36) this Comission gave careful consideration to the question 

raised by defendzkt wi'ch respect t o  the claim under clause ( 5 )  and held 

Is F Z ~ :  as follows: 

* * * CertainXy, if that would have been a compliance 
w i t 5  the Govemezz's obligation i n  t3is respect, then the 
providing for the f ~ e  simple title ownersh5.p of 8,144,682.91 
acres in Oklahma, of the vahe of $10,423,262;99, t o  the 
vesLo3 the i r  hc& of 7, 060, 000 z c x s  , - was- cm$L&ce with 
the obligaeion c ~ d  mgre as t o  *e mclet. The many references 
t o  the out le t  lands indictits thaz the Ladim title or use  
tbero,or' wcs not: intended origitla'liy to be of the k i d  of their 
hcmela~d ZXZCT. 02 I ,Of)3,C!CO ac-ies - but EinaZy t3e title was 
na4e t3e szne-a fee smle one-an? t h ~ s  became of me5 pezter 
va3xe *an had been prczised. 

The dec2sioa of this C ~ i s s i o n  i n  Tke C'izn.rolcee N a t k o n  v. The United 

-States, 2 In& C1, C a m .  7 wi& respect t o  thp, t i t l e  &e Gkrokees 

obirer dfcfum ss contended by the clefendat, CF.loctat7 Natan v, E. S ., 



133. C ,  Cls, 207, a f f d i 3 g  2 Ind, CI. Corm. 581. B e  C o v x t  of Claims 

i3 affj.rrni,qtl~e d e c i s i ~ n  of the Camission also held that (i24 C. Cls, 

* * *The treaty of 1828 recognized in  the most explici t  
terns that the Cherokees t ~ z r e  en'citled t o  more than the lands 
which bad been surveyed zx? defini tely bomded for  them; the 
auesf ion w5ether t h ~  ' autlez' meant absolute ownership or 
merely a r igh t  of passage or use was resolved i n  the2r fa7a - 
by the issuq-ce. in 1935. of an outriz3t patect t o  them of 
the lmds a l l  the wavto the 100th meridian. 

We coaclude tha t  whatever obligation can be spelled out 
of the ra t5 t r  epansive language used by Governmellt off i-  
c i a l s  during and after tSe negotiation of the treaty of 
1817 was fu l f l l l ed  fa i r ly  and i n  goad fa i th  by the Govern- 
ment's subsequent conduct i n  regard t o  the Cherokee Indizns, 

According t o  the decisions of the Court of Claims and this Conmission 

tbe Cherokee Naticn had received tke fee simple t i t le t o  the lands in- 

volved is the instant casz. 

Defendant fxirther co~ltends tha t  by the 1866 treaty, supra, the 

United States  acquired zn interest  i n  the lands in  the Cherokee Outlet 

which teauLted i n  the merdcez t i t l e  in  the lads being reduced t o  a 

' l h i t . ed  fee" (Def,  Bp,, p ,  130; TT. 745-746). It i n  true tha t  by the 

186G t:reat"jr tke United States acquired C?P_ right t o  sezthe frier?df.$ 

Indims on the Cberrckee CirZliet buf, only u?oa pyrzent of the purchase 

price t o  tke Cherokee Zzid ias .  The s a z  tzesty also p x i d e d ,  as 

previously mtec!, that t5e Cherokee Nation was t o  r e t a h  the r igb t  of 

possp,ssioa and jurisdiction over these Outlet lands un t i l  so scld and 

cccupfed. &%ilz the Creaty did give the k i t e d  SCates  the r igbt  t o  

s e t t l e  f z i e~c t l~  t r ibes  i: ZISO recogsized i n  t5e Chezdcee Nation the 



'right t o  the so i l '  i n  said  Lands by providing fo r  p a p n t  t o  the said 

o n  The t i t l e  of the  Caerckees w ~ s  f ~ r ~ c r  recognized by Congress 

i n  1883 when it required the Cherokee Nation to execute conveyances t o  

the United States i n  trust for the t t l5es who had been se t t l ed  an the 

Outlet. The Cherokee Eation by virtrze cf the 1838 patent continued t o  

hold such lands in the merokee Outlet which hzd not been conveyed by 

the 1883 deeds by fee simple t i t le unt i l  ceded t o  the United States  

under the provisions of the 1891 Agrement. 

VaZuat f on 

The subject t r a c t  is t o  be evaluated cortsists of 6,022,754.17 

acres located within the Cherokee Outlet west of the Arkansas River h 

what is now the State of Okl&oma, Less the reservation areas of the 

Pawnee, Otoe a d  Missouria, Ponca, and Nez Perce Indians. The tract 

is rectangular i n  shape Being about 250 to 160 m i l e s  i n  length from eas t  

t o  w e s t  and about 60 miles i n  width, A s  of 1893 the t r a c t  was bounded 

on the north by the State of Kansas, on the west by the Oklahoma Pan- 

hand13 (then Beaver County and sometimes known as "no Man's Land") and 

:he northern edge of the Texas Panhandle. To the soutfi of the  subject 

t ract  was  Located the newly se t t led  part of Okfahosa Territory opened 

in 1889, which extended from the Texas Panhaadle on the west t o  the  

l a d s  of the Creek and Seminole Indians in  the east. To the  eas t  of 

the subject trect was the Osage Reservation, the western bouadary of 

which vas the Arkansas River and to the east of this reservation were 

the so-called home-lads of the C3erokee Plation, 



The subject t r a c t  was for the most par t  a t ree less  p ra i r i e  with 

s m e  porticns of the western part  being rough and broker, The elevation 

ranges from some 786 fee: a t  Pa-mee t o  1880 f e e t  a t  Waodwed. These 

lands were generally well waeered 2nd drained. The pr incipal  streams 

are the Arksnsas, the North Canadian, the Cimarron and the Sa l t  Fork 

of the Arkansas Rivers, me climate of the area varies  fzm e a s t  t o  

west, Tile annual average r a i n f z l l  ranges from 20 inches i n  the extreme 

western portion t o  about 34 inches i n  the eastern end. Nore than 80 

percent of the yearly precipitation occures during the  growing season. 

The stmnuers are long and occasionally very hot while the  winters a re  

generally mild and of short duration. The average number of f rost-free 

days range from approximately 190 in the northwest sect ion t o  about 219 

in  tbe sou~hoastera  portion of the area. There are frequent drought 

perf ods i n  sunrner . 
Soils of the subject t r a c t  include allwlal bottom lands, Reddish- 

Prair ie ,  Rolling Red Plains, Cross Timbers and a small amount of Blue- 

sten H i l l s .  It is the eastern half of the subject t r a c t  which contains 

f o r  the most part  the Reddish-Pxaixie s o l l s  and in t h i s  section are in- 

c l z ~ d ~ d  rands tSe most productive i n  the State  of Qkl&oma. I n  t h i s  

eastern poztiotl the topography consists 05 re la t ive ly  saooth t e r r a i n  

kith  deep s o i l ,  originally covered with a heavy groweh of native grasses, 

wkich has pxmzd exceptionally well adopeed fo r  the successf=l so+& of 

xheall. Tire western half of the  subfect 'romt consists of Rolling Red 

Plains for the most part. lhese are the l ighter  textured s o i l s  with 
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deep loose sandy sub-soils and were only moderately productise. B e  

sai l  types and climatic conditions of the t r a c t  and adjoining Kansas 

Laads are similar. The tract contained no timber or known minerals of 

comercial value as of 1893, 

The State of Kansas, admitted t o  the Union i n  1861, adjoined the 

subject t r ac t  t o  the north, In  1890 the population of Ramas was 

1,427,096, ifhe Kansas counties adjacent t o  the t r a c t  were Codey, 

S-er, Barper, Barber, Comanche end Clark Counties. Settlement of 

these Kansas lands began a t  an early date  in  t5e east and mwed west- 

ward more Blawly i n  the following years i n  proportion to the distance 

westward. I n  1890 these counties, whfch had been organized from f ive  

t o  twenty years, had a population of about 91,000 with over two th i rds  

of the number being sc tk l ed  i n  the eastern and older cormties of Cowley, 

Sumner and Harper. %e principal occupation of the inhabitants of 

Cowley and Sumner Counties was agriculture;  i n  Harper County it was 

about half  agricultural  farming and ha l f  stock raising; and in  Barber, 

Ccmanche and Clark Counties it was c a t t l e  raising. 

Oklahoma Territoty was established i n  May, 1890, following the 

o p e ~ i n g  of the "Unassigned lands" adjacsnt t o  the southern bound@ 

cf t he  subject: t r ac t  under the Homestead Act by a run tn 1889. These 

lands were aknost a l l  taken up .st oace and t o m s  such as Guthrie and 

CLLahons City sprzcg up alnost overnight. In  1830, Oklahoma Territory 

reportedly had a population of 61,834 and with the opening of other 

reservations t o  settlement zhe population of the terr i tozy was estimated 
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t o  have reached 150,000 by 1893, pr ior  t o  the opening of the subjec? 

t ract .  By 1893 three rai l roads were i n  operztion through the subject 

t rac t ,  two south f r o m  Kansas through Oklahoma Territory t o  Texas 

the other across thg western portion of the t r a c t  from Kansas t o  tk 

Texas Panhandle i n  a southwesterly direction. Ihe famous c a t t l e  trails 

from Texas t o  Kansas also crossed the subject t r a c t  and these had a l s o  

been used for  years as stage roads, "No man's Land" adjoining the  

subject &ct on the west which i s  of ten referred t o  as the Oklahoma 

Panhandle becme a part  of Oklahoma Territory i n  1890 and became the 

then large Beaver County. Settlement i n  tha t  county was slow and the 

principal occupation of the s e t t l e r s  was c a t t l e  raising. 

Petitioner contends tha t  the United States required the  Cherokee 

Nation t o  cede its l a d s  for  a pr ice fixed by Congress without regard 

t o  the i r  fair market valua on March 3, 1893, the date the Agreement of 

December 19, 1891, became effective.  Petit ioner contends that the f a i r  

market v a h e  of the 8,144,682.91 acres i n  the Cherokee Outlet a s  of 1893 

was $81,565,299,00, o r  a t  the r a t e  of .$10,01 an acre and t h a t  the pay- 

ment of $10,423,262.99, made by the United States f o r  these lands was 

w%olIy unconscioaable. Since t h i s  Commission has detemined the t i t l e  

t o  the reservation lands deeded i n  t r u s t  t o  the United Sta tes  fo r  other 

t r ibes  had passed f r o m  the Cherokee Nation long prior  t o  1893, it is 

necessary therefore only t o  consider the question of the fa i r  market 

value in  1893 of the remaining 6,022,754.Y acres i n  the Cherokee Outlet, 

Peti t ioner re l ies  on i t s  expert witness, Professor Elbridge A, 

Tucker, of West Covina, California, for  the amount which it contends was 
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. 
the f a i r  market value of the Lands ceded by the 1891 agreement. Mr.  

m ~rrcker, an instructor at the California State Polytechnical College 

at Pomona, is  a qualified appraiser. M r .  Tucker t e s t i f i ed  at length 

with respect t o  the evaluation of the Cherokee lands and prepared an 

appraisal report which was received i n  evidence as Pet i t ioner 's  Exhibit 

109, I n  h i s  report Mr. Tucker s ta tes  tha t  the f a i r  mvket value of th2 

Outlet i n  1893, as determined by him, was based on sales  of similar land 

i n  Township 35 i n  the State of Kansas which was a s t r i p  of land three 

miles wide and just across the s t a t e  l ine,  running almost the en t i r e  

length of the Outlet, The Kansas sales abstracted and studied by peti- 

t ioner 's  appraiser consisted of 2,475 transfers of property between the 

years 1883 and 1903 inclusive and included sales of as l i t t l e  as 20 acres, 

.... 
This appraiser in h i s  report also s t a t e s  that a t o t a l  of 10,544 trar?sr"ers 

which occurrkd i n  the &it let  i t se l f  by warranty deed pr ior  to 1904 werr, . . 

abstracted and studied t o  determise the level of value for  each township 

and 2ach major s o i l  association i n  tbe Outlet. The study of Outlet sales  

provided a basis for determining, according t o  Mr .  Tucker, what the Out- 

kt land "coald hwe been expected t o  bring i f  it had been offered for 

~8.12 t o  the public ill 1893" and &at "this was dane by re la t ing  the level .- 
of land value i n  Pansas prior t o  1893 tzith the level of I .ad  value in  

Kansas a f t e r  1893 and with the level of land value i n  the Outlet a f ter  

1893 t o  derive the f a i r  market value of the Outlet i n  1893," 'fuckez's . 

analyses of t5e sales of k s d s  in Kansas showed that the averege price 

per acre in  these transactions for the period 1883-1903 wes $10.73; for 



the  period L883-I892 t he  average pr ice  per acre amounted t o  $12.09; and 

for  the period 1894-1903 the average pr ice  was $10.97. This appraiser 

further broke down the  Kansas sa les  by counties for the  period 1883-1692, 

'this study shows a dirrinishing average pr ice  per acre  f o r  t h e  counties 

as  they are considered from eas t  t o  west, The difference ranges frcm 

high average pr ices  f o r  the  agr icul tura l ,  more densely populated and 

longer developed counties of Sumner and Cowley ($19.41 and $18,73 per 
. -. 

acre  respectively) t o  Clark and Commanche ($5.32 and $5.13 respect ively)  

which counties were less densely s e t t l ed ,  organized bu t  a r e l a t i v e l y  shor t  

t h e  and where the  pr incipal  occupation of the  s e t t l e r s  w a s  c a t t l e  r a i s i ng -  

According t o  Mr. Tucker the  average pr ice  per acre  a s  shewn by t h e  deed 

.. records f o r  t he  Outlet lands for  t he  period 1896-1903 was $16*14. (Pet, 

Ex. LO?, page 7 - See pree 78  and Table XI1 where t he  f i gg re  is given 

as $12.08 as the  average price per acre). These sales were fu r the r  

broken down t o  shov that the average pr ice  per acre f o r  Outlet  lands 

sold  p r io r  t o  1900, some 248,120 acres, was  $9.35 while t h a t  sold  f r m  

1900 through 1903 (1,252,743 acres) was $17,49 per acre. The r epo r t  

c=ies a cmp i l a t i on  of these Outlet s a l e s  by township showing t h e  t o t a l  

aczesge so ld  and t5e average per acre p r ice  fo r  such t o t a i s  f o r  t h e  

period p r io r  t o  1934. Zhese f igures  a l so  indicate a dininishing average 

s a l e s  p r i ce  pet  acre from eas t  t o  west across the  subject  tract rznging 

frorn 2 h i& or' $23,Cl per acre in  the  t i e r  of townshZps 20 Ncrth thozg'rx 

29 Worth in  Bar-ge 1 West t o  $4.59 per acre in  the  tier of townships i n  

Range 26 West with lover per acre pr ices  i n  several  ranges t o  tSe  e a s t  

thereof,  



According t o  ?&. Tucksr's report  h i s  f i n d  e s t b a t e  of f a i r  n ~ k e t  

value was based on sales  of similar lands i n  Rz.nsas a f t e r  making certa23 

adjustments. It was h i s  opinion tha t  a2 as2zaiser ceeBLng t o  decernine 

the f a i r  market value of the Cherokee Lands i n  1893 would have d ram 

hemi ly  on prices received for adjacent lands Ln R a ~ s a s  i n  tha t  and 

previous y e a s ,  In  h i s  report  ~ e t i t i o n e r ' s  zppraiser s ta ted tha t  t o  

have used actual sales  occuring i n  the Outlet a f te r  1893 would have 

been rn&ing use of mhindsight" which would not have been available t o  

an appraiser rho was determining the f a i r  market value of the  Outlefl i n  

1893, The appraiser t e s t i f i ed  tha t  the sa les  i n  the Outlet a f t e r  1893 

were used t o  corcpsre theia with sales  t h a t  occurred i n  Kansas after 1893 

as a checlc on the a ? q r a b i l i t y  of the farm land i n  Kansas as compared 

to the  farn land in OkL&ma t o  see i f  similar areas were being- conpazed. 

me appraisal repcrt  and Professor Tuckez's testiaony indiczze thab:: 

he re l i ed  mainly orr the private sales  of Lads  in  Kansas and especially 

those pr ior  t o  the taking date i n  reaching h i s  opinion of the  f a i r  markez 

value of the  Cherokee O u t l s t ,  Pet i t ioner 's  appraiser t e s t i f i e d  he made 

no zfforc t o  determhe as t o  the Kansas sa les  what percentage of the 

pzrchase pr ice  was for hpsoveaeiits oa tfiosz lands. Ia h i s  f i n a l  analysis 

l ~ e  applied the allowance for  improvements he Sad detennimd f o r  the sa l e s  

of Outlet h n d s  s f t e r  1893 t o  the Kansas transactions, The p i t f a l l s  of 

sucG a ~ t h o d  when one considers the  Kansas sales  are  abvious, The S&&e 

cf Kmsas had Seen adxitted into the  Unioa i n  1851 and Covley, Sunner, 

B s b c r  and Harper zou--"' had been org=ized since the 1870's. Cotrley 
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and Sumer Counties had had large populations for well over ten years. 

2;1 I593 these counties were well developed and t o  corqare irnpr~vernmts 

en said lands t o  imprwenents cn the Cherokee Outlet larzds a f t e r  1893 i s  

an a s s u ~ p t i o n  without basis of fact .  Tucker i n  h i s  report recognized, 

but did co t  f u l l y  follow the concept, tha t  one must take in to  consideration, 

when using the cmixrison method, differences i n  the properties being 

compared and m&e adjustments f o r  such things as s ize ,  location, community 

features ,  transportation, markets, other f a c i l i t i e s  and imprwenents on 

the  prcperty. Where newly opened areas of raw land are being compared 

with property whfch had been undergoing development with  all  the  amenities 

of l i f e  for well  over a decade it is qui te  clear tha t  there must be cl%ar 

proof t h a t  the  improvemezts of each would be about equal, 

Considering the s d e s  in  Kansas it is a l so  clear tha t  many of zhese 

s a l e s  w e r e  not the  f i r s t  re-sales of the lands. Sane of the Kansas 

counties under consideration had been orgmized and se t t l ed  a aum3er of 

pears bzfcre the fiirst s a l e  of. record i n  1883. The lands in  these 

coant ies  hsd been undergoing improvements for  a considerable time. It 

is  a l s o  t o  be noted tha t  many of the  sa les  are multiple sal-es of the  

s m e  property or p z t s  of the  same pro?erty the use of which w u l d  

d i s t o r t  the  average. The Kansas sa les  w e r e  selected witkou"L regard t o  

*e?'-r location such as being near an established community, nzirkets, 

t raasportat lon 9r other adv~ptages  features. 

As ~ 5 t h  the f(=sas lands Professor Tucker used a l l  of the sa les .  of 

Outlet  lands without regard t o  t h e i r  location. Although it is difficult 

t o  loca te  many or' the salcs of record, a study of these sales shows many 
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were located near or adjoining important to~ms,  These transactions d s o  

contain multiple salts =d are not limited t o  the f i r s t  re-sale of 

property, As with the Kansas Lands, consideration should be given t o  

the development of the Outlet lands during the ten year period coverei. 

by the sales used by petitioner's appraiser and due allowance made for 

im~rwed transportation, the development of important towns, and in- 

creased populatim in  the western part of the Outlet especially i n  tbe 

l a te r  years of the sales involved. That such factors cause a cha~ge ia 

conditions 2nd result in increasing the value of property i s  readily 

see3 when the average price per acre of $9.35 prior t o  1900 is c o q z e d  

with the period 1900-1904 >?hen it jumped t o  an average of $17.49 per 

zcre. ?t%ile it may be necessary, and at  times helpfcl, i n  these I a d i u  

cases to consider the re-sales of t?e l a d  being evaluzted, it is  alscr 

obvious that  due considez~tion be given and allowance made for tbe period 

of time involved 5n the re-sales with especial attention to changes i n  

condition due to  development and economic growth, Professor Tucker's 

aflawance for imprwenents on the sales rel ied upon for a l l  these reasons 

is believed t o  be ucrealistic, These private sales of record are very 

i q o ~ t a n t ,  however, since they do provide an hdication of value for small 

hprmed t r ac t s  in  and adjoining the subject tract.  These sales also 

zrc bdicat ive  of a markzt for lands in  the area in which the subject 

tr~ct, was located, It i s  necessary to  make due allowance io using these 

sales for the t h e  yeziod cwered by the sales occurring a f te r  the date 

of valuatim., &age 5-2 cozdi t io~s ,  de~elopnent of the areas involved 
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including economic a d  popda t ion  growth, acd t o  the ucquestianable 

fact that most, if n.st a l l ,  of the sales invalved improved property, 

Pe t i t i oce r ' s  appraiser was of the  opinion t ha t  t he  highest and 

bes t  use of t he  lands was fo r  the most par t  farming, with emphasis on 

t he  small grains ,  wheat and corn, which he t e s t i f i e d  was similar  t o  the  

use  of land i n  Kansas j u s t  north' of the  Outlet. On cross-examination 

Professor Tucker s t a t ed  t h a t  i n  ce r ta in  areas of the  OutLet the l a d s  

were bzs t  zdapted t o  l ivestock production. This witness t e sz i f i ed  t h a t  

t he r e  vere subs t an t i a l  areas, par t i cu la r ly  i n  the w e s t ,  but found on 

occasion i n  t he  east which are not adapted t o  cult ivation.  Professor 

Tucker fu r the r  t e s t i f i e d  t h a t  probably ha l f  of the  whole Outlet would 

be su i ted  t o  the  cu l t iva t ion  of crops. H e  s t a ted  t h a t  t he  t e rn  farming, 

as he used it, means a g r f c d t u r a l  pursui ts  of crop and livestock. On 

cross  exam3-aation pe t i t ioner  ' s a ~ p r a i s e r  agreed he did  not take i n to  

considerat2on t h i s  difference i n  l a ~ d  adaptabi l i ty  s ince  h i s  appraisa l  

w a s  based purely oa t he  s a l e s  he studied, 

Three valuat ion t;itno,sses, Richard B, Hall, Roscoe Ef. Sears and 

Oscar Monrad appeared for defendmt. A l l  t h ree  are  qual i f ied  appraisers,  

Sears 2nd Mcnrad made a ccrmbi~ed appraisal  repor t  (Def. Ex. 86) zr~d YE. 

Ilall prepared a s e p z a t e  repor t  (Def, Ex. 93).  Three appraisers, a s  did 

p e t i t i o n e r ' s  expert,  r e l fed  on the market data  approach t o  forin t h e i r  

opin-icns as 20 the  f a i r  market value of the  subject  t r a c t .  Defendanz's 

m p r a i s e r s  r e l i e d  chi-efly on the  value indicat ion obtained f r o m  a stucly 

of t s a ~ s f e r s  of hxge tracts of land i n  the  Stace of Texas. %ese sa l e s  
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Fere t r m s f e r s  of large r a ~ c h e s ,  Many of these transact5on.s w e r e  remcte 

in  time or located a consiZer&le distance from the subject  t r c c t ,  %.ose 

sales  nearest  t o  the e x t r e ~ e  western p a r t  of the subject  t r a c t  shaa a 

cozveyance i n  1899 of 162,534 acre ranch i n  Haasford, Hemphill, Hutchj-rrson, 

Ochiltree artd Roberts cowt ies ,  in the Texas pahandle  on botb sides of 

the South Caadizn  River at the rzte of $2.00 per acre; a sale of 630,768 

acres of land i n  Hatcfihson, Roberts, Carson and Gray counties, Texas, 

i n  I883 at the r a t e  of $1.20 per  acre; a sale i n  Gray and Donley counties, 

Texas i n  1883 of 37,055 acres at  the  rate of $2.75 per acre; a s a l e  of 

206,050 acres i n  Wheeler County, Texas, ia 1887 at  t h e  r5te of $2.00 per 

acre; and a t ransfer  of 150,400 acres in Col1ingsworth County, Texas, at  

the rate cf $2.00 per acre in 1887, 

Defendant's a?2r&sezs Momad and S e v s  were of the opinion t h a t  the 

highest an6 best  use of the subject tract was fo r  s a l e  t o  individuals or  

corporations for  division into  large ranc5es. Hz. H a l l  was of the cpinica 

that the h i g b s t  asd best  use of the  subject  tract was f o r  ranching o r  

other use by the c a t t l e  industry either as a &ole, o r  divided ammg 

&El?-ated opesaziocs, arid tha t  t5e buyers f a r  such purposes woiild be 

ma-Let v a h e  of &̂e subject t-rascv as af 1893 t o  be a: t he  average r a t e  

of $1-73 per z=e, ic zeach-ing his derermination ?Ir. H a l l  divided the 

&at would about: cross Alva north-south, but with the  Cimarron River a s  
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i ts  southwesterly boundary, consisting of about 2,500,000 acres, Yi, 

EaLL placed a value at t h e  rste cf $3.00 per acre. It is io t h i s  are2 

+hat are included Lazds the mcst productive i n  the State of Oklahma, 

according t o  t h i s  appraiser. The second area &chin the subject t r a c t  

considered by Eahl w a s  about 2,650,000 acres lying between the north fork 

of t he  Canadian River and the. area above mentioned which lands he befietied 

w e r e  worth $1.00 an acre in 1893. The remaining Lands in the subject 

tract, area of about 1,000,000 acres i n  the southwesterly corner of 

the tract which he said  consisted 02 the more sandy soils he appraised 

at  50 cents per acre. These last two areas were described by Mr,  EaLl 

as being characterized by extremely varied t e r r a in  and a high proportion 

of r w g h  and broken country. In these western areas HaLl said land 

smooth enough and othervise suie2ble is cultivated, largely f o r  pasture 

wheat and s~rghums, but by f u  t he  greater part of t he  region is su i t a5 l e  

only f o r  grazing purposes. 

Defeadant's appraisers, Mcmrad and Sears, found the f a i r  market 

value of the subject t r a c t  a s  of 1893 was $9,034,118.28, or a t  the r a t e  

of $1,50 per acre. ?3ey also considered the method of dividing tfie sub- 

ject t r a c t  i n t o  classes of land quality based on t he  s u r v e y ~ r s '  notes, 

Considering tfie subject  t r a c t  from east  t o  west they separated the sub- 

jsct tract in to  t h e e  areas of equal size. Ihe eastern sect ion consist ing . 
of good s o i l  according t o  the surveyors notes would i n  the appraisers '  

cpirrion have an average value of $3-00 per acre; t he  next section west 

consis t ing of f a i r  t o  good s o i l s  an average of $1.50 per acre and the  
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remainder of the t r a c t  t o  the  west consist ing of poor s o i l ,  largely un- 

frt for cul t ivat ion except for  the  lowlands along streams, would hzve ar. 

average value of 50 cents an acre i n  1893. 

It is  d i f f i cu l t  t o  follow the reasoning of defendant's appraisers  

tha t  the highest and best  use of the entire s ~ b j e c t  t r a c t  was for ranchlcg 

or other use of the c a t t l e  indcstry. In determining fair market value 

the highest acd most prof i t ab l e  use of which the  property i s  adapta3le 

and needed, or l ikely t o  be needed i n  the  near future,  is the  test used, 

There is  no dispute with respect t o  the  f a c t  t h a t  par t  of t he  subject  

t r a c t  was highly adaptable t o  cu l t iva t ion  and known t o  be such i n  1893. 

The record clearly shows a demand for these cul t ivable  lands as of the  

valuation date, They were then desired for farming purposes and it was 

not a question of pofzzieial use a s  scsh, It: was these crop lands which 

were so readily f i l e d  oa by thsse making the run i n  1893 while t he  grazing 

lands t o  tbe west of th5m were, f o r  the most par t ,  vacant f o r  a number of 

years, 

A thorough analysis of the record leads one t o  conclude that t h e  

highest an3 best uses of the subject t r a c t  were (1) cul t ivat ion-- that  

is CiOp raising i n  uzlits of 160 t o  320 acres s d  (2) cattle raising-- 

t6zt is  either large ranches or stock husbandry, General.3-y speakizg 

the  eastern half of &e subject t r a c t  was highly edsptable t o  cultivation 

whi'Le the xestera half wzs highly stritable f o r  c a t t l e  raising. 

In zeeching a deteriaination of the f a i r  mmket value of t he  6,022,754 

asre subject  t ract  the many factors  p e r t a i n b g  to the t r a c t  have been g*rea 

due consideration, The t r a c t  was known t o  contain a la rge  a rea  of fertile 



soil and aa equally large area of good grazing land. LC was not  an 

i so l a t ed  tzact fs f ram c?,ttllLzation. It was Sounded on tke nmth by 

the State  of k ~ s a s  xhiciz had bzen admitted t o  the Unfon in  1861 and on 

the  sorzth by the newly s e t t l e d  lands cf Oklahoma Territory. The tszc+, 

was not w i t h b u t  transportati.cn f a c i l i t i e s  fo r  three ra i l raods i n  the 

r r a c t  xrould be i~ easy reach of large areas of t5e region. The area 

was well  drained and there  was suf f ic ien t  water fo r  d m e s t i c  purposes 

though subject t o  periodic droughts. 

Dmaad f o r  the  land 5s a l so  a2 impor t a t  factor  t o  be considered, 

A study of t he  a d j o i n i ~ g  counties i n  Kansas would indicate  t h a t  as of 

1893 one could expect f a i r l y  rapid sale of the eastern par t  of the sub- 

ject t rac t .  A s  with !5e Kansas lands t h i s  eastern portiar? would be the 

first s e t t l e d  and the nsre quickly de~eloped due t o  the type of s o i l  

zzd proximiq t o  lciilg de-eloped areas i n  Kznsas. While there  was a gzeaE 

demand f o r  the  openlng of the t r a c t  for settlement the  a b i l i t y  of the 

prospective s e t t l e r  to pay for  the  l s ~ d s  aus t  be considered also,  The 

S i s to ry  of the clamor fo r  the  opening of Oklahoma lands fo r  settlement 

shaws t k a t  the settLers were fo r  the  most pzrt  poor farmers interested 

i n  semrfng  a homeste3d. Uhil,e some of tboae t21o made the run on 

si:E j e c t  k z d s  may have thcught they wotlld eventually obteia the l a d s  

f r ee ,  it cannot be assmed t h z t  the  great  nunber of s e t z l e r s  ~ h o  sc 

wiclrly setillecl the  easzern half of the szbject  t r a c t  believed they would 

not eventuzlly 52ve t o  pzy the ?rites estzblished therefor by the  Gomrn- 

rnent or  thaz the land was not  worth a t  l e a s t  tke pr ice  set by the United 
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States in view of the concIitians of sale. !These l iberal  Dovent pro- 

visions are an Important factor to  be coasidered with respect t o  denand, 

Settlers were allcwed seven gears from dace of entry t o  make f i na l  proof 

of 5 years' residence, cultivation and im?rovement, and t o  pay the pur- 

chase price required by law, Interest a t  4% per ~ u i n  on the purchase 
. . 

G 

price of the land was required from date of entry to date of f i na l  pay- 

ment of the purchase money, The lands were not taxable un t i l  the s e t t l ~ r  

received t i t l e  to  the land, The low interest rate, the tax f ree  feature 2c.d 

the locg period allowed for payment undoubtedly increased the demand for 

these l a d s ,  Without these liberal features sales of these lands would 

- have been seriously cur tdled unless the lands were offered a t  a reason- 

a51e price, Ecocmic conc?itio=zs tIxoug'Doui: the natioa in  1893 a d  fa;: a 

period thereafter were aot  good and while th is  factor is said t o  have 

affected Oklahoma Territory somewhat less than the country as a whole 

it is inportant when consideriag the f i n a c i a l  abil i ty of s e t t l e r s  t o  

pt~rchase lands under less libezal provisions than were availa5le i n  tliis 

Taking into consideration all of t3e r'acfrors pertaining to value 

previously diacussed he reh  as set  fortk, i n  f indi~lgs of fact ,  

a d  on the basis of the whole record, tWs Commission finds :hat as or' 

I k c h  3, 1893, the subjzct t ract  of 6,022,754.U acres had a f a i r  market 

value of $22,555,328,14 or at ehe average re te  of $3.75 per acre, 

Ccns ider a t  im - 
It i s  p ~ t ~ t i o n e r ' s  contention that the to ta l  amount paid t o  the 

13, 
Cfierokee fJat ion by defendant "as provided in  said Agreement of December/ lE91, 



for t3e 8,144,682.91 aces  of the Cherokee Outlet la~.cZs" wan the SLE of 

$10,423,262,99, consisting of the follow2..ng maants : 

Payment fo r  Pawnee; Pcoca; Nez Perce, and 
Otoe a d  Missoc;ria reserva'iions, and pay- 
ments t o  Freednen, Cela?;ares a d  S n ~ m e e s  
under Acts of &rcb 3, LSS3  (22 Stat, 624) 
ctcd P4sch 2, 1889 (25 Stat .  980, 994) , . . . , . . , . , , , $728,389-46 

P ~ p e r i t  provide2 for  tn 1891 Agreement ............. ,.$8,595,736012 

me consideration for the cession of 8,144,682.91 acres was, according t o  

pet i t ioner ,  at the r a t e  of $1.27 per  acre, Defendant on the ot3er h a ~ d  

contends that the total amount paid under the Agreement of 1891 was not 

$10,423,262,99, bur $8,595,735,12, Since, defendant ugues ,  the tatal 

zrea ceded by the Agreement was not 8,144,682.91 acres but 6,022,754.17, 

t3e s*m of $8,595,736,32 n k h h  the kgree~cent provides as  the monetary 

consideration should be applied to the 6,022,754.17 acres which would 

therefore arcaunt to a r a t e  of approximately Sl.42 per acre. 

roernent Etaving deterrciaed tha t  the Cherokee Nation by the 1891 Age- 

coweyed t i t ie  t o  o d y  6,022,754.17 acres t o  the  United States,  t he  title 

of t k  Cbercke Er'zZion t o  the remaizling acreage having been conveyed by 

t 5e  1833 deeds, it is rrecesaz-y t o  ascertajs. whetSsr the monetary ccn- 

~i -dzrat isn provided for  i n  the Agsement was neant t o  be solely for the  

6,022,754,17 a c e s .  The ChercLee Cmmission i n  its report  (Fdg, 22) 

re~ievr_d &e zpplication of the pr ice  s ta ted  i n  the Agreemen: to t 3e  

acreagc and these UniZed St2tes Cannaissicsers applied it thusiy : 



For the  Osage and Y.~sas ,  Tonkawa, Pamee, Otoe 2nd 
Missouria, and Ponca Reservations, embrachg 2,121,933.00 
acres, $1,25 ~ 2 r  acre, o r  $2,627,411, 'Less the  sum of 
$1,827,526.87, heretofore pa id  t o  t5e Chsrokees on 
acccunt of s a i d  r e s e r v a t i o n s  ar,d lands  west of the 
ArEansas River, or a net sum of $799,854,13, 

Fgr the remzining 6,022,754.11 x r e s  the  remainder of 
the  sum t o  be paid or $7,795,851,99, or $1,2944 per acre,  
wh?.cl~ is  less  thm 4.5 cents per acre more than the 
authorized proposition, 

The papen'i of $7,795,851,99 t o  the Cherokee Nation fo r  t he  sub jec t  +,race 

consisting of 6,022,754.17 zcres which had a f a i r  market value as of 

March 3, 1893, of $22,585,328.14, or sn average pr ice  per acre  of $3*75, 

w a s  unconscionable. 

With respect  t o  i ts  argument that t h e  consideration pa id  t o  t h e  

Cherokee Nation was adequate defendant urges that t he  pe t i t i one r  receive2 

varrous other consideratS.cns i n  the  1e91 Agreemezt which were of va lue  

such 2s provis ims  fo r  *c abrogation cf Art ic le  15 of t h e  1866 treaty , 

the removal of intruders from lands e a s t  of t5e 96th meridian, and t h e  

right t c  a accotlzlking. In reviewing these  provisions t he  Cherokee 

Caimisslon i n  i ts repozt t r a n s a i t t h g  t h e  1891 Agreement painted out  

thzt some of the  p rwis ions  created no new duties on the  part of the United 

S t z t e s  bue n.ere'ly were promises, t o  perform old ~32s  and t h z t  rights  given 

ll? kj7 &.e UrLted Statss were no longer considered of apr~reciable  value. 

b ? h i L e  these prcrrisions were k p o r t a ~ t  to the  Cherokee Nation they were 

%at, i?l view of t'neir nature and the significance attsched t o  them by 

:he Unitcd Sta tes  CoLrmissioners, of such vzlae tht  they should be takec 

i n t o  consideration i n  &*mining the adequacy of the coolpensation pro- 

v i d e d  f c r  in the  1891 Agree~ent. 
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Duress 

lZze Cherokee Nation, vhich had the fee simple t i t le  to the subject 

ezact at the cmencen?ent of negotiations under the A c t  of March 2, 1889, 

was not inclined t o  give up its land. For a-number of y e a s  the peti-  

t ioner  had been receiving monetary benefits from the lease of these 

lands t o  ca t t l e  men. This arrengement between the Cherokee Nation and 

the c a t t l e  industry had enjoyed the tacit approval of the Department of 

the Inter ior ,  It was only when the  Cherokees expressed a reluctance t o  

cede the subject t r a c t  that of f i c i a l s  of the  United States questioned 

the validi ty of the leases, The proclamation of the President declaring 

the leases i l l e g a l  and void and the  order of removal of cattle from the 

7 Outlet w e r e  obtafned through the e f fo r t s  of the Secret- of the In ter ior  

af ter  the F&child Comaissiun had informed him that he believed the 

Cherokees would not ccme t o  terms as long as they could secure revenue 

fram the  leasing of the Lands. 

The Cherokees were also under other pressures by the Fairchild Com- 
. . 

mission t o  agree t o  the cession at the price offered by the Government, 

Fairchild zdvanced the possibi l i ty  of se t t l ing  t r ibes  on the Cherokee 

hmekmd and western t r ibes  orr the subject tract. Throughout the 

negotintlons tbe government representatives insis ted they could not 

exceed the offered price of $1-25 per acre s e t  by Congress. The Cherokees 

b e c a e  well aware of the constant clanor by the public and Congress for  

t5e openizlg of the lar?ds t o  white settlement and the evident disposition 

or' Congress co secure the L a d s  with or without the consent of t5e petit ioner,  
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The Cherokee representa t ives  under the circumstances t r i e d  diligently t o  

bargain with respect t o  the purchase price but the United S t a t e s  Con- 

n i ss ioners  were a d m a t  in i n s i s t i ag  on $1,25 per acre. Although at t l ~ e  

S n a l  meeting the Cherokees were successful i n  havhg the  purchase price 

ra ised a few cents per  acre  the record i s  clear that there was no arm's 

length bargafning between the par t i es  to the negotiation. The Cherokees 

vere  subject to  duress in obtaining from them a cession of the subject tract, 

Conclus hon 

The Go~cmission concludes t ha t  the Cherokee Nation is entitled t o  

recover from defendant under Clause (3) Section 2 of the  Indian Claims 

Cmmission A c t  the sum of $14,789,476.15, which is t h e  di f ference between 

the fair market value of t he  subject t r a c t  of 6,022,754.17 acres amounting 

to $22,585,328.14, and t he  consideration of $7,795,851.99, less such 

offsets as defendant may be en t i t l ed  t o  under the prcvis toas  of the 

Indian Claims Conimissicm A c t ,  60 Stat, 1049. 

Wm. M. B o l t  
Associate Comnissianer 

We concur: 

T. Harold Scott - - - - -  
AssociaEe Cmmissioner 




