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OPINION OF THE COMMISSION

Holt, Associate Commissioner, delivered the opinion of the Commission.

>This claim was duly filed by the Cherockee Nation of Indiams.
Petitioner alleges that anterior to and on December 19, 1891, it was in
the exclusive ownersE?p and possession of the title in fee of certain
lands, commonly referred to as the Cherokee Outlet, aggregating
8,144,282.91 acres lying between the 96th and 100th meridian west
longitude, south of the State of Kansas, and north of the then "Creek

Country,"” in what is the present State of Oklshoma. Petitiomer further
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alleges that these Outlet lands were the western portion of the lands
described in a patent issued to petitiomer by the defendant, dated
December 31, 1838 (Pet. Par. V). Petitiomer states that on December 19,
1891, the defendant, by duress and force exercised upon petitiomer,
compelled the Cherokee Nation to cede to defendant the lands in the
Cherokee Outlet for the grossly inadequate consideration of $1.05 per
acre (Pet, Par. XII).

Defendant in its answer alleges as an affirmative defense that
prior to December 19, 1891, petitiomer was not in the exclusive owner-
ship and possession of the.title of any lands in the Cherokee Outlet,
Defendant states that by the Treaty of July 19, 1866, 14 Stat. 799,
Article 16, the Cherokee Nation consented to have many tracts within
the area set aside fer froiendly Indians; that by formal agreements and
deeds the Cherokee Nation consented to set aside areas within the Outlet
for the Ponca, Osage, Pawnee, Nez Perce, Otoe and Missouria and Kaw |
Tribes, Defendant alleges that at the time of the Agreement of 1891
petiticner had no interest in the 2,121,928,74 acres of land set aside
for these friendly tribes in the Outlet and for which lands the Cherokee
Nation had executed deeds prior to the 1891 Agreement (Deﬁ. Answer, par. 4
2ad 5), In its petition the Cherokee Nation claims that the lands in
the OCutlet were 2zssigned to these tribes upon terms and conditions
determined and dictated solely by defendant and which were at variance
with and in breach of the express provisions of Article 16 of the 1866

treaty. Petitioner further asserts that the price fixed for said lands
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was set without the consent or knmowledge of petitiomer (Pet. Par. XIX,
XX). The petition alleges that petitioner's full, complete, legal and
equitable title to these assigned lands did not pass to defendant for
the use of said tribes until March 3, 1893, the date of ratification of
the 1891 Agreement.

The detailed history of the Cherckee Nation and its removal west of
the Mississippi River has been fully set forth in previous decisions and

need not be reiterated in this case (The Cherckee Nation v. U. S.,

Docket No, 24, 2 Ind., Cl. Comm. 37; The Cherckee Nation v. U. S., Docket

No. 2, Ind, Cl, Comm, 7)., By the Treaty of May 6, 1828, 7 Stat, 311,
the Cherckees in exchange for certain lands in Arkansas were guaranteed
a specific tract of 7,000,000 acres of land in what is now the State of
Oklshoma and said treaty further guaranteed in additionm to the seven
million acres a perpetual outlet west of the described tract as far west
as the sovereignty of the United States and their right of soil extended.
The guarantees thus extended the Cherokees were again repeated in the
Treaty of February 14,-’ 1833, 7 Stat, 414, which changed the boundaries of
the seven million acre tract due to a conflict with lands of the Creek
Nation, ané the United States in this treaty in Article I agresd that
"letters patent shall be issued by the United States as soon as practi-
cable for the land hereby guaranteed,

On December 31, 1838, a land patent was issued by the United States
to the Cherokee Nation granting two tracts of land., The patent states

in its preamble that the conveyance was made in consideration of the
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promises made by the United States in the 1833 and 1835 treaties to
guaranty, secure and convey by patent to the Cherokee Nation these tracts.
The patent includes as a single tract the 7,000,000 acres and the per-
petual outlet because these lands had been surveyed as ome tract., The
patent stated this tract coatained 13,574,135,14 acres, The second

tract granted by the patent consisted of 800,000 acres in Kansas pur-
chased by the Cherokees from the United States for $500,000.00 by the
Treaty of December 29, 1835, 7 Stat. 478, II Kapp. 439.

During the Civil War the Cherokees made an alliance with the
Confederacy. A portion of the Cherokees later renounced this alliance.
Following the War between the States the United States entered into the
Treaty of July 19, 1866, 14 Stat. 799, II Kapp. 942, with the Cherokee
Nation, By the provisions of Article I the “pretended treaty' entered
into by the Cherokee Nation with the Confederated States, which was
repudiated by the national council of the Cherokee Nation on February 18,
1863, was declared void., By Article 2 amnesty was declared for the
members of the Cherokee Nation by the United States and the Cherockee
Naticn, Under the provisions of Article 15 it was agreed that the United
States could settle any civilized Indians, friendly with the Cherokees
and adjaceunt tribes, within the Cherckee country, on occupied lands east
of 96 degrees of longitude on such terms as might be agreed upon by such
tribe and the Cherockees, subject to the approval of the President of the
United States. The parties to the treaty also agreed by Article 16

that:
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The United States may settle friendly Indians in any part
of the Cherokee country west of 96°, to be takem in a compact
form in quantity not exceeding one hundred and sixty acres
for each member of said tribes thus to be settled; the
boundaries of each of said districts to be distinctly marked,
and the land conveyed in fee-simple to each of said tribes to
be held in common or by their members in severalty as the
United States may decide,

Said lands thus dicposed of to be paid for to the Cherckee
Hation at such price as may be agreed on between the said
parties in interest, subject to the approval of the President;
and if they should not agree, then the price to be fixed by
the President,

The Cherokee Nation to retain the right of possession of

and jurisdiction over 2ll of said country west of 96° of

lengitude until thus sold and cccupied, after which their

jurisdiction and right of possession to terminate forever

as to each of said districts thus sold and occupied,

And by Article 31 of this treaty it was provided that:
All provisions of treaties heretofore ratified and in

force, and not inconscistent with the provisions of this

treaty, are hersby re-affirmed and declared to be in full

force; and nothing herein shall be construed as an acknow-

ledgment by the United States, or as a relinquishment by the

Cherokee Nation of any claims or demands under the guarantees

cf former treaties, except as herein expressly provided,

By the Act of June 5, 1872 (17 Stat. 228) Congress approved the
selection of lands for the Osage and Kaw Indians in the Cherckese Outlet
between the 96th meridian and the Arkansas River (seze Royce's Maps
Areas Nos., 534 and No, 535), amounting to 1,570,191,30 acres of vhich
100,137,.32 acres were contafned in the Kaw Reservation., By Act of
March 3, 1873 (17 Stat, 530, 538) the sum of $1,099,137.41, at the
rate of 70 cents per acre, was placed to the credit of the Cherckee

Hation on the books of the United States Treasury to pay for said lands.

Under authority of Articie 16 of the 1866 treaty the United States
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also settled other tribes on lands in the Cherokee Outlet west of the
Arkansas River, The Pawnee Tribe was assigned a tract containing
230,014.04 acres within the Outlet which was confirmed to them by the
Act of April 10, 1876 (19 Stat. 28; and see Royce Area No. 591). The
Otoe and Missouria Tribe was assigned a tract of 129,113.20 acres (Royce
Area No. 627), There was set aside a tract consisting of 101,894.31

acres (Royce Area No, 628) for the Ponca Indians which was confirmed by

~ the Act of May 27, 1878 (20 Stat. 63, 76). In 1881 the sum of $48,389,46

was appropriated to be placed to the credit of the Cherokee Nagtion for
the purchase of the Ponca Reservation. The Nez Perce (Joseph's Band)
were assigned and settled on a reservation of 90,710.89 acres (Royce

Area 606) under the Act of May 27, 1878 (20 Stat. 63, 74). This tract
was later transferred in June 1885 to the Tonkawa Tribe. In 1880 Congress
appropriated $300,000,00 "to be paid into the treasury of the Cherckee
Nstion out of funds due said nation, for its lands in the Indian Terri-
tory west of the Arkansas i{iver, as per estimates of the Secretary of

the Interior, % * %" (21 Stat. 248)., In 1883, Congress also appropriated
$300,000.00 "“to be paid into the treasury of the Cherokee Natiom, out of
the funds due under appraisement for Cherckee lands west of the Arkansas
Rivexr, * % %: Provided, That the Cherokee Natiom, through its proper

authorities, shall execute conveyances, satisfactory to the Secretary

.of the Interior, to the United States in trust only for the benefit of

the Pawnees, Poncas, Nez Perces, Otoes and Missourias, and Osages now

cccupying said tract, as they respectively occupy the sagme before the
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payuent of said sum of money" (22 Stat. 624). OCn June 14, 1883, the
Cherckee Natiom executed deeds for these respective reservations to the
United States in trust for the bemefit of the above-named tribes,

The creation of these recervations west of the 96th meridian cut
off the Cherokee Nation from the Outlet lands but did not prevent the
petitioner from securing some benefit from the lands west of the
Arkansas. Those lands were being used by cattle men to graze large
herds. TFollowing the Civil War the State of Texas had within its
borders an enormous amount of cattle for which markets were needed.

The result was the great drives to the north to the cow towns in Kausas,
from vhich they were shipped east to market, Most of the cattle were
driven over the trai_ls leading across Indian Territory through the
Cherokee Outlet., At first the Chercke=zs received little compensation
frem the cattlemen who pastured their cattle on the Outlet to hold them
for buyers or to fatten them up. With the passage of time the Cherokees
demanded a grazing tax on the herds, In 1883 the Cherckees agreed to
lease their Outlet lands to the Cherokee Strip Live Stock Associatiom
for $100,000,00 a year for a term of five years and in 1888 a new lease
was made for a five year peried in consideration of the sum of $200,000.00
a year.

For a decade prior to the negotiations with the Cherokees for the
purchase of the remaining lands in the Outlet there was an ever increasing
demand £or the opening of lands in Indian Territory for white settlement.

The famed "Boomer' movement of the 1880's aroused widespread public
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interest in these lands. This movement was encouraged by commercial
interests such as the railroads and trades people in Ransas. The raii-
roads were particularly interested since their limes ran through Indian
territory which provided little traffic., Most of the "boomers' were
poor farmers who hoped to obtain free lands under the homestead laws,
Many settlers entered "No-Man's Land" which later became Beaver County,
Oklahoma. There they were squatters who for years waited to file on
larnds in what became the 'Oklahoma Panhandle" which adjoined the Cherockes
Outlet to the west. These lands had been excluded from the State of
Texas when admitted to the Union in 1845 because it was above 36° 30°
ncrth latitude and remained public domain not a part of any state or
territory until it was attached to the Territory of bklahcma in 1890
and until that timerwas nct subject to the homestead laws, With the
opening in 1889 of the Unassigned Lands in Cklzhoma Territory most of_
the squatters reportedly left No-Man's Land to tske part im the run on
the newly opened lands,

As early as 1885 steps were taken with a view towards the opening
of Indian Territory to white settlement. By the Act of March 3, 1885
(23 Stat. 362, 384) the President of the United States was authorized
"to open negotiations with the Creeks, Seminoles, and Cherokees for
the purpose of opening to settlement under the homestead laws the un-
assigned lands in said Indian Territory ceded by them respectively
# % % by the several treaties % % *' in 1866, While the 1866 treaties
(14 Stat, 785 arnd 14 Stat. 755) with the Creeks and Seminoles provided

for cessions of lands in Indian Territory the Cherokee treaty (14 Stat,
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799) did not, No negotiations with the Cherckees were completed under
this Act. 1Im the years following 1885 variocus bills were introduced in
Congress providing for the organization of the Territory of Cklahoma
wnich would have included the Cherokee Outlet and provided for the pay-
ment of $1.25 an acre for the lands less the amounts already paid to the
Cherokees., During the hearings on these bills the question of the
validity of the leases to the cattle men was raised and the need of the
lands for white settlement was stressed in the reports of committees.
Representatives of the Cherckee Nation in Washington vigorously opposed
all legislation pertaining to a purchase of the lands.

Cn March 2, 1889, an Act was passed (25 Stat. 980, 1005-1006) which
provided in part as follows:

The President is hereby authorized to appoint three com-

missioners, * * ¥, to negotiate with the Cherokee Indians

and with all other Indians owning or claiming lands lying

west of the ninety-sixth degree of longitude in the Indian

Territory for the cession to the United States of all their

title, claim, or interest * % %*: Provided, That said Com-

mission is further authorized to submit to the Cherockee

nation, the proposition that said nation shall cede to the

Uuited States in the manmer and with the effect aforesaid,

all the rights of said nation in said lands upon the same

terms as to payment as is provided in the agreement made

with the Creek Indians of date January nineteenth, eighteen

nundred and eighty-nine, and ratified by the present Congress
* % %,

The Commission appointed by the President under this legislation was
composed of Genmeral Lucius Fairchild, General John F, Hartranft and
Alfred M, Wilson,

This Commission arrived at Tghleqush, capital of the Cherckee

Natiom, in late July, 1889. Fairchild reported soon after his arrival
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that Cherckees were much opposed to the selling of their lands, The
Fairchild Commission made the Cherckees an offer of $1,25 per acre for
all their title, claim, or interest in or to all that part of the Indian
Territory west of the 96th meridian, excepting that part of the outlet
east of the Arkansas River Zasage and Kaw Reservatioqg? and also deducting
from the offered purchase price the sums theretofore paid to the Cherokee
Nation on account of lands in the outlet west of the Arkamsas River, In
these negotiations the Commission informed the Cherokee representatives

- that "this offer does not raise the question of title, The offer is
$1.25 per acre, whether the title, claim, or interest is good, bad or
indifferent." During the negotiations conducted by the Commission while
Fairchild was chairman, the Govermment negotiators insisted that the
Cherokees agree to tﬁe pricz of §1.25 per acre, which Fairchild said was
the sum paid the Creecks. The Commission also claimed it had no authority
to agree to a greater price per acre, The Cherokees, whom the Secretéry
of the Interior said were influenced by the Cattle syndicate, were
reluctant to enter into any agreement and insisted that if induced to
sell then they should receive the full value. The Fairchild Council
remined them of the possibility of the opening for settlement of lands
south of the Outlet occupled by Indians "with no titles'" and the settling
of these Indians on Cherckee lands east of the 96o of longitude under

the provisions of Article 15 of the 1866 treaty. Later ian the negotiatioms
Fairchild intimated that western tribes might also be so settled on

Cherockee lands, Under Fairchild's chairmanship there was no arm's length
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bargaining by the parties to the negotiations. The Commission made but
one cffer of $1.25 per acre and backed it up with threats of placing
other Indians on Cherokee lands east of the 96th meridian and of loss
of revenue by the custer of the cattlemen from lands west of the Arkansas
River. The Cherokees still refused the terms offered by the Commission,
While negotiations were being conducted in Cherokee country in the
fall of 1889, Secretary of the Interior Noble in Washington was busy
iovestigating the validity of the leases which permitted the cattlemen
to occupy the Outlet. Noble secured an opinion from the Assistant
Attorney General for the Interior Department that held the leases were
made without authority of law and that the cattlemen could be removed
from the Cutlet, On February 17, 1890, the President of the United
States, based on an opinion of the Attorney General that the leases
ware illegal and void, issued a proclamation ordering the removal of
the cattle companies and their stock from the Cherckee Cutlet by
October 1, 1890. The removal date was later extended for two months.
Generzl Fairchild resigned from the Commicsion on January 1, 1890,
and David Howell Jerome became the new chairman of vhat has become to
5e known as the Cherckee Commission. The Commission under Jerome enjoyed
better relations with the Cherckee representatives than it had ex-
perienced under the petulant chairmanship of General Fairchild but
the pegotiations were destined to continue for about two years., The
Cherokee Commission in Decewbar 1890 offered the Cherokees $7,528,442.19

for a cession of 211 the title, claim, right and interest of the Cherockee
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Nation in and to the Outlet lands west of the 96° of longitude, Later,
in 1390 when the Cherokees brought up the gquestion of additional poyment
for the reservation lands conveyed to other tribes in which they claimed
a reversionary or equitable interest, the Cherckee Commission raised
its offer to $7,970,777.53. The Cherckees also advanced twelve propo-
sitions which they urded should be included in any agreement and stated
that if all their éropositions were accepted the Cherokee Nation would
agree to accept $2.50 per acre., The Cherokee delegates realized that
the eventual opening of the Outlet to white settlement was inevitable,
They knew it was largely -z question of whether they should accept the
Government's offer or leave the matter to be decided by Congress. Under
these circumstances, while also endeavoring to secure a higher purchase
price, they coucentfated ca the propocitions previously mentiomed such
as the abrogation of Article 15 of the 1866 treaty, cdmpensation for
railroad rights of way, removal of imtruders on Cherokee lands east of
the 96th mexidian and further payment for the six reservations deeded to
the Urited States in trust for other tribes, The Cherokee Commission
agreed to a number of the propositions advanced by the Chercokees, re-
jected cthers ard some were withdrawn by the Indisns, The parties could
act agree, however, on a purchase price with the Commission still con-
tending for $1.25 per acre for lands west of the Arkansas River.

At the beginning of the final weeks of negotiations in the winter
cf 1891 the Cherokee Nstion submitted to the Cherckee Commission a

written proposal to cede a described tract (fhe subject tract) comsisting
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of 6,022,754.11 acres more or less to the United States fer and in
consideration of certain proposals which have been previocusly dis-
cussed and the payment of $3.00 per acre for gll lands ceded and relin-
quished, The issue of the Cherckee interest in the Osage and other
reservations in the Qutlet was raised' again dv;zring these meetings, In
regard to this matter Commissioner Sayre obseﬁed in part as follows:

* % % How one word in regard to the Osage lands here you have
as you have mairtzined tendered to the United States a prope-
sition of two doilars per acre for that land /the Cherckees
had reluctantly reduced their asking price for the cession
from $3.00 to $2,00 per acre/ less the 70¢ you have received
and have said that we invited it., I want to state how it
was invited. When you proposed in 2 written proposition to
have authority to sue for lands or sue for monmey we said we
wouldn't consider any claims outside of the Indian Terri-
tcry /the Cherokees claimed No-Man's Land/ but if you
claimed lands west of 96° we would negotiate for them and
you said you claimed a reversionary interest in the lands
conveyed to the Oszges and those little tribes. Now in
point of fact ané law you have and can have no interest

in the Osage lands or the Pomcas, Otoes, Tonkawas, Pawnees
or Nez Perces beczuse you have conveyed those lands in fee
simple, but what you do have in relation to those lands

and vhat we considered and made the basis for our increase
cf the price was because those lands were not appraised or
the price fixed with your consent, but your interest, im-
mediate or remote, has forever gome as far as title is con-
cerned to those lands or any of them % * %

The Cherckee Commission on the final day of negotiations offered the
Cherokees $8,353,325.32 for all the lands west of 96° longitude which

the Commissioners stated was at the rate of $1,25 per acre less sums
already paid the Cherckees for the reservation lands in the Outlet

deeded to the other tribes. The Cherokees, although cqntending the

iands were worth morec, countered with a proposal they be paid $8,595,736.12

which was agreed to by the parties,



9 Ipd. Cl. Cemm, 162 210

By the terms of the Agreement of December 19, 1891, the Cherckee
Nation ceded and relinquished to the United States all its title, claim,
and interest of every kind and character to all lzands bounded on the
west by the 100° of west longitude, on the north by the State of Kansas,
on the east by the 96° of west longitude and on the south by the Creek
Nation, the Territory of Oklahoma and the Cheyenne and Arapshoe Reser-
vation. This zrea contained 8,144,682,91 acres. For and in consideration
of the cession and relinquishment the United States agreed, among other
things, to the abrogation of the 15th Article of the 1866 treaty; to
render an accounting of mozmeys due the Cherckee Nation under certain
treaties; to allow Cherokees who prior to November 1891 had occupied
any of the land in question to select and claim an eighth section of
land thevein but the tuial allotments were not to exceed 5,600 acres;
to remove intruders from Cherckee lands; and to pay the Cherokees the
stipulzted price of $8,595,736,12 for the cession and relinquishment,
The Agreement further provided that if the Agreement were not ratified
by Congress oa or before March &, 1893, it was to be utterly void.
Congress ratified the Agreement by the Act of March 3, 1893, 27 Stat,
612, 640, subject to certain smendments, The Cherokees acceptgd the
anendments on April 3, 1893, and a deed of relinquishment tc the United
States was executed on May 17, 1893,

It is defendant's contention that, as of 18593, (1) the Cherokee
Nation had no right in the 2,121,928 acres west of the 26th meridian

deeded in trust in 1883 to the United States for other tribes, and
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(2) that in 18923 the Cherckee Nation did not have a fee simple title to
the remaining 6,022,754 acres west of the 96¢h meridian. With respect

to the reservation lands deeded in trust for other tribes petitionmer
contends that although "the Cherokee Nation parted with the fee simple
title * ¥ * yet it had an equitable clzim against the United States for
the plain violation of Article 16 of the Treaty of 1866 in its valuing
these Outlet lands without regard for their fair market value' (Pet.,

Br., p. 207)., Petitioner further conterds that "the United States offi-
cials acknowledged that the appraisals of the deeded lands were made

in violation of the rights of the Cherokee Nation under Article 16 of the
Treaty of July 19, 1866, and for a fractiom of their value; and for that
reason the United States Commissioners included the deeded lands in the
total area of 8,144,682.51L acres ceded in the March 3, 1893 Agreement,
and valued them as of that date along with the other lands of the cessionm,
tréating the payments previously made therefor as paymeants on account of
the entire cession.” Since Congress ratified the agreement, petitiomer
urges that the United States effectively waived its right thereafter to
stand upon the deeds previously executed, This Commission after care-
fully considering the whole record does mot believe that defendant in-
tended to waive its right but rather the officials of the Govermment
realized that the Cherckees claim2d the consideration received for the
reservation lands had been inadequate and offered to pzy an additional
sum to raise the consideration for such reservations to the price of

$1.25 per acre (Findinzs 11 and 18). This is far different from holding
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that the United States agreed to treat the question of the reservaticas
as though the Cherockees were disposing of their title to these lands as
of 1893, As the Commissioners who conducted the negotiztions noted in
their report accompanying the executed agreement with respect to the
reservations "The title was divested, but the claim for increased com-
pensation remained alive and active.” (Fdg. 22) The purpose of the
United States Commission was to secure a cession of any right, title or
interest the Cherckees claimed in the Outlet, The reservation lands
were included in the offered price, less the amounts previously paid,
to quiet the Cherokee claim of imadequate compensation for said lands,
Whether the total sum paid including the additional compemsation which
raised the price per acre paid for the reservations to $1.25 per acre
was uvnconscionable as of the dates of tzking can not now be decided
on the valuation evidence before the Commission. As of 1893 the Cherockee
Natiorn had no title to the 2,121,928.74 acres deeded in trust to the
United States for other tribes, Vhile the Cherockees also advanced a
claim to é reversionary or equitable interest in the reservation lands
there is no basis in law for such interests since the 1866 treaty speci-
fically provided that when lands west of the 96th meridian were sold and
cccupied by other tribes then the jurisdiction and right of possession
of the Cherokee Nation was to terminate forever as to each of said
districts thus sold and occupied.

As previously pointed out, the Cherokee Nation had been guaranteed

by the United States under certain treaties a seven million acre tract
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in Indian country and a perpetual outlet west of the tract as far west

as the sovereignty of the United States and their right of soil extended,
In 1838 the United States issued a land patent to the Cherckee Natica cco-
veying to said Nation as a single tract the 7,000,000 acres and the lands
of the Cherokee Outlet, Defendant in its brief and in oral argumeant
questions whether the United States ever intended to give the Cherokee
Nation full Indian title to the Outlet lands., Defendant's position
obviously is that the Outlet was meant to be but a mere passageway for

the Cherokees, Petitioner argues that the fee simple title to the Outlet

lands is res judicata citing The Cherckee Nation v. United States, 2 Ind,

Cl., Comm, 7, 36, aff'd 124 C., Cls. 127, 133-134, In that case the
Cherockee Nation, petitioner herein, claimed “compensation for 14,160,000
azcres of land bounded cu the east by the 100th meridian, west longitude,
on the wast by the Rio Grande River and lying between the 36° znd 37°
parallel of north latitude, commonly known as the Cherokee 'outlet',”
In its answer (paragraph 21) in that case defendant admitted that a
patent had been executed by the United States on December 31, 1838,

"and said patent comveved 14,374,135,14 acres (including the 800,000
acres of Karsas land} to the Cherokee Hztion,” Ia the same answexr

(par. 42) defendant alleged that it had fully and completely carried
out its promise of an Cutlet to the 100th degree of west longitude as
providad for by the Treaty of 1828 and “that the Outlet granted by the
Treaty of 1828 was strictly im accordance with pledges made subsequent

o the Treaty of i817." (Underscoring suprlied)
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The Cherckee Naztion in the case relied upon azs being res judicata

cof the question of title to the lands in the instant suit sought recovery
for the lands west of the 100th meridian under clauses (3) and (5) of the
Indian Claims Commission Act, 60 Stat, 1049, Petitiomer therein urged
that the failure to provide the Cherokees an outlet to the west in the
1817 treaty was a mistake of fact and that the failure to provide such
an outlet as allegedly promised did not comport with fair and honorable
dealings, Defendant argued that there had been no promise made of an
cutlet to include the lands west of the 100th meridian and that by the
treaties of 1828, 1833 and 1835 the Cherckees recognized and agreed that
they were “to get a grant of land only ‘as far west as the sovereignty of
the United States and their right of soil extend'."” With respect to
recovery under clause (5 the defendant in that case (Def. Br., p. 58)
argued in part as follows:
“We hagve heretofscre pointed out that in giving the Cherokees

an outlet to the gazme country they were specifically told 'you

acquire thereby, no right to the soil, but merely an outlet,’

and, 'It was from the commencement, so understcod by all

the Cherokees,' But the fact is that the United States did

give to the Cherckees a ‘right to the soil' by the treaties

of 1833 and 1835 and the patent of December 31, 1838,

This 'right to the soil' was recogrized when, by the Treaty

of July 19, 1866, 14 Stat. 799, the Cherokees agreed to p%rmit

other Indians to be settled on their lands west of the 96 of

west longitude, the price to be paid to the Cherokee Nation,

and by the agreement of December 19, 1891, ratified by the Act
of March 3, 1893, 27 Stat, 612, 640, * * *,

Assuming, for the sake of argument only, that the Cherckees
had been promised an outlet to the Rio Grande, certainly, under
the undisputed evidence in this record, they were to acquire
thereby ‘no right to the soil,' but oniy an 'outlet.' Since,
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therefore, they received from the Govermment the title to
14,375,135 acres by the patent of 1838 znd sold 8,14%,682,91
acres thereof for $10,423,262.99, they zre not in any position
to clgim that the United States failed to treat them fairly
and honorably. They received far more than they were ever
'promised' by anyone,“

The defendant, thusly, introduced the question of the Cherckee title to
the lands in the instant case, not because that was the ultimate question
to be decided in the former case, but because defendant believed that if
iZ. were shown that petitioner obtained the "right to the soil' of the

lands east of the 100th meridian then the Cherokees had obtained more
than they claimed they had been promised in the ‘ocutlet' and the Indians
had therefore been treated fairly and honorably.

In deciding against the Cherckees in the former decision (2 Ind.
Cl. Comm. 7, 36) this Commission gave careful consideration to the question
raized by defendant with respect to the claim under clause (5) and held
in pavt as follows:

* % % Certainiy, if that would have been a compliance

with the Govermment's obligation in this respect, then the

providing for the fze simple title ownership of 8,14%4,682.91

acres in Oklzhoma, of the value of $10,423,262.93, to the

west of their home of 7,000,000 aczes, was coempliance with

the obligation 2nd more as to the ocutlet, The many refereunces

tc the ocutlet lands indicate that the Iadiczn title or use

thereof wzs not intended originaliy to be of the kind of their

homeland treet of 7,000,000 acves - but fipally the title was

wade the scme-a fee simple one-and thus became of much greater
value than had been promised,

The decision of this Commission in The Casrokee Natinn v. The United

Brates, 2 Ind, Cl. Comm, 7 with reepect to the title the Cherokees
received in the lsnds in the instent case in zes judicata and not

sbiter dictum =2s comtended by the defendant, Choctaw Natiem v. U._S.,
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133 C. Cls, 207, affirming 2 Ind, Cl. Comm. 581, The Court of Claims
in.g;fixaiagthe decision of the Cormission also held that (124 C. Cls.
127, 133-134):

% % % The treaty of 1828 recognized im the most explicit
terms that the Cherokees were entitled to more than the lands
which had been surveyed znd definitely bounded for them; the
question whether the 'outlet' meant absolute ownership or
merely a right of passape or use was resclved in their favor
by the issuance, in 1838, of an outrizht patent to them of
the lands 2ll the way to the 100th meridian.

We conclude that whatever obligation can be spelled ocut

of the rather exzpansive language used by Government offi-

cigls during and after the megotiation of the treaty of

1817 was fulfilled fairly and in good faith by the Govern-

ment's subsequent conduct in regard to the Cherckee Indiams.
According to the decisions of the Court of Claims and this Commission
the Cherokee Nation had received the fee simple title te the lands in-
volved in the instant casz.

Defendant further comtends that by the 1866 treaty, supra, the
United States acquired zn interest in the lands in the Cherokee Cutlet
vhich resulted in the Cherokes title in the lands being reduced to a
'limited fee" (Def, Br., p. 130; Tr. 745-745). It is true that by the
1866 treaty the United States acquired the right to settle friendly
Indizns on the Cherckee Catlet but only upon psyment of the purchase
price to the Cherckee Indiams, The same treaty also provided, as
previously nsted, thet the Chercolee Nation was to retain the right of
possession and jurisdiction over these COutlet lands until so scid zud

cecupied, while the treaty did give the United States the right to

settie friendly tribes it &also recoguized in the Cherokee Nation the
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‘right to the soil' in said lands by providing for payment to the said
Nation. The title of the Cherckees was further recognized by Congress
in 1883 when it required the Cherokee Nation to execute conveyances to
the United States in trust for the tribes who had been settled on the
Cutlet. The Cherckee Nation by virtuve cf the 1838 patent continued to
hold such lands in the Cherokee Outlet which had not been conveyed by
the 1883 deeds by fee simple title until ceded to the United States
under the provisions of the 1891 Agreement,
Valuation

The subject tract which is to be evaluated coasists of 6,022,754,17
acres located within the Cherokee Outlet west of the Arkanmsas River in
what is now the State of Oklchoma, less the reservation areas of the
Pavmee, Otoe and Missouria, Ponca, and Nez Perce Indians. The tract
is rectangular in shape being about 150 to 160 miles in length from east
to west and about 60 miles in width. As of 1893 the tract was bounded
on the north by the State of Kansas, on the west by the Oklahcma Par-
handle (then Beaver County and sometimes knowm as ‘no Man's Land") and
the northern edge of the Texas Panhandle, To the south of the subject
tract was located the newly settled part of Oklzhoma Territory opemed
in 1889, which extended from the Texas Panhandle on the west to the
lands of the Creek and Seminole Indians in the east. To the east of
the subject tract was the Osage Reservation, the western boundary of
which was the Arkamsas River and to the east of this reservaiion were

the so-called hame~lands of the Cherokee MNation.
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The subject tract was for the most part a treeless prairie with
some porticns of the western part being rough and broken. The elevation
ranges from some 786 fect at Pawnee to 1880 feet at Woodward, These
lands were gemerally well watered and drained. The principal streams
are the Arkansas, the North Canadian, the Cimarron and the Salt Fork
of the Arkansas Rivers., The climate of the area varies from east to
west, The annual average rainfzll ranges from 20 inches in the extreme
western portion to asbout 34 inches in the eastern end. More than 80
percent of the yearly precipitation cccures during the growing season.
The summers are long and occasionally very hot while the winters are
generally mild and of short duratiomn. The average number of frost-free
days range from approximately 190 in the northwest section to about 210
in the southeastern Aportica of the area. There are frequent drought
periods in summer,

Soils of the subject tract include alluvial bottom lands, Reddish-
Prairie, Rolling Red Plains, Cross Timbers and a small smount of Blue-
stem Hills, It is thc; eastern half of the subject tract which contains
for the most part the Reddish-Prairie soils and in this section are in-
cludad lands the most productive in the State of CGklszhoma, In this
eastern portion the topography consists of relatively smoota terrain
with deep soil, originally covered with a heavy growth of native grasses,
which has proved exceptionally well adopted for the successful growth of
wheat, The western half of the subject fzact comsists of Rolling Red

Plains for the most part. These are the lighter textured soils with
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deep loose sandy sub-soils and were only moderately productive. The
soil types and climatic conditions of the tract and adjoining Kansas
lands are similar. The tract contained no timber or known minerals of
commercial valve as of 1893,

The State of Kansas, admitted to the Union in 1861, adjoined the
subject tract to the north, In 1890 the population of Kansas was
1,427,096, The Kansas counties adjacent to the tract were Cowley,
Sumner, Harper, Barber, Commanche and Clark Counties, Settlement of
these Kansas lands began at an early date in the east and moved west-
werd more .Zlowly in the following years in proportion to the distance
westward., Iao 1890 these counties, which had been organized from five
to twenty years, had a population of about 91,000 with over two thirds
of the number beiné set=led in the eastern and older counties of Cowley,
Sumner and Harper, The principal occupation of the imhabitants of
Cowley and Sumner Counties was agriculture; in Harper ‘County it was
about half sgricultural farming and half stock raising; and in Barber,
Ccemanche and Clark Counties it was cattle raising.

. Oklghoma Territory was established in May, 1890, following the
opening of the "Unassigned lands'" adjacent to the scuthern boundary
cf the subject tract under the Homestead Act by a run in 1889, These
lands were almost all taken up at cace and towns such as Guthrie and
Cklghoma City sprang up almost overnight. In 1820, Oklzhoma Territory
reportedly had a population of 61,834 and with the opening of other

reservations to settlement the population of the territory was estimated
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to have reached 150,000 by 1893, prior to the opening of the subject
tract, By 1893 three railroads were in operation through the subject
tract, two south from Kansas through Oklzhoma Territory to Texas and
the other across the western portion of the tract from Kansas to the
Texas Panhandle in a southwesterly direction. The famous cattle trails
from Texas to Kansas also crossed the subject tract and these had also
been used for years as stage roads. 'No man's Land"” adjoining the
subject tract on the west which is often referred to as the Oklzhoma
Panhandle became a part of Oklzhoma Territory in 1890 and became the
then large Beaver County., Settlement in that county was slow and the
principal occupation of the settlers was cattle raising.

Petitioner contends that the United States required the Cherokee
Nation to cede i.tsl lazds for a price fixed by Congress without regard
to their fair market valus on March 3, 1893, the date the Agreement of
December 19, 1891, became effective, Petitiomer contends that the fair
market value of the 8,144,682.91 acres in the Cherokee Outlet as of 1893
was $81,565,299,00, ox at the rate of $10.01 an acre and that the pay-
ment of $10,423,262.99, made by the United States for these lands was
wholly unconscionable, Since this Commission has determined the title
to the reservation lands deeded in trust to the United States for other
tribes had passed from the Cherokee Nation long prior toc 1893, it is
necessary therefore only to consider the question of the fair market
value in 1893 of the remaining 6,022,754.17 acres in the Cherockee Outlet.

Petitioner relies on its expert witness, Professor Elbridge A,

Tucker, of West Covina, California, for the amount which it contends was
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the fair market value of the lands ceded by the 1891 agreement, Mr.
Tucker, an instructor at the California State Polytechmical College

at Pomoma, is a qualified appraiser. Mr, Tucker testified at length
with respect to the evaluation of the Cherokee lands and prepared'an
appraisal report which was received in evidence as Petitioner's Exhibit
109. In his report Mr. Tucker states that the fair market value of the
Outlet in 1893, as determined by him, was based on sales of similar land
in Towmship 35 in the State of Kansas which was a strip of land three
miles wide and just across the state line, running almost the entire
length of the Outlet. The Kansas sales abstracted and studied by peti-
tioner's appraiser consisted of 2,475 transfers of property between the
years 1883 and 1903 inclusive and included sales of as little as 20 acres.
This appraiser in his report also states that a total of 10,544 transfers
which occurred in the Outlet itself by warranty deed prior to 1904 werc
abstracted and studied to determine the level of value for each township
and each major soil association in the Outlet, The study of Outlet sales
provided a basis for determining, according to Mr. Tucker, what the Out-
let land 'could have been expected to bring if it had been offered for
sal2 to the public in 1893" and that 'this was done by relating the level
of land value in Kansas prior to 1893 with the level of land value in
Kansas after 1893 and with the level of land value in the Qutlet after
1893 to derive the fair market value of the Outlet in 1893." Mr, Tuckexr's
analyses of the sales of lands in Kansas showed that the average price

per acre in these transactions for the periocd 1883-1903 was $10.73; for
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the period 1883-1892 the average price per acre amounted to $12,09; and
for the period 1894-1903 the average price was $10.97. This appraiser
further broke down the Kansas sales by counties for the period 1882-1892.
This study shows a diminishing average price-per acre for the_counties

as they are considered from east to west. The difference ranges frcm
high average prices for the agricultural, more densely populated and
longer developed counties of Sumner and Cowley ($19.41 and $18.73 per
acre recpectively) to Clark and Commanche ($5.32 and $5.13 respectively}
which counties were less densely settled, organized but a relatively short
time and where the principal occupation of the settlers was cattie raising.
According to Mr. Tucker the average price per acre as shewn by the deed
records for the Outlet lands for the period 1896-1903 was $16.14. (Pet,
Ex. 109, page 7 - Sée page 78 and Table XII where the figure is given

as $12.08 as the average price per acre). These sales were further
brokeﬁ dovn to show that the average price per acre for Outlet lands

sold prior to 1900, some 248,120 acres, was $9.35 while that sold from
1900 through 1903 (1,252,743 acres) was $17.49 per acre. The report
carries a compilation of these Outlet sales by township showing the total
acreage sold and the average per acre price for such totals for the
period prior to 1904, These figures also indicate a diminishing average
sales price per acre from east to west across the subject &ract ranging
from a2 high of $23.61 per acre in the tier of townships 20 North through
29 North in Range 1 West to $4.59 per acre in the tier of townships in
Range 26 West with lower per acre prices in several ranges to the east

thereof,



According to Mr, Tucker's report his final estimate of fair market
value was based on sales of similar lands in FKensas after making certain
adjustments. It was his opinion that an appraiser secKiag to determins
the fair market value of the Cherokee lands in 1893 would have drawn
heavily on prices received for adjacent lands in Kansas in that and
previous years. In his report petitionmer's sppraiser stated that to
have used actual sales occuring in the Outlet after 1823 would have
been making use of "hindsight" which would not have been available to
an appraiser who was determining the fair market value of the Cutlet in
1893. The appraiser testified that the saies in the Outlet after 18%3
were used to compare them with sales that occurred in Kansas after 1893
as a check on the ~uparability of the farm land in Kansas as compared
to the farm land in Oklzhoma to see if similar areas were being compared.

The appraisal repcrt and Professor Tucker's testimony indicate that
he relied mainly on the private sales of lands in Kansas and especizlly
those prior to the taking date in reaching his opinion of the fair market
value of the Cherckee Outlet, Petitioner's appraiser testified he made
no effort to determine as to the Kansas sales what pércentage of the
purchase price was for improvements on thosz lands. Ia his final analysis
he applied the allowance for improvements he had determined for the sales
of Qutiet lands sfter 1893 to the Kansas transactions. The pitfallis of
such a method when one comnsiders the Kansas sales are obvious. The State
cf Kansas had been admitted into the Union in 1861 and Cowley, Sumner,

Barber and Harper zoun-ies had been organized since the 1870's. Cowley
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and Sumner Counties had had large populations for well over ten years.
By 1893 these counties were well developed and to cocmpare improvements
cen said lands to improvements on the Cherokee Outlet lands after 1893 is
an assumption without basis of fact. Mr. Tucker in his report recognized,
but did not fully follow the concept, that ome must take into consideration.
when using the comparison method, diffeiences in the properties being
compared and make adjustments for such things as size, location, community
features, transportation, markets, other facilities and improvements on
the prcperty. Where newly opened areas of raw land are being ccmpared
with property which had been undergoing development with all the amenities
of life for well over a decade it is quite clear that there must be clear
proof that the improvements of each would be about equal,

Considering the sales in Kansas it is also clear that many of these
sales were not the first re-sales of the lands, Some of the Kansas

counties under consideration had been organized and settled a number of

nd

ears before the first sale of record in 1883, The lands in these
counties had been undergoing improvements for a considerable time. It
15 also to be noted that many of the sales are multiple sales of the
szme property or parts of the same property the use of vhich would
distort the average. The Kansas sales were selected without regard to
their location such as being near an established community, markets,
transportation or other advantages features.

As with the Xansas lands Professor Tucker used all of the sales of
Outlet»lands without regard to their location, Although it is diffiecult

to locate many of the sales of record, a study of these sales shows many



9 Ind, Cl, Comm, 162 225

were located near or adjoining important towns. These tramsactions also
contain multiple sales and are not limited to the first re-~sale of
property. As with the Kansas lands, consideratiom should be given to
the development of the Outlet lands during the ten year period covered
by the sales used by petitiomer's appraiser and due allowance made for
improved transportation, the development of important towns, and in-
creased population in the western part of the COutlet especially in the
later years of the sales involved, That such factors cause a change in
conditions and result in increasing the value of property is readily
seen when the average price per acre of $9.35 prior to 1900 is compared
with the period 1900-1904 vhen it jumped to an average of $17.49 per
acre, ¥While it mayrbe necessary, and at times helpful, in these Indian
cases tn consider the re-cales of the land being evaluated, it is alse
obvious that due considerztion be given and allowance made for the period
of time involved in the re-sales with especial attention to changes in
condition due to development and economic growth. Professor Tucker's
allowance for improvements on the sales relied upon for all these reasons
is believad to be unrealistic. These private sales of record are very
important, however, since they do provide an indication of value for small
improved tracts in and adjoining the subject tract., These sales also

are indicative of a market for lands in the area in which the subject
tract was located. It is necessary to make due zllowance in using these
sales for the time period covered by the sales occurring after the date

of valuation, change in conditions, development of the areas iavolved
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including economic and population growth, and to the unquesticnable
fact that most, if not all, of the sales involved improved property.

Petitioner's appraiser was of the opinion that the highest and
best use of the lands was for the most part farming, with emphasis on
the small grains, wheat and corn, which he testified was similar to the
use of land in Kansas just north’of the Outlet, On cross-examination
Professor Tucker stated that in certain areas of the Cutlet the lands
ware best adapted to livestock production, This witness testified that
there were substantial areas, particularly in the west, but found on
occasion in the east which are not adapted to cultivation. Professor
Tucker further testified that probably half of the whole Outlet would
be suited to the cultivation of crops. He stated that the term farming,
as he used it, meané agriculturagl pursuits of crop and livestock. OCn
cross examination petitioner's appraiser égreed he did not take into
consideration this difference in land adagptability since his appraisal
was based purely on the sales he studied,

Three valuation witnesses, Richard B. Hall, Roscoe H, Sears and
Oscar Monrad gppeared for defendant. All three are qualified appraisers.
Sears and Mcnrad made a combined appraisal report (Def, Ex. 86) znd Mr,
Hlall prepared a separate report (Def. Ex. 93). Three appraisers, as did
petitioner’s expert, relied on the market data approach to form their
opinicns as to the fair market value of the subject tract. Defendant's
aopraisers relied chiefly on the value indication obtained from a study

of transfers of large tracts of land in the State of Texas. These sales
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were transfers of large ranches, Mamy of these transactions were remcte
in time or located a considerzble distance from the subject trzct. Those
sales nearest to the extreme western part of the subject tract show a
conveyance in 1899 of 162,834 acre ranch in Hansford, BHemphill, BHutchimson,
Ochiltree and Roberts counties, in the Texas panhandle on both sides of
the South Cznadian River at the rate of $2.00 per acre; a sale of 630,768
acres of land in Hutchinson, Roberts, Carson and Gray counties, Texas,

in 1388 at the rate of $1.20 per acre; a sale in Gray and Donley counties,
Texas in 1883 of 37,055 acres at the rate of $2.75 per acre; a sale of
206,080 acres in Wheeler County, Texas, in 1887 at the rate of $2.00 per
acre; and a transfer of 150,400 acres in Collingsworth County, Texas, at
the rate cf $2,00 per acre in 1887,

Defendant's annraisers Monrad and Sears were of the opinion that the
highest and best use of the subject tract was for sale to individuals or
corporations for division into large ranches. Mz, Hall was of the cpinicon
that the highest and best use of the subject tract was for ranching or
other use by the ecattle industry either as a whole, or divided among
affiliated operations, and that the buyers for such purposes would be
cogaizant of pessible future sales of the central areas suitable for
agricultural settlement and devélopment, Mr. Hall considered the fair
market value of the subject trast as of 1893 to bz at the average rate
of $1.70 per zcre, In reaching his determination Mr, Hall divided the
subject tract into three areas. On that portiom of the tract lyimg
between the 37:h geridizn on the cast and bounded on the west by a lime

that would about cross Alva north-south, but with the Cimarron River as
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its southwesterly boundary, consisting of about 2,500,000 acres, Mr.

Hall placed a value at the rate of $3,00 per acre. It is in this area
that are included lands the mest productive in the State of Cklzhoma,
according to this agppraiser. The second area within the subject tract
considergd by Hall wzs gbout 2,650,000 acres lying between the north fork
of the Canadian River and the. area above menticmed which lands he believed
were worth $1.00 an acre in 1893. The remaining lands in the subject
tract, an area of gbout 1,000,000 acres in the southwesterly cormer of
the tract which he said consisted of the more sandy soils he appraised

at 50 cents per acre. These last two areas were described by Mr, Hall

as being characterized by extremely varied terrain and a high proportion
of rough and broken country. In these western areas Hall said land
smooth enough and oiherwise suitzble is cultivated, largely for pasture
wheat and sorghums, but by far the greater part of the region is suitable
only for grazing purposes,

Defendant's appraisers, Monrad and Sears, found the fair market
wvalue of the subject tract as”of 1893 was $9,034,118,28, or at the rate
of $1.50 per acre. They also comsidered the method of dividing the sub-
ject tract into classes of land quality based on the surveyors' notes.
Considering the subject tract from east to west they separated the sub-
ject tract into three areas of equal size. The eastern section consisting
of good soil according to the surveyors notes would in the appraisers’
cpinion have an average value of $3.00 per acre; the next section west

consisting of fair to good soils an average of $1.50 per acre and the
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remainder of the tract to the west consisting of poor soii, largely un-
fit for cultivation except for the lowlands z2long streams, would have an
average value of 50 cents an acre in 1893,

It is difficult to follow the reasoning of defendant's appraisers
that the highest and best use of the entire subject tract was for ranching
or other use of the cattle industry, In determining fair market value
the highest ard most profitable use of which the property is adaptable
and needed, or likely to be needed in the near future, is the test used.
There is no dispute with 'respect to the fact that part of the subject
tract was highly adaptable to cultivation and known to be such in 1893,
The record clearly shows a demand for these cultivable lands as of the
valuation date, Tt_xey were then desired for farming purposes and it was
not a question of potential use as such. It was these crop lands which
were so readily filed on by those making the run in 1893 while the grazing
lands to the west of them were, for the most part, vacant for a number of
years, -

A thorough analysis of the record leads ome to conclude that the
highest and best uses of the subject tract were (1) cultivation--that

is crop raising in units of 160 to 320 acres and (2) cattle raising--

(24

hat is either large ranches or stock husbandry. Generzlly speaking
the eastern half of the subject tract was highly adsptable to cultivatior
while the western half was highly suitable for cattle raising.

Ir reaching a determination of the fair market value of the 6,022,754
acre subject tract the many factors pertaining to the tract have beea given

due consideraticn. The tract was known to contain a large area of fertile
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soil and an equally large area of good grazing land. It was not an
isolated twact far from civilization. It was bounded on the north by
the State of Kamsas which had bezen azdmitted to the Unionm in 1861 and on
the south by the newly settled lands of Cklshoma Territory, The trzct
was not withbut transportation facilities for three railraods in the )
tract would be in easy reach of large areas of the region, The area
was well drained and there was sufficient water for domestic purposes
though subject to periodic droughts.

Demand for the land is also an important factor to be considered.
A study of the adjoining counties in Kamsas would indicate that as of
1893 one could expect fairly rapid sale of the easterm part of the sub~
ject tract, As with the Kansas lands this eastern portion would be the
first settled and tﬁe acre quickly develeped due to the type of soil
and proximity to leng devzloped areas in Kansas., While there was a great
demand for the opening of the tract for settlement the ability of the
prospective settler_to pay for the lands must be considered also. The
history of the clamor for the opening of Oklahoma lands for settlement
shous that the settliers were for the most part poor farmers interested
in securing a homestead, VWhile some ¢f those who made the run on the
sutject l2nds may have thought they would eventually obtain the lands
free, it cannot be assumed that the great number of settlers who s¢
guickly settled the eastern half of the subject tract believed they would
not eventuzlly have to pay the prices estzblished therefor by the Govern-

ment or that the land was not worth at lesast the price set by the Unjited
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States in view of the conditions of sale, These liberal pgyment pro-
visions are an important factor to be considered with respect to demand,
Settlers were allcwed seven years from date of entry to make final proof
of 5 years' residence, cultivation and improvement, and to pay the pur-
chase price required by law. Intere_.st at 47 per annum on the purchase
price of the land was required fromﬂdate of entry to date of finzl pay-
ment of the purchase money. The lands were not taxable until the settler
received title to the land. The low interest rate, the tax free fezture and
the lorg peried zllowed for 'payment undoubtedly increagsed the demand for
these lands, Without these liberal features sales of these lands would
have been seriously curtail;ed unless the lands were offered at a reason-
able price. Economic conditions throughout the nation in 1893 and for a
period thereafﬁer were not good and while this factor is said to have
affected Oklzhoma Territory somewhat less than the country as a whole

it is important when comsidering the fimancial ability of settlers to
purchase lands under less liberal proviéions than were available in this
case,

Taking into comnsideration all of the factors pertaining to value
previcusly dicscussed herein 2nd as set forth in the findings of faét,
and on the basis of the whole record, this Commission fimds that as of
March 3, 1893, the subject tract of 6,022,754.17 acres had a fazir market
value of $22,585,328.14 or at the average rate of $3.75 per acre,

Consideration

It is petiticmer's contention that the total amount paicd to the

19,
Cherckee Nation by defendant "as provided in said Agreement of December/18°21,
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for the 8,144,682.91 acres of the Cherokee Outlet lands” was the sum of
$10,423,262,99, consisting of the following smounts:

Peyment for O0sage 1ands ceeeemccscnncnsecssssesscneess31,000,137 .41

Payment Zor Pawnee; Ponce; Nez Perce, and

Ctos and Missouria reservatioms, and pay-

meats to Freedmen, Delawares and Shawnees

under Acts of March 3, 1883 (22 Stat. 624)

ard March 2, 1889 (25 Stat. 980, 994) .eevescesecsas 5728,389.46

Payment provided for in 1891 AgTeement seessesccssesse58,595,736,12
The consideration for the cession of 8,144,682.91 acres was, according to
petitiomer, at the rate of $1.27 per acre. Defendant on the other hand
contends that the total amount paid under the Agreement of 1891 was not
$10,423,262,99, but $8,595,736.12. Since, defendant argues, the total
area ceded by the Agreement was not 8,144,682.91 acres but 6,022,754.17,‘
the sum of $8,595,736,12 ukich the Agreement provides as the monmetary
consideration should be applied to the 6,022,754.17 acres which would
therefore amount to a rate of zpproximately $1.42 per acre.

Havipng determined that the Cherokee Nation by the 1891 Agreement
csnveyed title to only 6,022,754.17 acres to the United States, the title
of the Cherckee Nation to the remaining acreage having been conveved by
the 1823 deeds, it is necessery to ascertain vhether the monetary ccn-
gideraticn provided for in the Agrecment was meant to be solely for the
6,022,754,17 acres. The Cherckee Commission in its report (Fdg., 22)

reviewad the application of the price stated in the Agreement to the

acreage and these United States Commissicaers applied it thusiy:
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For the Osage and Kansas, Tonkawa, Pawnee, Otoe and

Missouria, and Ponca Reservations, embracing 2,121,923.0C

acres, $1,25 per acre, or $2,627,411, less the sum of

$1,827,526.87, heretofore paid to the Cherockeses on

acccunt of said reservations and lands west of the

ArEansas River, or a net sum of $799,884,.13,

For the remzining 6,022,754,11 acres the remainder of

the sum to be paid or $7,795,851.99, or $1.2944 per acre,

which is less than 4.5 cents per acre more than the

authorized proposition.

The payment of $7,795,851.99 to the Cherokee Nation for the subject tract
consisting of 6,022,7534.17 acres which had a fair market value as of
March 3, 1893, of $22,585,328.14, or an average price per acre of $3.75,
was unconscionable,

With respect to its argument that the consideration paid to the
Cherokee Nation was adequate defendant urges that the petitionmer received
various other consideraticns in the 1891 Agreemeat which were of value
such as provisions for the abrogation cf Article 15 of the 1866 treaty,
the removal of intruders from lands east of the 96th meridian, and the
Tight to an accounting. In reviewing these provisions the Cherockee
Cormission in its report transmitting the 1891 Agreement painted out
that some of the provisions created no new duties cn the part of the United

tates but merely were promiseg to perform old cnes and that rights given
up by the United States were no longer comnsidered of appreciable value,
While these provisions were important to the Cherckee Nation they were
not. in view of their nature and the significance attacked to them by

the United Stares Cormissioners, of such value that they should be tzken

into consideration in determining the adequacy of the compensation pro-

vided for in the 1891 Agreement.
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Duress

The Cherokee Nation, which had the fee simple title to the subject
tract st the commencement of megotiations under the Act of March 2, 1889,
was not inclined to give up its 1land., For a;nxnber of years the peti-
tioner had been receiving monetary bemefits from the lease of these
lands to cattle men. This arrengement between the Cherokee Nation and
the cattle industry had enjoyed the tacit approval of the Department of
the Interior, It was only when the Cherockees expressed a reluctance to
cede the subject tract that officials of the United States questioned
the validity of the leases. The proclamation of the President declaring
the leases illegal and void and the order of removal of cattle from the
Cutlet were obtained through the efforts of the Secretary of the Interior
after the Fairchild Commission had informed him that he believed the
Cherckees would not ccme to terms as long as they could secure revenue
from the leasing of the lands,

The Cherckees were also under other pressures by the Fairchild Com-
missicn to agree to theléession at the price offered by the Govermment.
Pairchild advanced the possibility of settling tribes on the Cherckee
hemeiand and western tribes on the subject tract, Throughout the
negotiztions the government representatives insisted they could not
exceed the offered price of $1.25 per acre set by Congress., The Cherokees
beczme well aware of the constant clamor by the public and Congress for
the opening of the lands to white settlement and the evident disposition

of Congress to sescure the lands with or without the consent of the petitionmer,
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The Cherckee representatives under the circumstances tried diligently to
bargain with respect to the purchase price but the United States Com-
nissioners were ademant in insisting on $1.25 per acre. Although at the
f£inal meeting the Cherokees were successful in having the purchase price
raised a few cents per acre the record is clear that there was no arm's
length bargaining between the parties to the negotiation, The Cherckees
vere subject to duress in obtaining from them a cession of the subject tract.
Conclusion

The Commission comcludes that the Cherokee Nation is entitled to
recover from defendant under Clause (3) Section 2 of the Indian Claims
Commission Act the sum of $14,789,476.15, which is the difference between
the fair market value of the subject tract of 6,022,754.17 acres amounting
to $22,585,328.14, and the consideration of $7,795,851.99, less such
offsets as defendant may be entitled to under the preovisions of the

Indian Claims Commission Act, 60 Stat, 1049,

Wm. M. Holt
Associate Commissioner

We concur:

Arthur V. Watkins
Chief Commissioner

T. Haroléd Scott
Associate Commissionex






