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BEFCRE THE INDIAN CLATNS COMMISSICON

= OTTAWA TRISE AND GUY JEXNISON, )
- N

:;-NSOA =DWARDS and CGENE JZRXISON,

23 Zepresentatives of THE OTTAWA 3
TRIZE, )
Pe‘itione*s, §

vs. ) Docket No. 303
TEE UNITED STATES CF AMERICA, %
Defendant. g

Decided: March 10, 1961

Appearances:

A11an Hull, with whom was
Louis L. Rochmes,
ttorneys for Petitioners

William D, McFarlane, with
whom was Mr. Assistant Attorney
General, Perry W. Morton,
Attorneys for Defendant

ON DEFENDANT ¢S MOTZIQN FOR REHEARING

Eclz, Lssociate Commissioner; delivered the opinion of the Commission,

This case isbbefore us on the‘defendant‘s motion for rehearing
filed on October 1L, 1960.

Pziitioners! claims involve the two treaties of June 2L, 1862
(12 Stzt. 1237) and February 23, 1867 (15 Stat. 513) made with the

Thereby some 20,5L0 acres of ‘nelr Kansas Reservaiion
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~ands were set apart to endow a school for their benefit, and for the

sale ol the remzinder cf their unzlloted reservation lands.
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The Commission, after intensive and thorough consideration of &
voluminous record, made findings of fact and rendered its opinion on
June 29, 1580 {8 Ind. Cl. Comn. 831) holding that peiiiioners were en-
titlied to recover the following sums: $30,609.9L shortage in Trust
-znd Sales; $22,600.as the appraised value of the Ottawa School Sectiion;
87,490 as the appraised value of 1,280 acres of Otiawa lands conveyed
to the Oiiawa University; $3,35L.75 unpaid treaty funds received b3

ne Indian Agent; $1,202.L2 expenses of the 1872 and 1873 Commission
paid by the Ottawas; and, in addition, to recover the appraised value
of 10,702 acres of school lands less any payments made; an amount
equal to the profit that was made from the sale of §,OOO acres of
Ottawa school iand, and for the value of 3,032 acres of school land
sold by ihe trusiees.

The defendant stétes three grounds for its motion, to-wit:

1. That the case submitted to the Commission was limited
vo the issues related to the right to recover while the Commission
concliuded as a matter of law thai petitioners were entitled to recover
certain sums.

2. That the ultimaie findings and the interlocutory order
vased thereon are not supported by a preponderance of the evidance and
the Commission's conclusions of law are not supported by its findings
of fact.

3. Theat since the date of the Commission?!s decision’ the
defendant througﬁ additional invesiization and research has located

newly discovered evidence which supports iis conteriions.
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Indian Claims Commission fct and that the Commission

the claim sued on in the first cause of action as a lszgal

In the petition the first 31 paragraphs set forth the transaciions

involving

S

allege in p

the lands of the Otiawas in the first cause of action and

-

aragrapin 31 that petitioner is entitled in eguity to ths

value of the lands acquired in trust for the purposes of the Universiiy

and o a full

trust lands an

and complete accounting with respect to Universiity and

funds derived from the sale thereof. Upon the sams fact

set forth in the paragraphs constituting the first causc ¢l action pe-

titioners in their second cause of action seek relief under the "fair

and honorable dealings" provision (Clause 5) of the Act, and in the

Third cause of action allege duress and pray for'a revision of the

Treaty of

une 2L, 1862, to impose an obligation on the United States

0 supervise and enforce the provisions of the school trust in the event

the treaty was construed not to have expressly or impliedly imposed

such 2 duty on the United States.

Defendant's counsel urges that the petitionmer's claim "having

been thus recognized as a legal 'clzim cannot again be considersed as z

- . : : . e 1 )
moral claim under Clause 5 of Section 2 of the Act.™ —/ If the Com~

mission had *egocnlzed or construed the pleadings as set‘:ng fortl

laim there might be merit to the contention made by

ne difficulty in following ihe argument hinges on the »
Ll

Sage il. 4nc . .: also pp. 8e-86.
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view of delendant that the pleadings present but one claim when in

reality ithere are a number of claims asseried in the petitio Thne
Ottawa Indians seek among other thin
the proceeds of their trust lands sold by their Indian azgent under

authority of the provisions of the 1862 ireaty. With respect to these

-~}

Tunds the Commission concluded there was a legal liability on the part

2/

of the Government to account to the Ottawas. =/ As to the claim of
the Ctlawa Indians regarding the transactions involving the school

nds the Commission did not hold the allegations with respect thereto

L3

aim. We did not construe the provisions of the
treavies as imposing upon defendant trust obligations with respect o
the school lands. —/ We did decide however, that, based upon the facts
and circumstances of record; the United States was under a moral obli-

gation in view of the then dependent status of the Ottawas to provide

sulficient supervision and control of the educational trust by officials

.

*
2/ Con. 8 Ind. Ci, Comm. 831, 898. *As to the Government's liability
<0 aczount o the Otitawa Indians for the proceeds of sale of the
trust lands, this is a legal 1iebility since the defendant assuamed )
the duty to sell them for the benefit of the Indians.® :

3/ Opn. 8 Ind. Cl. Comm. 831, 883 - #Tha relationship beiween the

cnited States and ithe Otiawa Indians &t the time of the negotiations

: Ty was similar to thei of goerdian and ward and.a hign
Iduciary duty rested upeon “ue Government." While such

. - relationship does not impose irust obligations it has been held

O create moral obligations. The Commission therefore did not view

The relationship as creating a iegal liability. .
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¢l the Government to safeguard the rights of the Indians. = The Com-

Indian Claims Commission Aci and the petitioners had alleged a clzim
bottemed on fair and honorable dzzlings in thelr sscond causes of

5/

action (paragraphs 32 ihrough 3L, pp. 11-12 of the petition).”

»

=1 would appear from the above portion of defendant’s brief a

o]

Tae corments made therein on pages 82-87, thét counsel for defendant
misconsirues the conclusion drawn regarding the school trust. We did
nov hold there was a fiduciary .duty on the part of the United States
oased on legal rincipies but rather one based on a moral obligation°

imited Issuss Subritted

o

Defendant’s motion for rehearing is based in part on the grounds
that although the case was submitted on the limited issue of pet;-
tioners® right to recover the Commission determined as a matter of
law that the petitioners wers entitled to recover certain sums. With
respect to certain of these items such as the $30,603.9L shortage in

the Trust lLand Sales, the $3 354.75 treaty funds not turned over to

_/ Ocn. 8 Ind. Cl. Comm. 831, 88L - *It is for 21l these rezsons herein-

before stated that the Commission concludes that the United States
was morally obligated in negoiiating the 1862 treaty % * ¥* to see
to it that ample safeguards in the way of supervision and control
oi The educational trust by the Government were provided in the
ireaty. The failure to provide these safeguards resulted in a
ioss to the Ottawa Indians beczuse of the violations of the trust

Ty the Trusice.”® .
5/ The same reasoning appiiss io cefendznt's legel argument in it

SRS
g JRPURL. POUII g T_oAY - s 3 =3 3
SITMOTENCLD TV D=0, Lcconmman f‘..'.l"lg it3 motion to rencar that "Th

petition fails to state a2 cause ol aciion.® .



g Ind. C1l. Comm. S8 103

~o A N .y

wae Ottawas, and the expenses of the 1872 and 1873 Commissions amountin
w0 81,202.52, ithese are sums certain which furiher proof would noi
change in any respect.

he Commission further held that the United Siates was liadble for

r3

the appraised value of the Ottawa school seciion in the amount of
$22,600.00 and the appraised value of 1,280 acres of Oitawa lands con-
veyed to Citawa Universiiy in the seitlerent in the sum of $7,L90.00.
Counsel for defendant argueé that this determination deprives the
Government of "an opportunity of offering evidence as toAvalue of such
land at whatever would be the proper valuation date.® The school
secticn (64O acres withoud improvemenis) had been appraised by a

Unite

£

States Commission in 1872 at $22,600.00. What better evidence
of the value of said section could be adduced by the Govermment in the
light of such an appraisail made at or near the time that the Ottawa
indians were giving up their interests in the land by a seiilement
with Ottawa University? The 1280 azcres were appraised by the same
Commission as we%e the 10,702 acres valued at $50,196.97 turned

over Lo the trustees named in the setilement agreement of 1873.

Contention that Findings of Fact are Contrary
0 a --epond rance of the Evidence

v,

nis discussion by defendant®s counsel is but a review of the

3

e ence in thes record, butiressed by what defendant contends is "newly
Ciscovered evidence.® It is significant that few of the evidentiary

findings of fact made by the Commissicn are questioned eitner directly

or indirecily. One of the few (o which atlentlon is inmvited 1s Finding
14
of Fact Xo. L which reads in part zs follows:

W
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L. Although the Ottawzs were reported to be %far ad-
fa) o S - Sl T2 s H - =2 - -~ ~ - v < - P
vanced In civilization,” th iefs knew no English; and
- ;

e

only a few of the Indians could stand the language.

. The great majerity were not suffic ently advanced to cops
w2t the white ment®s civilization t. Bx. 31). % % %

Yhe language in this part of the finding of fact made by this Commiszion

y

is teken verbaiim from Peiitiocner

of Pet. Prop. Fdgs) and o which requested finding the defendant inter-
posed 1o objection {page 107 of Def. Brief).

Defendant now takes the position that evidence not submitted by
the pariles during the course of the trial would show that the Ottawa
indians were sufficiently advenced in civilization o handle an edu-
cetional trust. The new evidence pertaining to the moral; spiritusl,
and educational advances in civilization is cumulative and therefore
i p Pt o .-/
0% of surlicient weight to change this finding of the Commission. =
i1 1s apparent that defendant®s use of the new evidence is to show

“the Ottawa Indians were probably further advanced in civilization
at the dzte of the execution of the 1862 ireaty than any of the Indian

tribes that were located in the Kansas Territory.” —  Assuming this
were so, it would be a matter of degree and would not in itself be
sufficient to cause an alteration of our finding of fact number L.

Defendant also questions the Commission?s Finding of Fact 5 in

wnich we found in part:

&/ I:fendani’s Memcrandum pp. 1l-L1 - The defendani’s ¥newly discovered
idence® consists of exnidbius 229-315 or €7 in number.

7/ DeZf. Memo., pp. 39-LO












