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Decided: Y l x h  10, 1961 

A?pea- A ances: 

Allan iiull, with whom was 
Louis L. Rocnrries, 
Attorneys f o r  3etLtioners 

Docket KO, 303 

W i l l i a m  D . Mclarlane, ~ 5 t h  
whoin was Xr.  G s s l s t a ~ ~ t  Attorney 
Gene~a l ,  P e n y  We Icorton, 
Attorneys f o r  Defendant 

E c l t ,  hssociaAle C o ~ s s i o n e r ,  defivered %lie opinion of th2 CommLssior,, 

n:-. llA,s case i s  before u s  on the  defendantts motion f o r  rehearing 

flld on October 14, 1960. 

%-;LT;ioners; cla;ins involve t'ne txo t r e a t i e s  of J-x-,e 24, 1862 

- 
C-,-zxa ,cciaas whereSy soxe 20,5L0 zc=.es of t h e i r  Kazsas Rsse-nation 

- .  
zxs ::?re s e t  a?&-% t o  endox a school l o r  Yneir benef i t ,  and f o r  -,he 

szLa oz the  r e r i i sda r  of t h e i r  a . a l l o t e d  reservation lands. 
# 



-. . . . The Cori,2ssion9 z i ~ s ~  l s tens ive  =3 tkoroagh cocs l c i e r a t :~~  o? 2 

- - - . ,  voi,z:;mocs record, YZ& <inc',?gs of zacs azd ~ e n L e ~ e d  i t s  O ~ Z ~ O Z  32 

j-c? 29, iS6O (5  Ind,  C 1 .  COXX, 831) h012kg t h a t  ?e%it ioners  x c e  en- 

. . . -  . . +- - 
L U L ~ C  t o  recove: t'ne fo l lox izg  s w s :  $30,6C)9.94 shortage i n  T x s t  

. . 
2n t  Sales; $22,600 as the a7praised v a h e  of the  Ottawa School S e z ~ o n ;  

$?,$a a s  the  a??raised v a h e  of 1,280 acres  of Ottawa lands  comeyed 

t o  the  C5,zwa Ur?'iversity; $3,35k.75 -m?ald t r e a t y  fmds received by 

. . - ~..e .7 Izdian R g . x t ;  $1,202 .L2 expenses of -i;'ne 1872 and 1873 CozmCssior: 

pa i c  by tke Ottaxas; and, in adc i t ios ,  t o  recover the appraise2 va2.u~ 

or" 10,702 acres  of school lands  l e s s  any p a p e n t s  made; an ainotlnt 

equal t o  the ?refit t h a t  w a s  r i d e  fro= the sa le  of 5,000 ac r e s  of 

1 
-., . -- O t k ~ z  sc'nool 1 a 2 ,  aid f o r  t he  v a k e  of 3,032 acres  of school laxi 

sold  5y tke  t r x i t e e s .  

The defendant s t a t e s  t h r ee  grounds f o r  i ts  motion, to-wit: 

1. That t'ne case s-;iDmLtteZ t o  t he  Corcdssion was 17Mted  

zo tke i s sxes  =.dazed to t h e  rlghi, t o  recover while t ke  Commission 

cozc1uded as a r a t t e r  of law t n a t  ? e t i t i one r s  were e n t i t l e d  t o  recover 

Ce.& .L u o n  - * s ~ ~ ~ .  

2. That %he ul t imate  f i n d k g s  and the interloc-atory order 

bsseci thereon a r e  no t  sapported by a preponderance of Vne evidsrice and 

t he  ComLssion~s conclusions of law a r e  not  supported by i t s  f i n S n g s  

of f s c t .  

3. ?kt since t he  da5e or" the  C o ~ n i s s i o n ~ s  decision' t 'ne 

defezdzrz through add i t iona l  L x e s t l z a t i o n  and research has  located 

sexLy discovezed evidecce which sup?orts i t s  contections. 



" ; . , 
-.A* d ~ f e n d ~ t  a l so  nrges I n  ;ts amorac3-im ;in scpport cf 'die E G Z ~ G Z  

. . . .  - ---  y ,  

u . . ~ L  2x2 cialn; was pleaded as l e g a l  o r  zqu i t ib le  c l a l n  -mi;.? Sectlcn 2, 

c lacs2  1 of the  I-;; A,,~an Claim CorzissFon Act and t h a t  the Conziission 

rzsog~Lzed the clalm sued on i n  t he  f irst  caase of act lon a s  a isgal 

- .  
C A ~ . ~ ~ ~  

- . ', 

i n  t he  pe t l t l on  the  first 31 parag~apfis  s e t  f o r t h  the  trzris~:s;o~s 

l L--voLvL-ig ,- t he  lands cf t he  O t A - -  b ~ ~ ~ a s  Pn t h e  fi,rst cause of a c t l on  and 

~ l l e g e  I n  p&-z~aph 31 t h a t  pet2tloner i s  eri-litlied i n  eqility t o  th; 

r a l u e  of t h e  lands acq&ed iii t r u s t  f o r  the  p-aposes of the  I h l v e r s l t y  

t o  a full and complete accourit-kg with respect  t o  Universtty and 

tras-l lands and f-ads der5vsd from %be s a l e  thereof.  i@on tk?s sari-2 f s c t s  

s e t  f o r t h  in the  paragraphs constl tut i ,? ,~ t h e  f i r s t  CZAX ;2 ac t i on  2s- 

. - .  . ---- ~ ~ ~ i o z e r s  -in the'ir second cailse of ac t ion  s e e ~  r e l i e f  ~ ~ d z ; .  tka l r f a l r  

a d  hoaorable dealingstf p=.o~r',sion (clause 5) of t he  Act, a d  2ii the  

. - 
~ n l r d  c a s e  of act ion a l l ege  d z e s s  and pray fo r ' a  revision of kine 

Tzeaty of he 24, 1862, t o  impose an 03llgation on the  k i t e d  S t a t e s  : 
t o  sz?erese and e n f o x e  the  provisions of the  school tr-itst -h Cr,e etwnt 

t h e  t r e a t y  wz3 const,ued not t o  have expressly o r  .impliedly -Imposed 

szch a duty  on t he  Untted Sta tes .  

3e fendmt '  s co-msel urges"th+t - the  pe t i t ioner  gs claim irhming 

5een tiails recognized a s  a l e g a l  xlaix cannot again be considered as a 

n s r a l  c l a l n  %de- Clause 5 of Section 2 of the  A c t .  " 2' I f  the  Com- 

. . 
z s s i o n  had r&ognized or  const=ued. 5x3 ?leadings a s  s e t t b g  for';h 

claim there t o  the  contention 



4- ; 
U A A ~  proceeds of t h e i r  trnst lands sol5  by t h e i r  Incizzz agent m d e r  

. . 
z x - ~ o r i t y  of tb2 provtsions of the  1852 t r ea ty .  With respect  t o  t he se  

?mds the  Condssion conckded there xias a l e g a l  l i a b i l i t y  on t h e  p a r t  

of the Governmnt t o  ascomt  t o  the Ottzwas. / A s  t o  the  claim of 

- '. a 

t he  Cttaxz Iz2ians regarding the  trznsac t i ons  involving the  school 

-I i=-*~s  - -A the  C o r ~ z i s s i o ~ ~  d i d  not hold the  a i l egz t ions  with respsc t  t ' iereto 

s e t  'orth a l e g a l  claim. We did  not constme zhe provisions of t h e  

trestles a s  i ~ p s ~ g  upon d e f s n d a t  t n s z  obl igat ions  with ~ e s p e c t - b  
; 

- d.r C school lands. 2' W W ~  did d+cide howerer, t ha t ,  based upon t h e  S a c t s  

an5 sircmsta;l-,es of record, %he United S t a t e s  was under a moral ob l i -  

ga-l'lon -h d e w  or" the -clien dependent s t a t u s  of t he  Ottawas t o  provide 

s - L Z c l e n t  s;l?erv',sim a d  control  of t he  educational t r u s t  by o f f i c i a l s  

2 /  C ,n ,  6 Ind. CL. Co~m, 831, 898. '?As '%o the  Government s l i a b ' i l i t y  - 
%o Z~~CQ-ZI-L t3 the  O t t z ~ a  I n c i a s  fo- tha proceeds of s a l e  of  5-~,e  
A I)& Y- ,  -st Lads9 L X s  i s  a l e g a l  EaSiL2ty s h s e  t he  defsndult  sss- i ied  
. . 
zne Z z t y  t o  s e l l  them f o r  the  benef i t  of Cne indiaas. 

3/ O p .  8 5 2 ,  C1. Corn.. 631, 683 - iiE?t re la t ionsh ip  be-lween t'r,e - -- - 
~ n l t e i  S<a<es 2x6 tke  3t<t:.;a i r ,zfa~s  at t i x e  of t h e  negot ia t lozs  .. . . - -  
c~ t>e < ~ s z t y  ::;Ls ~1;;.-&=. t o  i;kz-; g ~ a r 5 i - a ~  and xard and. a kigk 

. - Ceg,-ss of f l 5 .~c i z r -  i z t y  res ted xr,;;; -,;e G~vernner,teff itrnl?-e sacn - . .  . .. ? e ~ ; z ~ o n s ; " - i ~  ~ O B S  Z C ~  i x p s e  %?as% 0 3 L i g a t i o ~ s  it has been he ld  
-. 
-3 C. ==be -- - noral oSl5ga-l;iox. 7 2 s  Co.r;xi.ssioz <?erefore d id  n o t  %-tea 
z;22 r2; La,~onski2  .- *= as creat'ing a l e g z f , l l a b i L t y .  



. . 
t z e  eor:i?..znts made *erein on pages 82-87, t'nat cotmsei f o r  Sefen3m-L 

~;Lszonstrzes the concltlsfon dram :-egaraing the school trust. We 513 

n o t  5015 there =as a fiduc5a-y,d,~.ty on the  part, of the  United S ta t e s  

Bssed an l ega l  principles but  rather  one bzsed .on a moral obl'Lgztlon. 

2er'encia;lifs motion fo r  rehearing i s  based i n ' p z t  on the gro-mds 

LL 4. 
u . - ~ w  althoxgh the case was suSm5tted on the limited 2ssus of pet'i- 

t i aners f  right t o  reco-~er the C c d s s i o n  determiaed as a matter of 

Laxi Cizt Cne pet i t ioners  were ec t l t l ed  t o  recover ce r t a in  s-um. W i t h  

zespeet t o  e e z i a k  ~f these items sac5 as the $30,603.94 shortage i n  

the Trnst h ~ d  Sales, the $39354.75 t r ea ty  funds not t t l x e d  over t o  

/ 0~n. 8 Ind, C1, Com;n, 831, 884 - :'It i s  fo r  all i2nase reasons h e ~ e f n -  - .  otlore  sA&ted th- .,=t %he Cormission conclxdes thz t  t he  United StzLes 
- u d c s  -- noraliy 05ligated I n  nego-lizting the 1862 t=.eaJcy X- % * t o  see 
to 2 ;  

& U  t h a t  an&? sz fega rds  the way of supervision znd cont ro l  
05 the educational t r n s t  by t3e Ciove~nrcen-t were p r ~ v i d e d  i,a the  
%=xaty. T'ne fail-are t o  provide these safeg-ards resu l ted  i n  a 
Loss t o  the S-Ltma Izdians because of the violat ions of ti;e t zus t  

~-...J.s~ee ri >J t k e  iL 



. . . . Z.;t~:.:zs~ aa: ;he expenses of -,ne 1872 a d  1873 Co~nissions azol;-.ztSca "I." D 

to $1,202 ai;2, thsse are  sans zzrtain i:kich L '-.--' h e r  p r o d  woillcl. 20% 

2+"-- - 
. A L L A ~ ~  12 ~r ,g  respect. 

0-q - - .  
L ~ . e  Coxxission f-=thsr h e x  t ha t  the Uriited States was 15 a5le f o r  

. . . . z2e a;?ralsed val-P, of tne Ott2ica school sectio;: I n  the amo-mt of 

$22,500.00 ad tne apprzised ~ ~ 2 . 2 2  of 1,280 acres of Ottawa l a r d s  con- 

veyed t o  2tt2x2 Un-lve~sLty fn the se t t i emnt  I n  the sum of $7,k90.03. 

Cozisei fa: d ~ f e n d ~ t  argues tha t  t h i s  d e t e r r i a t i o n  deprives the 

C-avezcnent of oppor%mi-cy of offering evidence a s  t o  value of such 

a t  wbtevsr  h~07iLd be the pyoper vdaa t Ion  date." The school 

sectla,? (6L0 z c x s  wlthw~5 I q r o v e n s ~ t s )  had been ap?raised by a 

-- 1 m i t e 2  Sta tes  Comnission in 1872 a t  $22,600.00. What be t t e r  evidence 

of tbe mlze s f  szld section coxld be addnced by the Government i n  the 

Egh'c of s w h  an appraisal made z t  or near the time %hat tine Ottawa 

- 
ir;dL&ns we2e g b b g  -a? t h e i r  in te res t s  in the land by a settlement 

-&-L O t t a x a  k r u ~ i  *Aversity? Tne 1280 acres vere appraised by the same 

Coi;z?iission a s  were the i0,702 acres va2rled a t  $50,196.97 turned 

over t o  the t ~ -  *atees naned i n  the sett lenent agreement of 1873. 

W'n 5 t iscussion by defendantzs co-msel i s  bxt a review of the 

ev< &L jem+ A A V ~  ir; 'chs record, bzttressed by what defendant contends i s  7iaewly 



Tr. - 
122 AagLage i n  this p a ~ t  of tte Zinc!ing of f ac t  *mde by t h l s  Conmizrisr! 

of  ;Set. ?=.o?. Fdgs) and t o  wkich reqxested finding the defendant Lnter- 

poseci no ojjectlon (pags 107 of Def. Brief) ,  

Dzfencant now iakes the position t h a t  evidence not stlS~Atted by 

. . 
;ne 2a:ties during t'ne cc-srse of the t 5 a l  would show t h a t  the G t t a a  

- 
~ n d k a s  were s f f i c i en t ly  advznced Ln civil izat2on t o  h z d k  an eda- 

. - 
c e t l o ~ a l  t ~ ~ s t .  The new evidecce pertaining t o  the nora'l, s?irit-al, 

and elr;eatlozal ad-~ances i? civilization i s  c-mulative and therefore 

6/ 
XS cf s - i i f l c i sn t  weight t o  chxge  t h i s  Tinding of the Commission. - 
-.  
it i s  apparent t h a t  defendznt3s use 02 the nex evidence Is -Lo. show 

';:be " I ()t4.a-h-a Icdlans were proSa3ly fuz-t'ner advanced in c I t I l i z a t i o n  

zt 5r.e 5z te  of the execztion of t'ne 2862 i r e a t y t h a n  any of the Indian 

Aw:' 7/ b-ioea i2na-L were located I n  the Kansas T e ~ r i t o r y . ~ '  - Assulming t h i s  

were so, It umld be a matter or" degree and would not in  i t s e l f  be 

s . p  - 4  *b~e;li  t o  cause an aLteratioa of o w  finding of f a c t  n-mber 4. 

DeTendazt a l so  qaestions the Comrrlission~s Finding of Fact 5 ia 








