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BEFORE THE INDIAN C L A I a  COMMSSION 

THE MIAM TRIBE OF OKLAHOM4, 1 Docket No. 67 (Consolidated) 
a1 so known as the  MLAMf TRIBE, ) with Dockets Nos. 124, 314 

1 and 337 
and ) 

HARLEY T. PALMER, FRANK C. POOLER 
AND DAVID LEONARD, as representa- 
t ives  of THE MIAMI TRIBE and a l l  1 
of the members thereof ,  1 

1 
P e t i t i o n e r s ,  1 

1 
VS . ) 

1 Intervenors : 
THE UNITED STATES OF AMERICA, Dockets Nos. 15-D, 29-B, 

1 89, 311 and 315 
Defendant. 1 

Dated: June 30, 1960 

OP IMION 

Watkins, Associate Commissioner d issent ing:  

With a l l  due respect  t o  the views. o f  my colleagues I Cannot agree 

wi th  the  conclusions reached by the  majori ty i n  t h i s  most important case. 

I n  deference to t h e i r  des i res  t o  r e l e a s e  t h i s  day the  f indings  and opinion 

i n  t h i s  case ,  p lus  the  f a c t  t h a t  I received t h e  f i n a l  version of them 

t h i s  morning, I a m  compelled t o  f i l e  only a s h o r t  s tatement a t  t h i s  t i m e  

s e t t i n g  f o r t h  i n  general terms some of my object ions t o  t h e  r e s u l t s  

reached by the majority. I n  the event t h i s  Commission should f a i l  t o  

permit f u r t h e r  opportunity t o  -re-examine the  e n t i r e  record on the  ques t ion  

of value,  I reserve  the  r i g h t  t o  s p e l l  o u t - i n  more d e t a i l  my reasons f o r  

taking the  path I have chosen. 

I t  goes without saying t h a t  t h i s  i s  a most s i g n i f i c a n t  case. That 

i t  has moved laboriously through the  jud ic ia l  processes of t h i s  Commission 



9 Ind. C1. Corn. 1 

and the  Court of Claims without reaching a s a t i s f a c t o r y  conclusion, is 

indeed most t r a g i c .  I n  the course of i t s  t r a v e l s ,  the  accumulated record 

both documentary and spoken has grown t o  ecormous proport ions.  Therefore,  

i f  only t o  s trengthen the p o s s i b i l i t y  tha t  t h i s  case might reach a 

dec i s ion  which i s  r e a l l y  f i n a l  we should a t  a l l  cos ts  review the  e n t i r e  

record ca re fu l ly  and prepare our Findings and Opinion accordingly. 

F i r s t  of a l l  I must take exception t o  the f a c t  tha t  t h i s  Commission 

f o r  a l l  i n t e n t s  and purposes has again. s e t  a d r i f t  the same leaky 

f ind ings  which the  Court of Claims painstakingly reviewed and c r i t i c i z e d  

through some 40 o r  50 pages of i t s  opinion Ju ly  13, 1959. I cannot see 

how merely r a i s i n g  the p r i c e  per ac re  is the  panacea which w i l l  make 

these  same f indings  more pa la tab le  today than they w e r e  one Year ago. 

I s e r i o u s l y  doubt t h a t  the Commission has compiled wi th  the  Court 

d i r e c t i v e  i n  remanding this case, " for  f u r t h e r  considerat ion and further 

proceedings if necessary,  cons is tent  with t h i s  opinion." 

Indeed, the  Court found many th ings  object ionable i n  the f indings  

and conclusions a s  w e l l  as i n  the  reasons o r  lack of reasons i n  suppor t  

thereof :  

"In view of those f indings  of f a c t  discussed above 
which w e  have found t o  be supported by s u b s t a n t i a l  
evidence,  w e  a r e  of the opinion t h a t  the Commission has - 
not given adequate o r  proper reasons f o r  i t s  conclusions 
t h a t  t h e  land ceded in 1818 was worth 75 cents  D e r  acre .  - ~ - . - -  -- - - 

a s  i t  is  required t o  do by Sect ion  19 of the  Indian 
Claims Commission Act. Furthermore, w hold t h a t  those 
same f ind ings ,  f indings 6 through 31, do not support t h e  
Commission's u l t imate  f indings  of value. I n  addi t ion ,  a s  
noted e a r l i e r  herein,  c e r t a i n  of the.Commission's f ind ings  
fol lowing f inding 31 a r e  no t  f indings a t  a l l ,  but a r e  
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merely r e c i t a t i o n s  of evidence,  o ther  f ind ings  have 
no b ~ a r i n g  on the  i s s u e s  f o r  dec i s ion ,  and s t i l l  
o thers  a r e  n o t  supported by s u b s t a n t i a l  evidence and 
a re  cont rad ic tory  to  e a r l i e r  f i nd ings  which a r e  suppor ted  
by s u b s t a n t i a l  evidence. F i n a l l y  t he  record con ta ins  
some mater ial  evidence which has not been made the  
sub jee t  of any f indings."  (p. 45) (Emphasis s u p p l i e d )  

Not only is the above s tatement  a  s t rong  indictment of  the f i n d i n g s  

i n  t h i s  case but  it  amounts t o  what f o r  the  want of a b e t t e r  word i s  a  

b i l l  of p a r t i c u l a r s .  I n  f a c e  of t h i s ,  t he  Commission wi th  t h e  except ion  

of s t r i k i n g  two sentences i n  the o r i g i n a l  f i nd ing  36 and r e w r i t i n g  t h e i r  . . - .  

u l t ima te  f i nd ing  46 t o  i n d i c a t e  t h a t  t h e  value of the s u b j e c t  l ands  should 

be $1.15 pe r  ac re ,  has p u t  i t s  stamp of approval on the o r i g i n a l  f i n d i n g s .  

To pass  over  the f a u l t y  f i nd ings  by .  now regarding them a s  " to  be of  

l i t t l e ,  i f  any relevancy o r  ma te r i a l  t o  the  i s s u e  of  value" is an  unsual 

way i n  which t o  answer t h e  cou r t ' s  ob jec t ions ,  . . . 
It i s  t rue  t h a t  t he  Commission d i d  f i n d  i t  necessary t o  t ake  a d d i t i o n a l  

testimony and o the r  evidence,  .and wi th  t h i s  a c t i o n  I am i n  f u l l  agreement. 6 

But t h i s  was l imi ted  f o r  t he  most . pa r t  t o  t h e  s i n g l e  q u e s t i o n  of t h e  amount 

of swamp a rea  involved i n  the s u b j e c t  land and al though the  q u e s t i o n  i s  

d iscussed  i n  the  opinion no a d d i t i o n a l  f i nd ings  on t h i s  new evidence  w e r e  

made e i t h e r  one way o r  t he  o the r ,  

Turnirg now t o  those f ind ings  which a r e  supported by " s u b s t a n t i a l  

evidence,"  I need only c i t e  one which has r a i s e d  s e r i o u s  doubts  i n  my own 

mind tha t the Commission' s conclus i on ,  name1 y : 

"That a  prospec t ive  purchaser  could have expected t o  r e - s e l l  
over a  per iod of 20 years  t h i s  unimproved land a t  from $2.00 
t o  probably $4.00 o r  $5.00 per  acre :  t h a t  t hcexpenses  and 
donations and hazards t o  which re ference  has been made would 
not j u s t i f y  him i n  paying more than $1.15 per  a c r e .  " 
(Page 15, opnion, 6/30/60) 
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i s  indeed a reasonable one. 

The Commission's Finding number 23 indica tes  tha t ,  i n  1820, of the  

7,036,000 acres  contained i n  the sub jec t  a rea ,  6,717,815 acres  w e r e  

a v a i l a b l e  f o r  s a l e  and sold t o  the  s e t t l e r s .  These s a l e s  represented 

83,000 separate t ransact ions .  The land l a w  i n  e f f e c t  in 1820 WZUJ the  

Act of Apri l  2 4 ,  1820 ( 3  Sta t .  566), which set the  p r i c e  f o r  the  p u b l i c  o r  

p r i v a t e  s a l e  of land a t  $1.25 cash per acre and the  minimum acreage a t  

80 acres.  .Apparently the re  e r e  no r e s t r i c t i o n s  on the  amount of land 

i n  80 a c r e  sec t ions  t h a t  any s i n g l e  cash paying purchaser could acqu i re  

under t h e  Act. During the  20 year  period from 1820 through 1839 approxi- 

mately 91.7% of the  a v a i l a b l e  land was disposed of. This g ives  an annual 

r a t e  of d i s p o s i t i o n  of 4.6% which is p r e t t y  good. However, this f i g u r e  

is somewhat misleading when you consider t h a t  during t h e  first 10 years ,  

when presumably t h e  choice t r a c t s  are ava i l ab le ,  the annual r a t e  of d i s -  

p o s i t i o n  was 2.27%, not  a p a r t i c u l a r l y  remarkable r a t e .  I n  f a c t  almost 50% 

of the  a v a i l a b l e  land was not  disposed .of u n t i l  a f t e r  the  1 4 t h  year and 

approximately 42% was so ld  during t h e  15th, 16th,  17th and 18 years.  

The Commission's Finding 23 then conta ins  t h i s  s tatement which is 

r a t h e r  s i g n i f i c a n t :  

"The land law then i n  e f f e c t  permitted a minimum purchase 
of 80 acres ,  and i t  appears that f e w  settlers took more than 
t h e  minimum acreage; the average s a l e  i s  less than 82 acres." 
(Emphasis supplied) 

I f ,  a s  the  Commission has concluded, the  qua l i ty ,  d e s i r a b i l i t y ,  and 

a c c e s s i b i l i t y  of these lands was f a r  superior  to  the  adjacent  lands ;  

t h a t  t h e  people i n  Indiana were w e l l  ab le  t o  pay cash f o r  these  lands;  
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and, t h a t  t h e i r  a h i l i t y  t o  buy land was unaf fec ted  by adverse economic 

condi t ions  of t he  country i n  1818, then why such a  slow r a t e  of d i sposa l  

i n  the f i r s t  t en  years  these lands were avaFlable  i n  80 ac re  t r a c t s  a t  

$1.25 per  ac re  and why during the e n t i r e  20 year  per iod ,  when the then 

minimum r e t a i l  p r i c e  was s t i l l  $1 -25 per  ac re  were the re  no apparent  l a r g e  

ind iv idua l  purchases? 

The answer t o  these and r e l a t e d  ques t ions  undoubtedly hinge upon 

the  d e s i r a b i l i t y  of land, and the  a b i l i t y  of t h e  ind iv idua l  purchaser  

t o  pay f o r  i t .  E i the r  the minimum 80 a c r e s  was a l l  the  homesteader 

could poss ib ly  a f fo rd ,  o r ,  if he d id  have p l e n t y  of money, t h a t  i s  a l l  

t h e  land he wanted a t  $1.25 per  acre.  C e r t a i n l y  t h e r e  i s  no evidence 

i n  the record of any s i g n i f i c a n t  q u a n t i t y  being so ld  a t  any time f o r  

more than  $1.25 p e r  acre.  

I t  i s  t r u e  t h a t  I may be indulging somewhat i n  h inds ign t ,  and 

emphasizing events  occurring a f t e r  the  d a t e  of eva lua t ion .  Never the less ,  

i n  r ega rd  t o  events  occurring a f t e r  the va lua t ion  d a t e ,  the Commission 

i n  i t s  opinion has suggested the fo l lowing  app l i ca t ion :  

"mese  f a c t s  a r e  t o  be  considered only a s  con- 
f i rmation of the cor rec tness  of f i nd ings  on va lue  a s  
made. " 

With t h i s  i n  mind I cannot s ee  the  a p p l i c a b i l i t y  of the f a c t s  

found by t h e  Commission i n  Finding N o .  23 a s  being con£ irmatory of t h e  

c o r r e c t n e s s  of the Commission's f i nd ings  and conclusion t h a t  a p rospec t ive  . - 
purchaser  could have expected t o  r e - s e l l  t h e  e n t i r e  s u b j e c t  a r e a  over  

a  20 year  per iod i n  unimproved 80 a c r e  t r a c t s  beginning in 1818 a t  from 

$2.00 t o  probably $4.00 or  $5.00 per  acre .  This conclusion i s  p a r t i c u l a r l y  

d i s t u r b i n g  i n  l i g h t  of the Commission's previous s tatement  i n  i t s  former 
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opin ion ,  to-wit :  

'We  t h ink  t h e  assumption of r e - sa l e  of 90% a t  $4.00 
pe r  a c r e  i s  unwarranted." (4  Ind. Cl. Corn. 405)  

I t  should be o'wious t h z t  Finding 23 could probably confirm w i t h  as 

much o r  more l o g i c  a  lower f i g u r e  than $1.15 per  acre  e s t a b l i s h e d  i n  the 

majo r i t y  op in ion  a s  t h e  market va lue  of t h e  e n t i r e  t r a c t  i n  q u e s t i o n  in 

1818. 

For t he se  and o t h e r  reasons I must respectful ' ly  d i s s e n t .  

/s ARTHUR V. WATK'IPIS - 
A s s o c i a t e  C o m m i s s i o n e r  




