
8 Ind.  C 1 .  Csz. 83i 

THE OTTAbTA TRIBE A N I  GUY JPIr,I!GS9N, ) 
BRON,WN ED%'ARi)S and GENE JEL~?ISCI,?, ) 
A s  Representatives of TEE OTTAVA j 
TRIBE, 1 

1 
Pet i t ioners ,  ) 

1 
Docket No. 303 

Defendant. 
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Appearances: 

Allan Hull, with whom were 
Harrison, Thoms, Spangenberg 
& Hull, and Louis L. Rochmes, 
Attorneys f o r  Pe t i t ioners  

MiqIl.iarn D. McFarlane, i.rith whom 
wzs M r .  Assistant Attorney General, 
Perry W. Mortoa, 
Attorneys f o r  Defendant 

Holt,  ~omnissioner,  delivered the opinion of the Commission. 

P e t i t i o n e r  herein is  The Ot,tawa Tribe of Oklahoma, a t r i b e  organized 

under the Oklahorna Welfare Act ( L 9  Sta t .  1967). It com?rises and repre- 

sents bands of Ottava Indians formerly kno3m as  the Ottawas of Blanchards 

Fork and Rcche de Bomf . Defendant adni ts pe t i t ionzr  has t h e  capacity t o  

mintx i in  this s u i t .  

I l tese  bands sf @ttc-:.:a 1 ndians a t  o;ie time resided i n  t?,e S t a t e  of Ohio. 

By t h e   treat:^ of Xu,mxt 30, 1331 (7 S t a t .  359) ,  they c d e d  t3 the  United 

S h t e s  ccl%cl',:t Lznis they then held i n  t 5 a t  S t a t e  and agreed t o  move west 



acres i n  ~ h 3 :  i s  now FranldlLn County, Kansas. 

Tne claim present& by p e t i t i o n e r  a r i s e s  mt of the  *.m t r e a t i e s  

concluded by the  O t t ~ w a  Tribe with defendant ax 2.~une 24, 1862 (12 Stat, 

1237) and Febraary 23, 1867 (1s  S t a t .  513, 517) xsih~ch p-oxided,  among ot"er 

things, for allotnents in t h e i r  Kansas R-c?serva&im b menbss of C?e Tribe ,  

and f o r  the  s e t t b g  a p a r t  of soms 20,640 acres  of the  t r i b e ' s  land f a r  t y e  

parpose of endoxirig a schcol fo r  the  b e n e f i t  of the Ottw~as; acd fcr thc  

sa l e  of t he  remainder of the t r i b e f  s lands  a t  t h e  b e s t  p r ice  o b t a i n a h l ~ .  

Pe t i t ioner  seeks t o  reco-~zr the  benef i t s  of tkiz ed~cation.1 t.ms t cf r ;L i ?h  

they allegedly were deprived by f raud and misx-xiagenent, an6 f o r  c e r t a in  

trust funds from the sale  of the r e m i n d e r  of its reservation i x d s  a l legg6 

eastsrn port ion of t he  lands i n  t h e  f?mer Izsian csnritq- c x :  rj_cickl>-. 

. . 
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Ceded Indian lan2s bordered the Ottawa reservstion on the north, e a s t  

and south. O 

The Ottawa Indians, who primarily l ived by cu l t iva t ing  the  s o i l ,  had , 

made f i n e  progress on t h e i r  reservation where they were said t o  have l ived 

i n  c o ~ f o r t a b l e  homes and had good farms. I n  1854, they decided no t  t o  

dispose of any 'of t h e i r  lands. They were said to be  considering dividing 

t h e i r  lands equally among themselves and beconing a s  soon a s  possible 

c i t i zens  of t h e  United States.  With the set.tlenent of the  country around 

them these Ottawas in a few years realized the necessity, i n  order &o 

protect  t h e i r  property, of holding t he i r  lands i n  severalty.  I n  1859, 

they proposed a t r e a t y  which would permit allotment of t h e i r  reservation 

lands and the  cession of the  balance i n  t r u s t  to  the 'united S.tates t o  be 

sold f o r  t h e i r  benefit.  They proposed $40,000.00 of the  proceeds be s e t  
# 

apar t  and the  i n t e r e s t  used t o  mpport a schoal f o r  t h e i r  children f o r  

twenty-five years and longer and that ,  i f  thought advisable by t h e  

Secretary of the  In t e r i o r ,  the t r ea ty  should provide the  Ottawas would 

become c i t i z ens  f i v e  years a f t e r  ra t i f i ca t ion  of the  t rea ty .  I n  March 

1860, t he  Indians agsin  suggested a t reaty  providing f o r  a d ivis ion of 

t h e i r  lands and s a l e  of the  balance f o r  t.heir benefi t '  a f t e r  allotments. 

No action, apparently, vas ever taken by the  Governnient on these  pro- 

posals. 

A t  t h i s  point  the  st.age appears to  have been s e t  f o r  the  f i r s t  a c t  

t h a t  l ed  t o  t.he t r ea ty  dealing with tine Ottawa lanzs.  I n  ~ e z e x b e r  1860, 

a l e t t e r  was sent  t o  the  CoMssioner of Indian Affairs  signed by John T. 

Jones and bJilliarn Hurr f o r  the  Ottawa Indians and I. S. Kalloch f o r  the  

Board of 'Ilcstecs of "Roger Williams Uni;.ersityf' and ffCoxpny. " This 



missioner ~f Lndian Affairs are hpor tan t  ar,d e n l i g h t e ~ h g  a s  W? ecme 

to examine th5 prox5sio~s af the T r e a t y  of June 2b, 1862 (12 Sizt. 1237, 

II Kqp. 8301, znJ. t h t  sub~q' l isnt  events relatirig t o  the dispasal r,f' the 
0 

O t t z w a  larrds. ltzo w h i t e  psrsms w h o s e  names are men+-.imed in the le+,+,sr 



and the negotiation of the 1862 treaty,  the same Hutchins~n managed t o  

become Indian Agent f o r  the Ottairas and was present when the t r e a t y  was 

made i n  liashingtor,, D. C. The record a l so  shows t ha t  a s  of t he  date  of 

the  1860 l e t t e r ,  and even a t  the  date of the treaty,  . t h e  "Roger Williams 

University," l a t e r  t o  be known a s  Ottawa University, was an e the rea l  

i n s t i t u t i on .  It was an i n s t i t u t i o n  on paper only x i t h  no tang ib le  asse t s ,  

and with l i t t l e  prospects unless lands i;ere obtained from the  Ottawas. 

By the Treaty of June 24, 1862, it uas provided th3 t  al lotments 

wmld be nade to  a l l  members of the t r i b e  and certair? spec ia l  g ran t s  

were made t o  designated individuals and the  Baptist Church. The Treaty 

provided a lso  t h a t  20,640 acres  were t o  be s e t  aside f o r  the  permanent 

endorment of a school for the  benefi t  of the Ottayas ( ~ r t i c l e  6).  To 

maage t he  finds and praperty which would be involved in t h i s  endo~ment 

t he  t r ea ty  provided f o r  seven trustees.  Five were named i n  the  t r e a t y  

and the other two, who were required t o  be white c i t i zens  of Kansas, were 

t o  be elected "by said Ottawa Indians." Four of the f i v e  naned i n  t he  

t r e a t y  were Ottawa Indians, t e e  f i f t h  ms  John G. Pra t t ,  United S ta tes  

Indian Agent f o r  the Delaware Indians. Three of the  four Ottawa t ru s t ee s  

were menbers of the  Ottawa Tribal  Canc i l .  Of the  acreage so  s e t  apar t  

6Lo acres % a s  the  school s i t e .  Of the  remining 20,000 acres  it was 

provided 5,OCO acres  mtght be sold by the t rus tees  t o  secure funds f o r  

the  erection o f  buildings and improvements on t.he school s i t e .  The 

balance of 15,000 acres w a s  t o  be sold by the t rus tees ,  t he  proceeds 

invested, a d  the i n t e r e s t  only "a be a?>lied t o  the s u p ~ o r t  of t h e  

school. 

The 1562 t r ea ty  f a i l s  t o  mention "Rr~ger ?!illiars University, ' I  which 



project atld the !'Cozq~r,y.'~ xsnt.ioned ir! the same 1860 1ett.er so3n were able  

in 1860 pr~posed f,o prchase  the Ottawa lands, had Jchn W. Pcung, 

Hutchinsm' s fzthzr-in-lsx. A t  t h i s  meeting, Prz t-+; beiag absent., the 

board elzeted cf'i'i.zer.i ill6 tr=sacted one it.en. of basiness. The board 

to the board. A deecl was issued abmt- f m r  mmf-hs later t~ Ymxg for ~i 
* 

640 acre t r a c t  for $803 by the Treasurer of the Board, -?oh T .  Jmes. 

Ey this tima Pmng ?:as n=; l o ~ z e r  a resident of the S t a t e  of Kansas, if, 

in fact., he hzd e.i$r been one. Young conveyed this 640 acre t r ac t  to 

Hutzh2hssn before q p x a l  of the sale  by the Seerekry of the Inte-rior 
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Hutchinson acccrding t o  the deed records conveyed the  t o m s i t e  t o  the  

whether he received ce r ta in  i n t e r e s t s  i n  the  Tovn Company. Also an o f f i c e r  

of t h i s  company tras none other than t he  signer of the  1860 l e t t e r ,  the  

Reverend I. S, Xalloch. - A t  the second meeting of t h e  Board of Trustees of 

Ottawa University, this same Kalloch was elected a t r u s t ee  t o  replace  Young 

who it was presumed had resigned. Kalloch becam the  assignee of Young under 

t h e  contract  t o  purchase the 5,000 acres  and l a t e r  received the  pa ten t  t o  the  

remaining 4,348.79 acres vhich f o r  the  most pa r t  were selected from school 

l ands  surrounding t he  school s i t e  and the tormsit.e which was s imi lar  t o  t h e  . 
plan s e t  f o r t h  in t h e  1860 l e t t e r .  Their plan f o r  development of t he  townsite 

was remarkably successful f o r  by October of 1864 (patent  was issued i n  May 

1864) a thr iv ing v i l l age  was located on t he  640 acre t r a c t  and it had become 

t h e  county seat .  Xalloch upon issuance of a patent f o r  t he  r e ~ a i n d e r  of t he  . 

approximately 5,000 acres  sold by the  t r u s t ee s  was soon - thereaf ter  in busi-  

n e s s  selling these lands surrounding t he  s c h m l  and t@m sect ions  a t  a 

prof it. 

Trustee Prat t ,  Indian agent f o r  the  Delawa~es, who was no t  present  

a t  t he  meeting when the  t rus tees  contracted t o  s e l l  the  5,000 ac res  t o  

Young, questioned the  transaction i n  a l e t t e r  t o  t he  Secretary ai t h e  

I n t e r i o r  p r i o r  t o  the Secretary 's  approving the  sa le ,  The Ot tam Indians 

in a pe t i t i on  s ta ted ly  representat ive of a na jo r i t y  of t he  t r i b e  charged 

that .  Ageat Hctchinscn >:as handling the Ottaxa lands ~ r i t h  a view t o  h i s   om^ 

enrichnent. An investigation of t h e  charges IF; Sunerinteadent A l b i n  

supported i-l-~tchinson ' s contention t h a t  the  complaints viere by a few disgrunt'l-ed 
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Icdlans,  b:lt t h i s  in-re,c".iga-iion d id  no t  repsr t  t h ~ t  Hutchir,son was a 

me;lber of the  bcar.3 of trast.a-zs, t ha t  t h e  to1msit.e had bee7 conveyed 

t o  him by Young, Yl2t iiritchinson was an off icer  of the  Tom Ccmpanjr, or 

t h ~ t  Tomg >:as hut?hinsmgs father-in-law. 

With %he prclceeds of %he s a l e  of the  5,000 acres of school lands, 

amm+,ing t o  $6,250.03, lark cmmenced on a s c h ~ o l  building. A basement 

was dzg forty feet wid; a d  sixty-five f e e t  long. The I n d i a  tmst.ees,  

with m e  exceptim of Jones, protested the s i z e  of the buildixg but vere  

assured by Hu*,ehi,nsm acd Kalloch t ha t  su f f ic ien t  fcinds wo-dd be cStained 

i n  t he  ess% from doLations t: complets the building. The s i z e  of t h e  

building and the act.iti.ties of Hutchinson and K3lloch frcn t h i s  tine on 

make it c l ea r  t h a t  t he i r  main purpose was t o  b ~ i i d  a Uni ters i ty  p r i m r i l y  

fo r  whites. L i t t l e  or  nc consideration Gas given t o  the  e2acatior.al 

needs of the Indian ctlildrsn and from the  date  of t he  t r ea ty  -anti1 t h e i r  

renewal t o  Oklahcm they recei-fed a t  most one year s schc~oling . Ka72loch 

and Rutchinson hsd l i t t l e  success in secilring f inanc ia l  assistance fmm 

t h e i r  derdminstiorial f r i a d s  i n  t h e  ea s t  although la rge  sums were ex?:endsd 

fo r  t h e i r  traveling expenses seeking such aid.  

Fro3 the  beg i~n ing  the white t rus tees ,  wi th  the  exception of P r a t t  
U 

who was a t  t h e  Dels'srare zgency and attended few meetings, dominated t he  

a c t i o m  of and c~n t r a l9ed  t'jz board. Alt.hotlgh t he  Iridian t rus tees  vere  
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a few of the Ir,",~ns could understand t h e  lanmage. Kalloch and Hutchin- 

son r e ~ a i n e d  i n  ccr,trol of the  board f o r  a nurnSer of years. Hutchinson 

resigned i n  April  1867 follobiing discovery of the  f a c t  he had not accounted 

i n  f u l l  f o r  the proceeds of the s a l e  of the Ottawa t r u s t  lands, t o  be d i s -  

cussed i n  more d e t a i l  shor t ly .  Kalloch resigned i n  February 1868. During 

t h e i r  tenure, however, Hutchinson sold some 3,032 acres  of school lands 

f o r  $22,685. Accordird t o  t he  provisions of the  t r e a t y  the  proceeds of 

t h e  s a l e  of these  lands should have been i n ~ e s t e d  and the  i n t e r e s t  only 

applied to  the  support of the  school. This \-?as not  done and was a viola t ion 

of the  t r u s t .  Kalloch, on the  other hand, sold a reported 2,800 acres of 

t he  residue of t h e  t r u s t  lands, which were purchased by the  Board of Trustees 

by the  1867 t r e a t y  and which tiill be discussed in more d e t a i l  l a t e r ,  and 

claimed the proceeds t o  s e t t l e  h i s  demands against  the  University. The board 

r a t i f i e d  Kallochts sa les  and thus s e t t l e d  with him. 

Before proceeding t o  the  second phase of the  h i s t o ry  of t he  school lands 

wi th  the  ac t ive  par t i c ipa t ion  of t he  Baptist denomination and t he  completion 

of the  University building, it may be well to  digress  t o  determine what 

responsLbil i t ies t he  Government had undertaken with respect  t o  t h e  school 

t r u s t  and w h a t  dut ies ,  if any, it had with respect  t o  t h e  management of the  

school t r u s t .  The 1862 t r ea ty  i s  unique i n  many ways. It provides t o  begin 

with t h a t  t he  Ottaxas were t o  become ci t izens  of the  United S ta tes  and t h e i r  

r e l a t i ons  with the Government a s  a t r i be  wers t o  be dissolved and te-minated 

f i v e  years from the r a t i f i c a t i c n  date of the t rza ty .  The f a c t  t h a t  t h e  

t r e a t y  protided for eventuali ty no accou-xt: f o r  the composition 

of t he  board of t rus tees  and the provisions with r e s e c t  t o  tpe  ranagenent 

and control  03 th s  educational t : -cst being placed s o l e l y  j.n t h e  hands of the  
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t r u s t ~ e s  2nd t h c i ~  snwzssors. 

T t ~ e  1862 t r e a t y  i n  the  f i r s t  paragreph cf  Ar t i c le  5 pi-2vides f o r  

the se t t ing  apzr t  3f 20; 000 acres "for the  purpose cf cndoxing a schccl 

f o ~  the bene f i t  o f  said Ottawas" and a lso  the se lect ion of one section 

f c r  school  purpsses. Tr.e l a s t  paragraph of sa id  Art ic le  exq3ressly pro- 

vides f o r  the  r i g h t  of the children of Ottawas and t h e i r  descendants t o  

ent5r t h e  school and eqjoy a l l  privi leees theresf ,  no matter where thej- 

may exLgrate. There 5s n3 mention in  the  t r e a t y  of a University o r  a 

school f o r  whites.  

!here i s  no express prcsision i n  t h ~  t r e a t y  f o r  Gvvelmrcental super- 

vision o r  control  of the t rus tees .  The only functicn t o  be pnrformzd by 
n 

the Govsrnment WGS the  issuance of patects  t c  the  parchasem of school 

lands upon reqces t  of the  trustees.  It i s  t r u e  t h a t  John C. P r a t t ,  one 

of the  t r u s t ee s  named i n  the  t rea ty ,  was Government; agent f o r  the Dehra re  

Indians. If ,  however, h i s  presence on t h e  board was i n  an officld capacity, 

it i s  no5 so  s t a t ed  i n  the  t r e a t y  and there  i s  c.:, evidence he %:as t o  22% as 

a govem.snta1 representative, o r  that  he ever did, unless h i s  q'ieit-ioning 

of the sale t o  Young may be so construed. 

It i s  apparerit, therefore, t ha t  the - t rea tyh ias  SO framed as to leave 

control  and management of the educational t r u s t  in t h z  hands of t h e  t r ~ s t e e s  

w i t h  no gcvernme?t,=l superrision o r  control. Tne re le t ionship  betxesn the  

United S t z t e s  a i d  the  Gt,ta~a Indians a t  t5e t h e  cf the  negot.iatZor_s of t;?e 

t reaty  was s i n i h r  to t h a t  of p~ar2 izn  2nd vard a ~ d  a high degree of  f idu-  

-. ciary duty res t sd  upm the  Goverment. Po+'----' bbsL-c a;ii~ Tr:-tle v. United Stat.es, -- - .-- 

3 Ind. C1 .  Coin.~. 10, h7. Tnere is  no evidmce t h a t  t h e  o f f i c i a l s  of tke 

%vern.nent ever first investigat.e.i to  determine Cne c ~ p a c i t y  or" t.he Oit.-l~:a 



Indians o r  the > k i t e  t-rustees to  menage and control  an educational  trust. 

Neither i s  there any evidence t h a t  there was any e f f o r t  m d e  t o  determine 

whether the  Ottab:a Indians ;:ere ready t o  take on t h e  r e spons ib i l i t i e s  of 

c i t i zensh ip  which the t r e a t y  provided they would obtain f i v e  years a f t e r  

r a t i f i c a t i o n  of the t r e a ty .  It i s  a f a c t ,  however, tha t  a t  the  time of the 

1862 t r e a t y  t he i r  chiefs  knex no Eng7ish and only a few could speak t he  

language. Under the circumstances there  was a moral obl igat ion on t h e  p a r t  

of t 5e  defendant t o  thoroughly check on their a b i l i t y  to  face  t h e  responsi- 

b i l i t i e s  of c i t izenship  and t o  adn in i s te r  a tAust. There was a l s o  a duty t o  

provide ample safeguards in the t r e a t y  f o r  t5e  supervision and accountab i l i ty  

of the  t r u s t ee s  so a s  t o  prevent mismnagernent. This i s  espec ia l ly  t r u e  since 

by t h e  l e t t e r  of 1860 containing the  proposals of the Ottawas and the backers 

of the  "University" and "company" t he  o f f i c i a l s  of the Government d id  have 

knowledge of the i n t e r e s t  in t he  Ottaws lands displayed by t he  o r i g i n a l  planners 

of t he  "Universityu and "company." 

It i s  f o r  a l l  the  reasons hereinbefore s t a ted  t ha t  t h e  Commission concludes 

t h a t  the  United Sta tes  was morauy  obligated in negotiat'ing t he  1862 t r e a t y  v i t h  

t he  Ottawa Indians t o  see  t o  it t h a t  ample s a f e p a r d s  i n  t he  way of supervision 

and control  of the  educational t r u s t  by t h e  Goverment were provided i n  t he  

t r e a ty .  The f a i l u r e  t o  p r o ~ 5 d e  these  safeguards resul ted  in a l o s s  t o  t h e  

Ottawa Indians because of the d o l a t i o n s  of the  t r u s t  by t h e  t r u s t ee s .  It was 

a v io la t ion  of the trust f o r  t he  <mstees  t o  s e l l  the 5003 acres  t o  a menber 

of the  Board of Trustees (5L An. Jur .  Sec. 31b). It  was a v io la t ion  of the 

tmst f o r  the  t rus tees  t o  s e l l  t h e  3032 acres  of the  remaking  15,030 ac res  

and. not  invest  the proceeds. PI-ope? supervision 2nd c cn t ro l  of tfie Board cf 

Trustees f o r  the benef i t  of . t h e  Indians by dcfendant vou-ld have prevented these 
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v i o l a t i o n s .  The Commission based upon the  f ind ings  of f a c t  h e r e i n  made and 

t h e  record a s  a whole concludes t h a t -  t h e  United StBtes i s  l i a b l e  t o  pe- 

t i t i o n e r  f o r  whatever p r o f i t ,  based on bona-firin first s a l e s ,  t h a t  

was made by Xutchinson and Kalloch on the  resale of the  approximately 

proceeds of the  s a l e  of 3032.24 a c r e s  of school  lands, amounting t o  a t  

least $22,685.13, which were never invested as required by t h e  t r e a t y  

fo r  school  purposes, 

In order  t o  fol low t h e  subsequmt  h i s t o r y  of t?le school  p ropmty ,  

it i s  necessary t o  d iscuss  t h e  d i s p o s i t i o n  of ths Cttawa T r u s t  Lands. 

PY a r t i c l e  9 o f  t h e  1862 t r e a t y  t h e  l ands  i n  t h a  resarvn remaining a f t e r  

a l l o t x e n t s ,  s p e c i a l  g r a n t s  and acliool l ands  had been se l ec t ed ,  were t o  

These t r u s t  l ands  aqountinq t o  about  3C,030 a c r e s  were appra ised  and 

offered  f o r  s a l e  by Agent Xutchinsan. The agent sold some 22,000 a c r e s  

of t h e  t r u s t  lands but it was discovsrsd  t h a t  he had never t u rned  over  

t o  t h e  Covernnent $30,603,9$ of t h e  proceeds, Spec ia l  I n v e s t i g a t o r  I rw in  

who check4 Eutchinsan's nccounts i n  1867 forwarded deeds t o  property which 

Hutchinson had offered i n  adnZztt;ing the shortage, Irwin \:as of the opin ion  

t h e  proper ty  offered-  would br-ing $15,090.00. Tho deeds were n o t  accepted  

by t h e  Goverment. I n  1869 t h e  G o v a r n ~ e n t  i n s t i t u t e d  suit a g a i n s t  Hutchinson 

and his sureties alleging a shor tagc  of $41,393.71, wRch inc luded  the  

sho r t aqe  of p r o c a d s  o f  sale1 i n t e r e s t  on t h e  moneys collected from d a t e  of 

sale; funds f o r w y ~ o l i  of Goverment employees; fb~ds f o r  payment of t r ~ a t y  

ob7igat ions;  and niscellancous int,*rast. k t t h e  t im of  t h e  t r i a l  l iutchinson 

o f f e red  a r e c e i p t  ( F d q .  21) s i ~ m d  by t h e  O t t a w a  Chief and william Ilurr and 

James M n d  ( t h e  las t  two bein5 I r l idan  members of the hard ef Trus t ees  of 



t h 2  TJ:-;.. ;.?.i.,-.<t,,T:) ;*-> A,-!-- . . .  
. , I - , 2 -  e: .e5 riclegatc:: of  t h e  tribe. 

TP~ rc-,ei;>t ac:.:r;or-:! c i p rd  n ~ ? . ?  71;; : - z ~ e i v e d  Jt!:152$! I;ut,chinscn the sun of  

$$1,993.77 i n  f u l l  0; 211 iierr3nSs agaicst ,  t.11~ Unitc-d S t a t c s  o r  Iiutchinson 

on zccomt, c? t n 7 . . - L ,  s chool  c;r o t h c r  ~r,~r:ier; of t h e  t r i b e  rece ived  by 

Hutchinson n s  speci::l agent  and unaccount.cd i o r .  l'he r e c e i p t  r e l a t e s  i t  

%ras given because i.t  " s a t i s f c ? c t o r i l y  appc:zrst7 t h a t  t h e  sun 1m.s exyended 

f o r  t,he bmef i t  of t h ~  t r i b e  :in <.he e r c c t i e n  ~f scki.001 buil.d.ings, t h e  irn- 

prcvexer~t of t h e i r  I.?nds, and fcr ~ t h c r  i~.: , ir .~' .ciaL pi1-pCSes. Thc United 

S t a t e s  E-t'iornzy f o r  the D?.str-ict of K:r,s-.c;, racie no o b j e c t i o n s  o r  excep t ions  

a t  t h e  t r i a l .  Judpn,n?, vas f o ~  defendants ,  The Unitcd S t a t e s  Attcri?ey, S o  A .  

Riggs, was suspended from off i c e .  H i s  successor,  who wag r l i  ?-?+..A ?? mnT*n ...- . - 

f o r  a n m  t r i z l ,  s t z t e d ,  "the j u d p e n t  f o r  t h e  defendant  was r ea l ly  with - 
conscxt:' of Xggs .  'The nsw Unitcd S t a t e s  ki;Lorncy moved f c r  a new t r i a l  -- 
id5ch ::as granted and t h e  case continued t o  t h e  n e x t  term of cour t .  The 

Cor;.rr.iss-ior,cr of Indian  Affairs  d i r e c  te3 Scpcrintendent  of 1ncij.m A f f a i r s  

Hoag of L?::!r~nce, Kansas, t o  i n i - e s t i g a t e  Ht;t.chir.sonls a d m i n i s t r a t i o n  of 

t h e  t r u s t  lands.  Ths Con~i s s ione r  t.ir0t.e ic!  Koag t h a t  t h e  r e c e i p t  had neve r  

bee3 considered binding o r  v z l i d  by the E c p r t x e n t  of  the I n t z i o r  and ;lad 

never been a.',mit.?.c5 t o  i t s  _ri les  a s  an autficr;ttcatc:d or o f f i c i a l  paper.  
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i t  vzs possible :or t h e  Departaent of t he  In t e r i o r  to r e cqp i ze  the  

expenditxres as  fc,min,n any p a r t  of a l e g a l  settlement of Hutchirson's 

accounts with the Goverment. The Secre'tary was of the  cp-hion t h a t  

" the  acceptance o f  sach 2 paper a s  avzl idvoucher  i n  the hands of an 

agent, of the  Uri;,t~d Stazes vrould be  every way contrary, b0t.h t o  t h e  

laws f o r  the  scttlemciit, and disbursement of msneys put in to  the  hands 

of agents, o r  coming in to  them by au thor i ty  of law, and would d s o  be 

contrary t.c every sound ru le  of po l icy  in regard t o  the  dealings of A ~ e n t s  

with Indian Tribes, opening the door t o  so g rea t  abases as t o  make it i rn -  

possible f o r  the Depar t~ent  t o  accept  such a mode of settlement." I n  De- 

cenber 1871, hovever, Hutchinson offered a co~promise settlement t-o t h e  

S o l i c i t o r  of the  Tre3sury Departxnent by which he zgreed t c  pay $1,000.00 

p lus  accrued costs. The Secretary of t he  In t e r i o r  i n  t5e-x of t h e  l e g a l  

questions involved i n  the s u i t  aga in s t  Hutchinson l e f t  t t ~ s  decis i ~ n  i n  the 

matter  up t o  the  !i'reasury Depbrtment. The compromise agreement 1 ~ 2 s  then 

accepted. 

The rece'ipt giverr Hutchinson by the  Ottawa Indizns wzs obtained by 

his assurances t o  t he  t r i be  t h a t  the  mount  so receipted f o r  would. be. 

made secure t.0 the  t r i b e  by placing them i n  absolute possession and con t ro l  

of the  school property. The naiveness of the  Indians i n  signing tke  paper 
." 

i s  read i ly  apparent .&en one considers t h a t  the  receipt  acknnwledged thz 

expenditare of non-existent sws such a s  the  amomt chimed. agains t  Hutchinson 

f o r  i n t e r e s t  from date 3f collect toi .  of the  land p r o c e d s  tc, date  of st.atc?io,~t 

of t h e  account and miscellar,c,ous i n t e r e s t  so~~ginf fron f.i.;tchiz.son i n  ithe cou.,-t 



Indians assumed t h e  duty t o  account t o  the  t r i b e  f o r  t h e  funds  c o l l e c t e d .  

A s  tmstec :  u i t h  r e spec t  t o  t h e s e  funds deferldsnt nay n o t  evade accounting 

therefor  on the  b a s i s  of a r e c e i 7 t  given t o  a f o m e r  agent  -&ich paper 

t he  o f f i c i a l s  of t h e  G o v e r n ~ e n t  refused t o  r?cog.?ize a s  v a l i d  o r  b5.ndirLc. 

The fai lul-e  of t h e  United S t a t e s  t o  supenrise  and con t r a1  t h e  a c c o u n t a b i l i t y  

of Hutchinson caused t h e  l o s s  t o  t h e  Indians.  

For t h e  rezsons  above-stated, and bascd upon' t h e  f i n d i n z s  of  f a c t  

herein m d e  and the  record a s  a whole, i he  Comlission concludes t h a t  

p e t i t i o n e r  is e n t i t l e d  t o  recover  from t h e  defendant  t h e  sun of $30,603.911, 
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pr ice  was f a i r ,  s a t i s f a c t o r y  t o  the  Ottawas and the  s a l e  had Cne ad- 

vantage of disposing of the  lands in a body r a t h e r  than pieceneal dis-  

posal which would take years. Kalloch i n  offer ing t o  t a k e  over these 

lands pointed out  t h a t  by permitting the Universi ty t o  s e l l  the  lands 

the  Indians m u l d  g e t  a l l  they could f o r  t h e  lands which bras their .  

appraised value and the  University, which he sa ld  was f o r  the benef i t  

of' t he  Indians, w u l d  g e t  t h e  p r o f i t .  

The Treaty of ~ e b r u a r j ' 2 3 ,  1867, 15 S t a t .  513, XI Kapp. 960, 

r a t i f i e d  on June 18, 1868, contained provisions f o r  the  s a l e  of the  

residue tmst lands t o  the  t rus tees  of Ottawa Universi ty " to  be disposed 

of f o r  t h e  b e n e f i t  of sa id  i n s t i t u t i o n  a t  t h e  appraised value thereof,  . 
+ + + - x u  . While i 5 e  t r e a t y  was axai t ing  r a t i f i c a t t o n ,  Kalicch wrote t.he 

Secretary of I n t e r i o r  t h a t  the  board of t r u s t e e s  was wi l l ing  t o  pay t h e  

appraised value  of these lands which tras somexhat more than t h e  S . 5 0  

per ac re  t h e  Ottawas had agreed t o  s e l l  them f o r .  He s t a ted  t h e  t r ~ s t e e s  

p3-anned t o  give these  lands a s  a bonus f o r  subscr ip t icns  t o  backers of t h e  

University. The t rus tees  paid. $13,532.22 f o r  these lands p lus  $1,01h. 92 

i n t e r e s t  when payment: was not made i n  t h e  time prescribed by. t h e  t rea ty .  

The t rus tees  sold 7,247.70 acres  of these lands  thrccgh 1872 f o r  $34,0lh.17 

and the remaining 4,& acres were appraised i n  December 1872 a t  $1,485.70. 

There i s  no subs tan t i a l  evidence t h a t  t h e  residue t r u s t  lands  were 

sold t o  the  t r u s t e e s  f o r  l e s s  than t h e i r  m r k e t  vzhe .  It i s  t r u e  t h a t  

tile appra isa l ,  on xhich the purchase p i c 2  -.:as fFg-lrc5: ;:as x iSe in L85h. 
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Commissioner of Indian Af fa i r s  had t h e  proposed s a l e  looked i n t o  by t h e  

Superintendent. While t h e  t r u s t e e s  d i d  make a p r o f i t  on t h e  s a l e  of 

these lands i t  may we l l  b e  t h a t  t h i s  occurred tbrough t h e  s u b s c r i p t i o n  

plan proposed t o  be used i n  the  s a l e  of the lands f o r  the  b e n e f i t  of 

t h e  University.  The evidence does no t  j u s t i f y  holding the  United S t a t e s  

f a i l e d  t o  exercise  due c a r e  i n  pe rmi t t i ng  t h i s  s a l e  t o  t h e  school  board. 

A s  e a r l y  a s  1865, t h e  Ottawa Ind ians  >:?re reported a s  much d iv ided  

with r e spec t  t o  the quest ion of raking a nex t r e a t y  and moving south .  

The increased trhite se t t lement  a& growth of Kazsas t i i t h  t h e  r e s u l t i n g  

hemming i n  and mixing wi th  t'ne Ind ians  caused Government o f f i c i a l s  t o  u r g e  

new t r e a t i e s  with the  t r i b e s  and bands in t h a t  S t a t e  with t h e  avozed purpose 

of removing the  Indians.  By t h e  Trea ty  of February 23, 1867, supra ,  t h e  

Ottatras purchased a r e se rva t ion  in Ind ian  country (now Oklahoina). The pro- 

v i s ions  of the  1862 t r e a t y  wi th  r e s p e c t  t o  the  Ottawas becoming c i t i z e n s  

were extended f o r  ixo  years .  The S ix th  A r t i c l e  of t h e  1862 t r e a t y  provid ing  

f o r  the  educational t r u s t  w ~ s  l e f t  unchanged except A r t i c l e  19 of t h e  1867 

t r e a t y  provided the  school  ages would b e  between 6 and 18 and t h a t  such 

'children would be e n t i t l e d  t o  b e  rece ived  a t  t h e  i n s t i t u t i o n  and b e  sub- 

s i s t e d ,  clothed, educated and a t t ended  i n  s ickness .  These r i g h t s  were  t o  

continue a s  long a s  any ch i ld ren  presented thenselves a t  t h e  school .  This  

a r t i c l e  a l s o  provided t h a t  the  S e c r e t a , ~  of t h e  I n t e r i o r  and t h e  s e n i o r  

corresponding sec re t a ry  of the  h e r i c a n  B a p t i s t  Hone Kiss ion  S o c i e t y  were 

t o  be nenbers ex-officio of the  3oard of Tms tees .  

I n  January 1868, 3oSert  ktlcinson, a i s t r i c t  Sec - e t z r y  f o r  Kansas of t h e  

Bap t i s t  Hom I.:ission Socie ty  becsrrie a z.ex5er of t h  s:i;a01 board. E i s  d u t i e s  

a s  d i s t r i c t  s e c r e b r y  required hin t o  cooperate ; i i t k  the t r u s t e e s  of Ottawa 
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U n i - ~ e r s i t y  by rendering znjr did t o  adt-ance i t s  i n t e r e s t ,  usefu iness  an6 

prosper i ty .  The S o c i e t y  had rzsolved i n  s t a t e  convention t o  " a s x r e  t h e  

t r u s t e e s  of Ottawa Un ive r s i t y  t h a t  our  sympathies a r e  e n l i s t e d  i n  i t s  

speedy completion and i t s  h ighes t  success  a s  a Bapt is t - inst i tut i .on."  

Atkinson was surcessfil  i n  r a i s i n g  funds wi th  the support  cf t ! ~ e  Socie ty  

and was ab le  t o  conple te  t h e  co l l ege  bu i ld ing  i n  t i r e  tc, re-open t h e  school 

i n  t h e  s ~ r i n g  of 1869 a t  which time sepa ra t e  white an f lnd ian  branches of 

t h e  s c h c o l u e r e  p l amed .  

The terms of t h e  1867 t r e a t y  provided f o r  the removal of i h e  C.tta\.:a 

I n d i a n s  t o  Indian  country. The chief  of t h e  t r i b e  n e t  wi th  t h e  school  

board i n  Janiiary 1869 seehing educa t iona l  a i d  f o r  them a t  t h e i r  ncx t,o:n-?. 

The board  offered t o  pay $3,009.00 a year  when it could b e  r e a l i z e d  a:; 

i n t e r e s t  on f m d s  r a i s e d  f r c x  thc: s a l e  of school lands. The f o l l ? s i n g  .;onth - 
t h e  Ottaxa Cnief and hdk.n t r u s t e e s  Yind, Hurr and King, as  " D e l e g a t z ~ , ? ~  

s igned  a l e t t ~ r  p r e ~ a r e d  by a n  attoriiey, one Blficklodga, t o  t h e  Cwciiss loner  

of Ind ian  Affairs  r q u s s t i n g  a t r e a t y  b y  which they coxld s e l l  t h e i r  cnt  l r e  

Ottawa i n t e r e s t  i n  t h e  co l l ege  and co l l ege  lands. The wh i t e  t r u s t e e s  w i t h  , 

J.ones, t h e  adopted O t t w a  Indian ,  opposed t h e  making of such a t r e a t y  an5 

stated t h e  school board trzs ready  t o  provide t h e  e d ~ c a t i o n  f o r  t h e  Indians .  

The w h i t e  t r u s t e e s  and zones claimed t h e r e  were r e s t e d  r i g h t s  in t h e  i n s t i -  

t u t i o n  "which f o r b i d  any change i n  t h e  p re sen t  r e l a t i o n s  of  the I n s t i i x t i o n ,  

wi thout  t h e  u n a n i ~ o u s  consent of t h e  t r u s t e e s  a ~ c t  donors of  t h e  moneys t h a t  

were expcnded i n  t h e  c r ea t ion  of 5ui l5S.n~ 2nd irr .pov~r;nr,tccf the  pxo, t . s~-f . .~~* 
.r > 

Jc i; 11 
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Hoagls  lenzthy r q o r t  (?dg. 26) i n  January 1870 conclcded t h e  t r u s t e e s  

had v io la ted  t h e i r  t r u s t ,  the Department had b ~ e n  too  t a rdy  i n  checking 

t h i s  wrong and recoxmended s teps should be taken t o  r e s t o r e  t he  property 

t o  t h e  Ottawa IndLans. The Indians and t h e i r  a t t o r n e y s  continued t o  

p r e s s  the Department of I n t e r i o r  i n  an e f f o r t  t o  secure  t h e i r  r i g h t s  i n  

t h e  school  property.  A s  a r e s u l t  t h e  Sec re t a ry  of I n t e r i o r  s e n t  a d r a f t  

of a b i l l  t o  Congress which became law on Arne 10, 1872 (17 S t a t . .  388) . 
This  a c t  provided f o r  t h r e e  Comnissioners t o  inventory  alli app ra i se  a l l  

unsold lands and a s s e t s  a r i s i n g  from t h e  s a l e s  of l and  by  t h e  school  

t r u s t e e s  and the  l e g i s l a t i o n  authorized the  Comiss ione r s  t o  s e l l  t h e  

l a n d s  and asse ts ,  and d i s t r i b u t e  t h e  proceeds t o  t h e  Ind ians  a f t e r  de- 
- 

duc t ing  t h e  pay and necessary expenses of t he  Commissioners. 

The r epor t  of t h e  Comissioners  f i l e d  on December 7, 1872, i n  add i -  

t i o n  t o  containing t h e  appraisement of t h e  l ands  and a s s e t s  of t h e  schoo l  

property,  a l s o  discussed the  e q u i t i e s  claimed by  the  B a p t i s t s .  

The r e p o r t  states i n  p a r t  that :  

The evidence obtained by  t h e  Com~,iss ioners  shoxs t h a t  
from t h e  commencement the  r ep re sen ta t ion  has  been made by  
t h e  whi te  t r u s t e e s  (assented t o  by ~ o n s s )  m d e r  t h e  s i x t h  
a r t i c l e  of t h e  t r e a t y  of 1862, and o t h e r  p a r t i e s  connected 
w i t h  them, t h a t  a white school o r  u n i v e r s i t y  would b e  c rea t ed  
and perpetrat.ed, and a l l  along, i n  r e p r ~ s e n t i n g  t h e  ma t t e r  t o  
t h e  public,  t he  Indian  school s e e m  t o  have been a minor con- 

, s ide ra t ion .  Contributions have been oSt.ained, and emigration 
induced, on t h e  ground of a v h i t e  school .  

And i t  i s  claim& that t h e  i n c r e a s e  i n  value of proper ty  
belonging t o  the  t-rust, and a l s o  a l l  o t h e r  property i n  t h i s  
l o c a l i t y ,  i s  due t o  the e f f o r t s  made i n  beha l f  of  a whi te  
school. 
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r i issicnary S?-,ie ty has exsreised supervision over t h i s  
t y ~ s t .  a s.: -x- 

The claim of t h e  Bapt is ts  f o r  the  r i g h t  t o  c o n t r d  
t h i s  trxt, and t o  create and maintain a white s c h o d ,  
a r e  s e t  f o r t h  52 t h e  statement of M r .  Btkinson he re~ i i th ,  
and by other  p a r t i e s ,  t o  the  Commission, + -2 -x- 

I t  w l l l  be  seen t h a t  they l a y  much s t r e s s  on 2 paper 
signed by t h e  Ice ians  b 1861 p8507 ,  agrzeing t o  give 
20j000 acres of k n d  t o  Roger ' l . i i l l h s  University, which 
they claim 512s tAe vr ig tn  of the  t r u s t ,  but  it d3es not. 
appear t h a t  this papsr uas signed with the  knoxledge or 
consent cf  t h s  executive. %- X- -% 

T i i s  paper c r  agreenent ( ~ e f .  Ex. 183) r e l i e d  on a s  the  origiq .of i.h€ 

t r u s t  i s  q u i t e  s b L l a r  t o  t he  December 1860 l e t t e r  (3'dg. 5 )  t o  t h e  Go:::- 

rLss icner  of Indizn Affah-s f ram t h e  Ottawas and I. S. .KalZocf;, pre- 

viously dissusseci, i n  which a t r e a t y  was proposed giving land t o  t h e  

e t h e r e a l  Roger Vil l isms University and providing requ i rmca t s  f o r  t he  

educaticn cf t he  Ot tma  children. The conmissioners also repcrtsd 

Atkinson, t r e a s u r e r  cf 9tt.awa University, re-fused i.o t a r n  over to t . h ~ ~  

possession of the  sctiwl p rc ,~er ty .  

I n  view of the  r ~ f x s a l  of the  t r u s t e e s  t o  turn  over possession 

of the  school prsperiy,  tine p ro tes t s  of the  Bapt is ts '  f r iends  of ths 

University, and a mkmorand-am of understanding dated Rovenber 9, 1872, 

e n t ~ r e d  i n t o  by an z t t w n e y  f o r  t h e  Ottavas, t h e  pres idect  of t.h9 
.o - -  . . 

s c h w l  board and a representat ive of t h e  Bap t i s t  Hone E i s s i ~ n  S x i e t y ,  

t h e  Secre tary  of t h s  I n t ~ r i o r  l e f t  'it up t o  Congress t.0 decide what 

ac t ion  should b$ taken i n  t t ~ e  z a t t e r .  The S e c r e t . 2 ~  i n  fomarding t h e  



8 Ind. C1. Corn. 831 

a l ready  r e fe r r ed  to .  Whether t h i s  misnanagement i s  so g ros s  
a s  t o  justi ify Congress i n  repeal ing t h e  tL-ust ves ted  by t h e  . 

t r ea ty ,  be fo re  r e f e r r ed  t o ,  i s  a  question f o r  t h a t  body t o  
deterinine. The b e s t  information I have been a b l e  t o  obta in  
induces me t o  th ink  t h a t  had t h e  t r u s t  been l e g i t i m a t e l y  
managed and p rope r ly  conducted t h e  property would have been 
qu i t e  a s  va luable  a s  it notr is ,  without any augnentat ion by  
cont r ibu t ions  froin any outs ide  source whatever. -:- -x- X- 

A s  t o  the memorandm of understanding, above mentioned, b y  hhich it was 

proposed t h e  i n t e r e s t e d  p a r t i e s  u n i t e  wi th  t h e  Sec re t a ry  o f  the I n t e r i o r  

i n  securing ned l e g i s l a t i o n  by which a comts s ion  trould b e  au thor ized  

t o  determine t h e  equ i t ab l e  i n t e r e s t s  of the  p a r t i e s ,  t h e  S e c r e t a r y  s a i d  

h e  d id  not  f e e l  a t  l i b e r t y  t o  u n i t e  with these  p a r t i e s  i n  seeking such 

l e g i s l a t i o n .  The Sec re t a ry  s a i d  he had no knowledge t h a t  t he  a t t o r n e y  

who signed t h e  memorandum f o r  t h e  Ottawas had any a u t h o r i t y  to do so. 

A commission was es tab l i shed  by the  Act of March 3 ,  1873 (17 S t a t .  

623), which a c t  gene ra l ly  followed t h e  proposals of t h e  menorandm of 

understanding. The a c t  a l s o  provided t h a t  should t h e  p a r t i e s  ag ree  on 

a set t lement  then  t h e  Secre ta ry  of t h e  I n t e r i o r  was au tho r i zed  t o  c a r r y  

it into e f f e c t .  Such a set t lement  was agreed on by t h e  p a r t i e s  on 

Septerber  6, 1873. By t h i s  se t t lement  the  school  s e c t i o n  and 1280 a c r e s  

were givTen t o  t h e  school  board; no tes  and mortgages h e l d  by t h e  school  

board on l ands  so ld  s t a t e d  t o  amowat t o  a t  l e a s t  $15,000 were t o  b e  

del ivered t o  a  person designated by t h e  a t to rneys  f o r  t h e  Indians ;  t h e  

remaining unsold school lands (10,702 ac re s  appraised a t  $50,196.97) 

were turned over  t o  t r u s t e e s  t o  be  sold f o r  t'ne S e n e f i t  of t h e  Indians ;  

and the e q s n s e s  and compensation of t h e  Comiss i cns  s e t  up by t h e  1872 

and 1873 a c t s  Fiere t o  be paid equal ly by t h e  sc3ocl  t n s t e e s  and t h e  

Indians.  
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Under t h e  t c m s  cf t n S  z s e t t l e n r n t  the schccl board receLve5 the  

schriol sec t ion  a l l r a i s e d  by the Irrrin Comission (1672) a t  $22,690.00 

and 1260 ac res  appraised a t  $7,490.00. The O t t a m  Indians f z r &  l e s s  

handsomely by t h e  t e r m  of the agreement. The notes and mortgqes  e s t i -  

mated by the  I m i n  Commission t o  be worth a t  l e a s t  $15,000.03 %:ere ear- 

marked f o r  the  a t torneys  f o r  t h e  Ot tams.  With respect  t o  t h e  10,702 

acres appraised by 

rea l ized l e s s  thzn 

dat.ion through t h e  

the  Ottawa Indians 

t h e  same com~iss ion a t  $50,196.97 t t i ~  Indians cventslaliy 

$13,OOO.@O due t o  disnianagexe:~t of t h e  t r u s t  i n  l i q u i -  

s a l e  of land a t  f a r  f e s s  than t h e i r  market ~ a l u e  and 

paid half  the  e q e n s c s  of t h e  C c d s s i o ~ .  

By t k i s  s e t t l e n m t ,  ~ r h i c h  was ap2roved by the  SecreTsrjr Gf %he 

I n t e r i o r  on October 29, 1873, the  Ottawas agreed t o  m k e  no claim t c  

the  ?Jnivt?rsity progeyej o r  any other proper ty  held o r  clrixed by t he  

school t rus tees .  Tne Otta.ras gave up t h e i r  educational r i g h h  guzranxxd 

then by t h e  1862 an3 1867 t r c a t i e s .  'Tine considerat.icn providing fo r  t 3e  

re l inq~ishmznt  of t h e  Ottava r i g h t s  under tilose t r e a t i e s  c o s d  SCZ~C&;-  

be c a l l e d  f a i r  and j u s t  t o  the  Ottaxa Indians  who alone wsre tlrle bme- 

f i c i a r i e s  of the  trust. cres ted  by the  1862 t rea ty .  The consideration 

passing frorn t h e  o ther  pa r t i e s ,  whose e q u i t i e s  a r e  questionable, t o  t h e  

Ottawa Indians  under the  settlement agreement was i n  effect .  no mare than 

t h e  va lue  of t h e  notes  and mortgages. Defendant, whose o f f i c i a l s  were 

required t o  approve the  sett.lement, had a du ty  t o  p ro tec t  t h e  rig'ilts 

of t h e  Ottsxa Indians  i n  t h s  school pmper ty  and t o  secure f o r  thml 

full cm?ensa t i o n  far the  rclin+s?~ii~=it of t h e i r  bcnef i c i z r y  r t g h t s  

under the 1852 and 1867 t r r a t i e s  t~ t h e  schoctl y o p e r t y  ax2 to an e 3 . i d z t . l ~ ~  

f o r  t h z i r  chlldrec.  Phf: i a i k r e  of thc, defcr;.jas"c. ffrarn t hc  beziz.:lil;g cf  f.Ls 
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e2ucat lonzi  trcst t o  ?:-otect tkle r i g h t s  cf t h e  Cttsr:a Ind ians  t h e ~ e i n  

r e su l t ed  i n  others evmtuallyv clsiming a l legrd  equ i t i e s  i n  t h e  t r u s t ,  

l o s s  of property r i g h t s  t o  the  Ottaxa Ins ians  by v i o l a t i o n s  of t h e  

t r u s t  by t h e  t ru s t ees  handl ing Ottawa p r q e r t y ,  d i s s i p a t i o n  of funds  

t o  a t t o rneys  f o r  the Ottawas ifnich would have been unnecessary i f  de- 

f endant had prfo-nted i t s  duty  t o  t he  Indians,  the  making of  a  s e t t l e -  

ment agreement t ha t  was n o t  f a i r  o r  j u s t  t o  t h e  Indians,  and charg ing  t h e  

Ind ians  t h e  expenses of comis s ions .  

Because of the conplexi ty  of t h e  nany t ransac t ions  t h a t  involved  t h e  

d i s p o s i t i o n  of the Ottaxa Fzs-rve i n  i;ansr;s it was thought b e s t  t o  d i s c u s s  

them be fo re  s e t t i n g  f o r t h  t he  content ior -  c t he  p a r t i e s .  Defendant t a k e s  

t h e  pos i t i on  t h a t  A r t i c l e  V I  of t h e  1862 t m a t y  c rea ted  a  perrianent char- 

i t a b l e  educational trust wholly under t h e  con t ro l  of t h e  t r u s t e e s  named 

i n  t he  t r e a t y  and t h a t  t he re fo re  t h e r e  ex is ted  no f i d u c i a r y  r e l a t i o n s h i p  

between t h e  United St.ates and t h e  O t t a m  Indians a s  t o  t h e  schoo l  l ands :  

The defendant 's  p o s i t i o n  f a i l s  t o  t ake  i n t o  considerat ion t h e  f a c t  t h a t  

a t  t h e  t ime of the  raking of t h e  1862 t r e a t y  the  r e l a t i o n s h i p  e x i s t i n g  

-between t h e  Indians and t h e  Government was s i n i l a r  t o  t h a t  of guard ian  

and ward.- A s  previously pointed o u t  defendant was then  under  a du ty  t o  

s e e  t h a t  safeguards were incorpora ted  i n t o  the  t r e a t y  t o  p r o t e c t  t h e  r i g h t s  

of t h e  Ottawa Indians and t o  prov;-& supe:-tision and c o n t r o l  of t h e  t r u s t  

t h e r e i n  created.  This defendant f a i l e d  t o  do. Kor d i d  t h i s  m3ral o b l i g a t i o x  

end with the  riaking of t 3 e  t r e a t y  s h c e  even ~ f 5 e r  t h s t  t i n ?  t h e  Ind ians  r e -  

m i n c d  i n  ei'fec t :a:-ds of t h s  Governnlen t. 

I n  i t s  f i n d i ~ i z s  of f a c t  and on o r a l  a rg~- .c~: t ,  Scfendsxt  i i l t i rxates  t h a t  

t h e  0thr :a  kzd L.;ccne c i t i z e n s  ( ~ r .  235-235) ; . t th  t'i~ l e g a l  r i g h t  t o  make 
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settlements and engage at torneys.  The question of the termination 
-4 

of the  t r i b a l  s t a t m  cf tihe Ottaxas under the 1862 and 1867 t r e a t i e s  

has been decided o ther i i se  by t5e Supreme Court of the United S ta tes  i n  

Eggan  v. Connolly, 163 U. S. 56,  L1 L. ed. 69. 
7- 

Defendant cont.ends that. no l i a b i l i t y  ex i s t s  as  to  t he  shoi-tage i n  

Agent Hutchinson's acco'mt with respect  t o  the s a l e  of the O t t m a  t r u s t  

lands s ince  the r e l e s e  execilted by the Ottawas to  the United S ta tes  

f u l l y  rel ieved the Governmsnt from fur ther  l i a b i l i t y .  Reasons why the  

rece ip t  given Eutchinson i s  not a bar  t o  the  claim of the  Ottalras f o r  a 
I 

f u l l  accounting from defendant with respect  t o  the  t r u s t  land proceeds 
I 

have been hereinbefore f u l l y  discussed and trill not be reiteraLed. 

With respect  t o  t he  sehLlenent made betwe= the Ottavzs, the  school 
. t 

t rus tees ,  and the American Hone Wission society in 1873 defendmt urges 

%frat  these  were nade u p n  subs tan t la l  consideration and resu l ted  i n  a 

full re lease  of the United S ta tes  from fur ther  l i a b i l i t y  with r e s p ~ z t  t o  

t h e  school lands issue. As previously pointed out t h i s  Ccrnzkscion d r ~ s  

not  consider t ha t  the  set.tlement, made with the  approval of defendant, 

was based cpon subs tan t ia l  consideration. The United S t a t e s  was under a 

duty t o  see  t ha t  f u l l  and anple consi-deratlon passed t o  t h e  Ott.2was f o r  

relinquishmefit oT t h e i r  educational r i gh t s  i n  t h e  school and fo?  per- 

mitt ing t i t l e  t o  the  school s i t e  and other lands  to be vested k the  

University. The 'only consideration passing t o  the Ottavas f o r  ~ i v i n g  

up these r igh t s  >:as t i e  return t.o t h e ,  of certai-n school lands  of '!hich 

t'ncy were benef ic ia l  own& end sene nates and ~nortszges (czrma L e d  ? o r  

t h e i r  at torneys) cf an a??rzised v a h c  of $L!:, @?9.3?. 

Pet i t ioner  ccnter?ds t h a t  in orser  Tor the  Ctta-.:~ IcZisns 5) b? cade 



equiva len t  shculd b c  allo:.red by t h i s  C o m . i s s i  A s  t o  t h e  Government's 

l i a b i l i t y  t o  a c c o - z t  t o  the Ottaxa Ind ians  f o r  the proceeds of s a l e  of 

t h e  tmst lands, t h i s  i s  a l e g a l  l i a b i l i t y  s ince  the  defendant assumed 

t h e  duty  t o  s e l l  them f o r  the  b e n e f i t  of the  Indians.  The 1862 t r e a t y  

s p e c i f i c a l l y  y o v i d e s  f o r  accruing i n t e r e s t  on funds the United S t a t e s  

he ld  o r  may hold f o r  t h e  t r i b e .  The United S t a t e s  paid i n t e r e s t  on such 

funds a s  was deposi ted with i t  f o r  t h e  s a l e  of t r u s t  lands. For t hese  

reasons accl-ucd i n t e r e s t  i s  al loxed on t h e  sum of $30,603.94 a t  5 p e r c e n t  
- 

' ( I . . .  
I._- -. _. 

i n t e r e s t  from da te  of t h e  s ta t i l -g  of t h e  L;i  - . it, March 22, 1869, u n t i l  

Piarch 22, 1934, and 4 percent  t h e r e a f t e r .  See see. 2516(a) of T i t l e  28, 

U. S. Code, revised;  The Riami Tr ibe  of 02:!-3!:32 v. United S t a t e s ,  6 Ind .  - -- 
C1. Cc;nm. 513. I n t e r e s t  is  not  allowed on t h e  o ther  -sums p e t i t i o n e r  i s  

he re in  f o m d  e n t i t l e d  t o  recover s i n c e  t h e  duty owed p e t i t i o n e r  i n  r e s p e c t  

t o  t hose  t r ansac t ions  i s  based cn a moral ob l iga t ion  t o  p r o t e c t  t h e  I n d i a n s  

and t h e i r  p roper ty  and recovery i s  allowed under c lause  (5)  of Sec t ion  2 

of t h e  1ndian.Claims Commission Act. Osage Tr ibe  v. United S t a t e s ,  119 C. 

'Cis. 592, 672; Loyal Creek Indians. v. United S t ~ t e s ,  118 C. C l s .  373, 383:. 

This  case was submitted by t h e  p a r t i e s  on the  l i x i t e d  i s s u e  of pe- 

t i t i o n e r s '  r i g h t  t o  recover. m e  f ind ings  of t'nis Comiss ion  wi th  r e s p e c t  

t o  some of t he  t ransac t ions  complained of rzvea l  t h a t  t h e  amount of recovery  

i s  a sce r t a inab le  f ron  the  record. P e t i t i o n e r s ,  therefore ,  a r e  e n t i t l e d  t o  

recover  from defendant: 

1. Trust  Land Fmds  unacco~mted f o r  53 
Agcnt H u t c k i n s ~ n  (xit'n accrued i n t e r ~ s t  
therecn a t  r a t e  of 5 2c rcen t  frow 
March 2 2 ,  1869, t o  Karch 22, 1934 and 
4 percent t h e r e a f t e r )  . . . . . . . . . . . . . $30,603.9b 



8 Ind. C1. Cox. 831 

. . . . . . .  2. Appr~ i sed  m h e  of School Section 22,600.00 

3 .  App~aised value of 1280 acres  conveyed 
t o  Universi ty . . . . . . . . . . . . . . . . .  1,490.00 

5. Expenses of 1872 and 1873 Corn-ission 
paid by Ottawas . . . . . . . . . . . . . . . .  1,202.42 

I n  addi t io2  ~ e t i ~ i c n e r s  a r e  e n t i t l e d  t o  recover from defendant ( a )  

t h e  appraised v 2 h e  of the  10,702 acres  of school iands, amouting t o  

the  b e n ~ f i t  of t h e  Ottaiias, l e s s  whateve=. sums a r e  shor.m t o  have been 

a c t u a l l y  paid t o  t h e  Indians by t h e  t r u s t e e s  from the  proceeds of s a l e  

and less t h e  z rn~mts  expended f o r  expenses and serz ices  of t r u s t e e s  s e t  
0 

f o r t h  in Finding 4L; (b)  an amount equal t o  t h e  p r o f i t  t h a t  may b e  sho7m 

land tM.ch may b e  shom by t h e  records of bona-fide first s a l r s  of these  
- 

lands; and (c) tfie value of t.he 3,032 ac res  of school lands scLd by t h e  

t r u s t e e s  who d i d  no t  invest  t h e  proceeds a s  reqxirecl by the  1662 Treaty-- 

t h e  m o u n t  t 3  b e  determined by taking t h e  average s a l e s  prices of record 

f o r  these  sa les .  Accardingly, a n  in te r locu to ry  order w i l l  be entered.  

wm. M; Holt  
Associate Connnissioner 

I concur: 

Edgar E.  W i t t  
Chief Cmmlssior i2r  




