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BEFORE THE INDIAN CLALMS COISSION

THE OTTAWA TRIBE AND GUY JEMNISON,
BRONSON EDWARDS and GENE JENNISCH,
As Representatives of THE OTTAWA
TRIBE, }
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VS. Docket No. 303

THE UNITED STATES OF AMERICA,
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Defendant.
Decided: June 29, 1960
Appearances:

Allan Hull, with whom were
Harrison, Thomas, Spangenberg
& Hull, and Louis L. Rochmes,
Attorneys for Petitioners

William D. McFarlane, with whom
was Mr. Assistant Attorney General,
Perry W. Morton,

Attorneys for Defendant

OPINICN OF THE COMMISSION

Holt, Commissioner, delivered the opinion of the Commission.

Petitioner herein is The Ottawa Tribe of Oklahoma, a tribe organized
under the Oklahoma Welfare Act (L9 Stat. 1967). It comprises and repre-
sents bands of Ottawa Indians formerly known as the Ottawas of Blanchards
Fork and Roche de Bocuf. Defendant admits petitioner has the capacity to
miintain thi$ suit.

These bands of Ottawa Indians at one time resided.in the State of Ohio.
By the Treaty of Aug:zt 20, 1831 (7 Stat. 359), they ceded to the United

States certoin lands they then held in that State and agreed to move west
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+o0 a new recsrvaticn in Indian Territory (now ¥znsas). The Cttawzs moved
to this new location and commenced to progress on & tract of scme 75,000
acres in what is now Franklin County, Kansas.

The claim presentsd by petitioner arises ocut of the two treaties
concluded by the Ottewa Tribe with defendant an June 2L, 1862 (12 Stat.
1237) and February 23, 1867 (15 Stat. 513, 517) which provided, among other
things, for allotments in their Kansas Reserva®tion to members of the Tribe,
and for the setting apart of some 20,640 acres of the iribe's land for the
puarpose of endowing a scheol for the benefit of the Ottawas; and for the
sale of the remainder of the tribe's lands at the best price obtainabla.
Petitioner seeks to recover the benefits of the educational trust ¢f which

they allegedly were deprived by fraud and mismanagement, and for certain

to have been withhelid from them, aznd either embezzled or uszed un.awfully.
With the passage of time the ever westwarzd surge of settlement began
to bring demand for the opening of Indian couritry to waite settlers. 1In
1853, Congress authorized negotiations with the Indian tribes west of iic
Sﬁates of Missouri and Iowa for the purpose of opening the lands to white
settlement by exﬁinguishing the title of the Indians to all or part of
thei; lgnds. 4 number of the tribes, by treaties in 185k, gave up part
of their lands and reserved the remaindsr. The Kansas-Nebraska Act of
1854 (10 Stat. 277) established Kansas and Nebraska Territories, and
provided for territorial governments. With the extinguishment ¢f Indioan
titls to part of the lands in these new territories, setilen

eastern portion of the lands in the former Indizn counbtry camz guickla.
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Ceded Indian lands bordered the Ottawa reservation on the north, east
and south. o

The Ottawa Indians, who primarily lived by cultivating the soil, had .
made fine progress og their reservation where they were said to have lived
in comfortable homes and had good farms. In 1854, they decided not to
dispose of any.of their lands. They were said to be considering dividing
their lands equally among themselves and becoming 2s soon as possible
citizens of the ﬁnited States. With the settlement of the country around
them these Ottawas in a few years realized the necessity, in order %o
protect their property, of holding their lands in severalty. In 1859,
they proposed a treaty which would permit allotment of their reservation
lands and the cession of the balance in trust to the United States to be
sold for their benefit. They proposed $40,000.00 of the proceeds be set
apart and the interest used to support a school for their childreé.for
twenty-five years and longer and that, if thought advisable by the
Seq?etary of the Interior, the treaty should provide the Ottawas would
become citizens five years after ratification of the treaty. In March
1860, the Indians again suggested a treaty providin% for a division of
their lands and sale of the balance for their benefit after allotments.
No action, apparently, was ever taken by the Government on these pro-
posals.

At this point the stage appears to have been set for the first act
that led to the treaty dealing ﬁith the Ottawa lands. In December 1860,
~§ letter was sent to the Commissioner of Indian Affairs signed by John T.
Jones and William Hurr for the Ottawa Indians and I. S. Kalloch for the

Board of Trustees of "Roger Williams University" and "Company." This
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letter proposed a treaiy beo made by which the Ottawa Indiauns, after
allotmsnts ©o members of the tribs and certain grants, would give to
the trustess of Roger Williazms University 20,000 acrss of their land
provided the trustess within two years expended ¥310,000.00 in buildings
and otherwise" towards the education of the Ottawa children. It also
was proposad that said irusiees thereafter would bcard, clothe and edu-
cate not exceadirg fifty Ottawa children annuzlly for 30 years and after
>that pericd 10 scholarships were to be furnished the Ottswzs at the
University forever,

This letter of December 1860 also contained the offer of the Ottewasz

to sell the remaining portion of their reserve to a "Company", said company

agreeing to work with the Board of Trustees, for $2.00 per acrs to be paid

in equal ,mym ts over a four year pericd. The letter indiczics t
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was contemplated 2 town~-site was to be chosen and the lands arvund it,
aside from that reserved for the college, of =2ight coniigusas sections
were to be cwned tne-half by the trustees and cres-haif by the company
The proposals set forth in the December 1560 lsiter i the Com-

missioner of Indian Affairs are importan: and enlightening as we ccme

to examine the provisions of the Treaty of June 2k, 1862 (12 Stat. 1237,
II Kapp. 830), and the subzequent events relating to the disposal of the
Ottawa lands. Two white persons whose names are mentioned in the lether
were to become deeply involved in the handling of the Ottawa preperty
following the 1862 treaty. Ons was the signer of the leiter for the Bosrd
of Trust?$$ of the "Univefsity” and thes ‘'Conpany," Reverend I. S. Rallzach.

The other named in the proposal as a member of the compzny was C. C.
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and the negotiation of the 1862 treaty, the same Hutchinson managed to
becoﬁe Indian Agent for the Ottavas and was present when the treaty was
made in Washington, D. C. The récord also shows that as of the date of
the 1860 letter, and even at the date of the treaty, the "Roger Williams
University," later to be known as Ottawa University, was an ethereal
institution. It was an institution on paper only with no tangible assets,
and with little prospects unless lands were obtained from the Ottawas.

By the Treaty of June 2l, 1862, it was provided that allotments
would be made to all members of the tribe and certain special grants
were made to designated individuals and the Baptist Church. The Treaty
provided also that 20,640 acres were to be set aside for the permanent
endowment of a school for the benefit of the Ottawas (Article 6). To
manage the funds and property which would be involved in this endowment
the treaty provided for seven trustees. Five were named in the treaty
and the other two, who were required to be white citizens of Kansas, were
to be elected "by said Ottawa Indians." Four of thé five named in the
treaty were Ottawa Indians, the fifth was John G. Pratt, United States
Indian Agent for the Delaware Indians. Three of the four Ottawa trustees
were members of the Ottawa Tribal Council. Of the acreage so set apart
6L0 acres was the school site. Of the remaining 20,000 acres it was
provided 5,000 acres might be sold by the trustees to secure funds for
the erection of buildings and improvements on the school site. The
balance of 15,000 acres was to be sold by the trustees, tﬁe proceeds
invested, and the interesi only to be applied to the support of the
school.

The 1862 treaty fails to mention "Rozer Williams University," which
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will hereinafisr b2 referred to as Ottowa University since the name was
soon so changed. The striking similarity between the provisions of the
treaty in some respects and the 1860 letter leaves no doubt but that the
backers the ethereszl inztitution were successful in obtaining the lands
needed to go ahead with their project. As the events follcwing iths treaty
are szt ferth herein, it will be scen that the originators of the University
project and the "Compsny” menticnad in the same 1860 letter scon were able
to commense cn ths plans they had formulsted in 1850.

Scen after ratificaticn of the 1862 treaty, the Indian trustess
elected two white members to the Board. They were C. C. Hulchinson,
the Indian agent, and as previously noted a member of the "Company" which
in 1860 proposed to purchase the Ottawa lands, and Jehn W. Young,
Hutchinson's father~in-lew. At this meeting, Prati being absent, ths
board elscted officers and transacted one item of business. The board

-

contrasted to sell o Toung, the trastee, 5,000 acres at a prise of $1.25
per acre to be paid in cash or by erecting school buildings satisfactory
to the board. A deed was iszued about four months later to Young for a
640 acre tract for $800 by the Treasurer of the Board, John T. Jones.

By this time Young was nc longer a resident of the State of Kanmsas, if,
in fact, he had ever been one. Young conveyed this 640 acre tract to
Hutchinson before approval of the sale by the Secretary of the Interior
and before the patent was issuad. This 640 acre tract was the townsite

of what became kn:wn as Oitaws, Kansas. There can be liitle deubt that
this was thes townsite planmed by the "Company™ menticned in the 1560

letter. So the rexd estate s
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of thuse whites who were part of the 1860 proposal begun o malerialize,
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Hutchinson according to the deed records conveyed the townsite to the

Ottawa Town Company, of which he was an officer for a stated $10,000.00.

It iSquestion;blewhether he actually received such a sum of money or
whether he received certain interests in the Town Company. Also an officer
of this company was none other than the signer of the 1860 letter, the
Reverend I. S. Kalloch. -At the second meeting of the Board of Trustees of
Ottawa University, this same Kalloch was elected a trustee to replace Young
who it was presumed had resigned. Kalloch became the assignee of Young under
the contract to purchase the 5,000 acres and later received the patent to the
remaining 4,348.79 acres which for the most part were selected from school
lands surrounding the school site and the townsite ﬁhich was similar ?o the
;lan set forth in the 1860 letter. Their plan for development of the townsite
was remarkably successful for by October of 1864 (patent was issued in May
186l) a thriving village was located on the 640 acre tract and it had become
the county seat. Kalloch upon issuance of a patent for the remainder of the
approximately 5,000 acres sold by the trustees was soon thereafter in busi-

ness selling these lands surround;ng the school and tovm sections at a
profit. -

Trustee Pratt, Indian agent for the Delawares, who was not present
at the meeting when the trustees contracted to sell the 5,000 acres to
Young, questioned the transaction in a letter to the Secretary of the
Interior prior to the Secretary's approving the sale. The Ottawa Indians
in a petition statedly representative of a majority of the tribe charged
that Agent Hutchinscn was handling the Ottawa lands with a view to his own

enrichment. An investigation of the charges by Superintendent Albin

supported Hutchinson's contention that the complaints were by a few disgruntled



!

£ Ind. Cl. Com. 831 8

Indians, buat this invesiigaiion did not repert that Hutchinson was a
member of the beard of trastess, that the tounsite had been conveyed

to him by Young, thai Hutchinson was an officer of the Town Ccmpany, or
thzt Toung was Hutzchinson's father-in-law.

With the proceeds of the sale of the 5,000 acres of school lands,
amcunting to $6,250.07, work ccmmenced on a school building. A basement
was dug forty feel wide and sixiy-five feet long. The Indian itrustees,
with the exceptiion of Jones, protested the size of the building but were
assured by Hulchinson and Kalloch that sufficient funds weuld be cbtained
in the east from donations to complete the building. The size of the
building and ithe activities of Hutchinson and Kalloch from this time on
make it clear that their main purpose was to build a University primarily
for whites. Little or no consideration was given to the educational
needs of the Indian children and from the date of the trzaty until their
removal to Oklahema they received at most one year's schocling. EKalloch
and Hutchinson had litile success in securing financial assistance from
their denominational friends in the eést although 1argg sums were expended
for their traveling expenses seeking such aid.

From the beginning the white\?rustees, with the exception of Prati
who was at the Delaware agency ané attended few meetings, dominated the
actions of and controlied the board. Although the Indian trustees were
a majority on the board, they were not sufficiently advanced to cope
with the business worid. Thay were unaccustomed to the manzgement of
such an educational trust-and, with the excepvion of Jones, not well
acquainted with the English language. While the tribe had besn described

ny - 2 > S s i - - . %
as "tar advanced in civilization" their chiefs knew no English and only
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a few of the Indians could understand the language. Kalloch and Hutchin-

son remained in control of the board for a number of years. Hutchinson
resigned in April 1867 following discovery of the fact he had not accounted
in full for the preceeds of the sale of the Ottawa trust lands, to be dis-
cussed in more detail shortly. Kalloch resigned in February 1868. During
their fenure, however, Hutchinson scld some 3,032 acres of school lands

for $22,685. Accordirg to fhe provisions of the treaty the proceeds of

the sale of t?ese lands should have beeﬁ invested and the interest only
applied to the support of the school. This was notadone and was a violation
of the trust. Xalloch, on the other hand, soicd a reported 2,800 acres of
the residue of the trust lands, which were purchased by the Board of Trustees
by the 1867 treaty and which will be discussed in more detail later, and
claimed the proceeds to settle his demands against thé University. The board
ratified Kalloch's sales and thus settled with him.

Before proceeding to the second phése of the history of the school lands
with the active participation of the Baptist denominatioﬁ and the completion
of the University building, it may be well to digress to determine what
responsibilities the Govermnment had undertaken with respect to the school
trust and what duties, if any, it had with respect to the management of the
school trust. The 1862 treaty is unique in many ways. vIt pr;vides to begin
with that the Ottawas were to become citizens of the United States and their
relations.with the Government as a tribe were to be dissolved aﬁd terminated
five years from the ratification date of the treaty. The fact that the
treaty provided for this eventuality no doubt accounts for the composition
of the board of trustees and the provisions with respect to the management

and conirol of thes educational trust being placed solezly in the hands of the
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trustees and their successors.

The 1862 treaty in the first paragraph cf Article 6 provides for
the setting apart of 20,000 acres "for the purpose of endowing a schecl
~for the benefit of said Ottawas" and also the selection of one section
for school purposes. The last paragraph of said Article expressly pro-
vides for the right of the children of Ottawas and their descendants to
enter the school and enjoy all privileges thereof, no maiter where they
may emigrate. There is no> mention in the treaty of a University or 2
school for whites.

Tnere is no express provision in the treaty for Governmental super-
vision or control of the trustees. The only functicn to be performed by
the Gevernm;;t vas the issuance of patents tc the parchasers of school
lands upon request of the trustees. It is true that Johmn G. Pratt, one
of the trustees named in the treaty, was Govermnment agent for the Delaware
Indians. If, however, his presence on the board was in an official capacity,
it is no% so stated in the treaty and there is no evidence he was %o azi as
a governmenval representative, or that he ever dig, unless his questioning
of the sale to Young may be so construed.

It is apparent, therefore, that the treaty was so framed as to leave
control and management of the educational trust in the hands of the trustees.
with no governmental supervision or control. Tne relationship between the

United States and the Ottewa Indians at the time of the negot

|t
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ons of the
treaty was similar to that of guardian and ward and a high degree of ficu-

ciary duty rested upon the Government. Potiswatomie Tribe v. United States,

3 Ind. Cl. Comm. 10, L47. There is no evidence that the officials of ihe

Govermuent ever firsi investigatsd to determine the cazpacity of the Oitawa
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Indians or the white trustees to manage and control an educational trust.
Neither is there any evidence that there was any effort made to determine
whether thes Ottawa Indians were ready to take on the responsibilities of
citizenship which the treaty provided they would obtain five years after
ratification of the treaty. It is a fact, however, that at the time of the
1862 treaty their chiefs knew no English and only a few could speak the
language. Under the circumstances there was a moral obligation on the part

of the defendant to thoroughly check on their ability to face the responsi-
bilities of citizenship and to administer a trust. There was also a duty to
provide ample safeguards in the itreaty for the supervision and accountability
of the trustees so as to prevent mismanagement. This is especially true since
by the letter of 1860 cont§ining the proposals of the Ottawas and the backers
of the "University" and "company"” the officials of the Government did have
knowledge of the interest in the Ottawa lands displayed by the original planners‘
of the "University" and "company."

It is for all the reasons hereinbefore stated that the Commission concludes
that the United States was morally obligated in negotiating the 1862 treaty with
the Ottawa Indians to see to it that ample safeguards in the way of supervision
and control of the educational trﬁst by the Govermnent were provided in the
treaty. The failure to provide these safeguards resulted in a loss to the
Ottawa Indians because of the violations of the trust by the trustees. It was
a violation of the trust for the ff&stees.to sell the 5000 acres to a member
of the Board of Trustees {5l Am. Jur. Sec. 31L). It was a violation of the
trust for the trustees to sell the 3032 acres of the remaining 15,000 acres
and not invest the proceeds. Proper supervision and centrol of the Board cf

Trustees for the benefit of ‘the Indians by dcfendant would have prevented these
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violations, The Commission based upon the findings of fact herein made and

the record as a whole concludes that the United States is liable to pe-

titioner for whatever profit, based on bona-fide first salas, that

was made by Hutchinson and Kalloch on the resals of the approximately
IQQS,OOO acre tract, The defendant is also liable to petitioner for the

proceeds of the sale of 3032,24 acres of school lands, amounting to at

least $22,685,13, which were never invested as required by the treaty

for school purposes,

In order to follow the subsequent history of the school property,

it is necessary to discuss the disposition of the Cttawa Trust Lands,

By article 9 of the 1862 treaty the lands in the reserve remaining after

allotments, special grants and school lands had been selected, were to

be sold for the benefit of the Ottswas at not less than $1.25 per acre,

These trust lands amounting to about 30,000 acrss were appraisad and

offered for sale by Agent Hutchinson, The agent sold some 22,000 acres

ef the trust lands but it was discovered that he had never turned over

to the Govermment $30,603.9b of the proceeds, Special Investggator Irwin

who checked Hutchinson's acccunté iﬁ 1867 forwarded deeds to property which

Hutchinson had offered in admitting the shortage. Irwin was of the opinion

the property offered-would bring $15,000,00, The deeds were.not accepted

by the Govermment, In 1849 the Government instituted suit against Hutchinson

and his sureties alleging a shortage of $41,993.71, whiich included the

shortage of proceeds of sale; interest on the ﬁoneys cellected from date of

sale; funds for payrgll of Goverrment employees; funds for pavment of treaty

obligations; and miscellaneous interest, At the time of the trial Hutchinson

offered a receipt (Fdg. 21) signad by the Ottawa Chief and william Hurr and

James Wind (the last two being Inican members of the Board ef Trustees of
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the Unlversity) an éuly au orincd ant ¢ ced delegates of the tribe.

The receipt acknouledged noving received through Hutchinsen the sum of
$41,992.77 in full of all dem2nds against the United States or Hutchinson

on account cf trusi, school or other wmories of the tribe received by
Hutchinson as special agent and unaccounted for. The receipt relates it

was given because it "satisfactorily appears"” that the sum was expended

for the bénefit of the tribe in the ercction of school buildings, the im-
prevement of their lands, and fcr other bonc”icial purpeses. The United
States Lttorney for the Districi of Konses, rade no objections or exceptions
at the trial. Judgment was for defendants. The United States Atterney, S. A.
Riggs, was suspended from office. His successor. wha was dirented 4o move
for a nsw trial, stated, "the judgment for the defendant was really with

consent” of Riggs. The new United Stztes fitorney moved for & new trial

which was granted and the case conlinued to the next term of court. The
Commissioner of Indian Affairs directed Supcrintendent of Indian Affairs
Hoag of lawrence, Kansas, to investigate Huichinson's administration of
the {rust{ lands. The Commissioner wrote ic¢ Hoag that the receipt had never
been considered binding or valid by the Department of the Interior and uad
never veen admittcd to its files as an authenticated or official paper.
Hoag reéorted that the Ottawa Indians, whoAbel:e ed_Hutchinson had expended
the money on the school properiyv and vwho had been assured by Hutchinson

that their

e

nterest in ithe fund was secured by their righic in the school
property, uanied the Government o accent the rencint

In 1870, “he Sezveizry of the Tnierior in corossting oa the Hoar

rcport to iz Cormirclsner of Indizn Affairs otateod that ovan if Huichinson
nad mage ine expoer 25 on the school proporty hic was unable to see how
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it was possible for the Department of the Interior to recognize the
expenditures as forming any part of a legal settlement of Hutchinson's
accounts with the Government. The Secretary was of the cpinion that
"the acceptance of such 2 paper as avalid voucher in the hands of an
agent of ths ﬁnited States would be every way contrary, both to the
laws for the settlement, and disbursement of moneys put into the hands
of agents, or coming into them by authority of law, and would 2ls0 be
~contrary to every sound rule of policy in regard to the dealings of Agents
with Indian Tribes, opening the door to so great abuses as to make it im-
possible for the Department to accept such a mode of settlement.” In De-
cember 1871, however, Hutchinson offered a compromise settlement to the
Solicitor of the Treasury Department by which he zgreed tc pay 31,000.00
plus accrued costs. The Secretary of the Interior in view of the legal
questions involved in the suit against Hutchinson left the decision in the
matter up to the Trezsury Department. The compromise agreement was then
accepted.

The receipt given Hutchinson by the Ottawa Indians was obtained by
his assurances %o the tribe that the amoﬁﬁt so receipted for would be.
made secure to the tribe by placing them in absolute possession and control
of the school property; The naiveness of the Indians in signing the paper
is readily apparent when one con;iders that the receipt acknowledged the
expenditure of non-existent sums such as the amount claimed 2gainst Hutchinson
for interest from date of collection of the land proceeds 1o date of statcment
of the account and miscellaneous interesi sougn® from Hutchinson in the court
action. Hutchinson was accountable only to the Government and only the de-

fendant could setile with him. The Secretary of the Interior rezdily saw
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the dangers of accepting such a paper &: a valid veucher and only

accuizsced in the comnromise agrecment leier beccuse of the doubtful
legal status of %the action against Hutichinson which had been caused by

the mishendling of the preceedings by ine United States Attorney in the
earlier trial. The Government in selling the trust lands of the Ottawa
Indians assumed the duty to account to the tribe for the funds collected.

As trustec with respect to these funds defendant may notu evade accounting
therefor on the basis of a receipt given to a former agent which paper

the officials of the Government refused to recognize as valid or binding.
The failure of the Unitecd States to supervise and control the accountability
of Hutchinson caused the loss to the Indians.

For the reasons above-stated, and bascd upon’ the findings of fact
herein made and the record as a whole, the Commission concludes that
petitioner is entitled to recover from the defendant the sum of $30,603.9,
with accrued interest thereon at the rate of 5 percent from llarch 22, 1869,
the date of the stating of the account until March 22, 193L, and L percent
thereafter. -

In 18%6, while Kalloch and Hutchinson were still members of the Board
of Trustees, Kalloch wrote to the Secretary of thne Interior with an offer
to have the board téke over the sale of the residue of the trust lands
arcunting to 7,691.83 acres. Fuichinson signified his approval as agent.

ne Ottawa Tribe requocied that the lands te sold to the University at
$1.50 per acre. The Secretary of the Interior a3 the Commissioner of

Indisn Affairs recomiendad the zale subject o ~orizin nodificzations of
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the terms of cule. Superintendent Murphy who wieo dirert

ie propesed sale infored the Depzriment of Interior he belisved the
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price was fair, satisfactory to the Ottawas and the sale had the ad-
vantage of disposing of the lands in a body rather than piecemeal dis-
posal which would take/years. Kalloch in offering to take over these
lands pointed out that by permitting the University to sell the lands
the Indians would get 2ll they could for the lands which was their
appraised value and the University, which he said was for the benefit
of the Indians, would get the profit.

The Treaty of February 23, 1867, 15 Stat. 513, II Kapp. 960,
ratified on June 18, 1868, contained provisions for the sale of the
residue trust lands to the trustees of Ottawa University "to be disposed
of for the benefit of said institution at the appraised value thereof,
* % *.ﬁ While the treaty was awaiting ratification, Kallcch wrote the
Secretary of\Interior that the board of trustees was willing to pay the
appraised value of these lands which was somethat more than the $1.50
per acre the Ottawas had agreed to sell them for. He stated the trustees
planned to give these iands as a bonus for subscripticns to backers of the
University. The trustees paid $13,532.22 for these lands plus $1,014.92
interest when paymenﬁ-was not made in the time prescribed by. the treaty.
The trustees sold 7,é§7.70 acres of these lands through 1872 for $3,011.17
and the remaining LL) acres were appraised in December 1872 at $1,185.70.

There is no substantial evidence that the residue trust lands were
sold to the trustees for less than their merket value. It is true that
the appraisal, on which the purchase price was figured, was made in 1884,
Tnese lands, however, were the balance after the sale of some 22,000

acres of the total trusi lands. Their sale in a bleck was an advantageous

way of disposing of them. The Oitavas themselves urged the sale and the



L

8 Ind. C1l. Com. 831 890

Commissioner of Indian Affairs had the proposed sale looked inte by the
Superintendent. While the trustees did make a profit on the sale of
these lands it may well be that this occurred through the subscription
pién proposed to be used in the sale of the lands for the benefit of
the University. fhe evidence does not justify holding the United States
failed to exercise due care in permitting this sale to the schooi board.

As early as 1865, the Ottawa Indians wore reported as much divided
with respect to the question of making a new treaty and moving south.
The increased white settlement and growth of Kansas with the resulting
hemming in and mixing with the Indians caused Government officials to urge
new treaties with the tribes and bands in that State with the avowed purpose
of removing the Indians. By the Treaty of February 23, 1867, supra, the
Ottawas purchased a reservation in Indian country (now Oklahoma). The pro-
visions of the 1862 treaty with respect to the Ottawas becoming citizens
were extended for two years. AThe Sixth Article of the 1862 treaty providing
for the educational trust was lelt unchanged except Article 19 of the 1867
treaty provided the school ages would be between 6 and 18 and that such
children would be entitled to be received a%t the institution and be sub-
sisted, clothed, educated and attended in sickness. These rights were to
continue as long as any children presented themselves at the school. This
afticle also provided that the Secretary of the Interior and the senior
corresponding secretary of the American Baptist Home Mission Society were
to be members ex-officio of the Board of Trustees.

In January 1868, Robert Atkinson, District Secfetary for Kansas of the
Baptist Home Mission Society became a nmember of the school board. His duties

as district secretary required him to cooperate with the trustees of Ottawa
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University by rendering any aid to adveance its interest, usefuliness and
prosperity. The Society had resolved in state convention to "assure the
trustees of Ottawa University that our sympathies are enlisted in its
speedy completion and its highest success as a Baptist-institution.”
Atkinson was successful in raising funds with the suppori of the Society
and was able to complete the éollege building in time to re-open the school
in the‘spring of 1869 at which time separate white and Indian branches of
the scheol were planned.

The terms of the 1867 treaty provided for the removal of the Cttawa
Indians to Indian country. The chief of the tribe met with the schouol

board in January 1869 seeking educational aid for them at their new tome.

The board offered to pay $3,000.00 a year when it could be realized as

interest on funds raised from the sale of school lands. The follswing month

the Ottawa Chief and Indisn trustees Wind, Hurr and King, as "Delegates,”
Signed a letter prepared by an attorney, one Blackledgs, to the Commissioner
of Indian Affairs requesting a treaty by which they could sell their enlire
Ottawa interest in the college and college lands. The white trustees with .
Jones, the adopted Ottawa Indian, opposed the making of such a treaty and
“stated the school board was ready to pfovide the education for‘the Indians.
The white trustees and jones claimed there were vested rights in the insti-
.tution "which forbid any change in the present relations of the Institation, |

without the unanimous consent of the trustees and donors of the moneys that

were expended in the creation of building and improvemeni of the property;
RN

The Commissioner of Indian Affairs on Septemver 3, 186

Ne

R
, insuructed

S b o g 2 0] A . > - . - .
Superintendent Hoag 1o investigate the administration of the schosl irust. .
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Hoag's lengthy report (Fdg. 26) in January 1870 concluded the trustees

had violated their trust, the Department had besen too tardy in checking

this wrong and recommended steps should be taken to restore the property

to the Ottawa Indians. The Indians and their attorneys continued to

press the Department of Interior in an effort to secure their rights in

the school property. As a result the Secretary of Interior sent a draft

of a bill to Congress which became law on June 10, 1872 (17 Stat;<388).
This act provided for three Commissioners to inventory amd appraise all
unsold lands and assets arising from the sales of land by the school
trustees and the legislation authorized the Commissioners to sell the
lands and assets, and distribute the proceeds to the Indians after de-
aucting the pay and necessary expenses of tie Cormissioners.

The report of the Commissioners filed on December 7, 1872, in addi-

tion to containing the appraisement of the lands and assets of the school

property, also discussed the equities claimed by the Baptists.
The report states in part that:

The evidence obtained by the Commissioners shows that
- from the commencement the representation has been made by
the white trustees (assented to by Jones) under the sixth
article of the treaty of 1862, and other parties connected
with them, that a white school or university would be created
and perpetrated, and all along, in representing the matter to
the public, the Indian school seems to have been a minor con-
. Sideration. Contributions have been obtained, and emigration
induced, on the ground of a vhite school.

And it is claimed that the increase in value of property
belonging to the trust, and also all other property in this
locality, is due to the efforts made in behalf of a white
school.

The Baptists commenced their labors armong the Ottawas
many years ago; the majority of thie trustees have
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Missicnary Soziety has exercised supervision over this

trust. % 3 %

The claim of the Baptists for the right to contrel
this trust, and to create and maintain a white school,
are set forth in the statement of Mr. Atkinson herewith,
and by other parties, to the Commission, % % %

It will be seen that they lay much stress on a paper
signed by the Indians in 1861 /1860/, agreeing to give
20,000 acres of land to Roger williams University, which
they claim was the crigin of the trust, but it does not

appear that this paper was signed with the knowledge or

(VRS
¥

consent cf the executive. ¥ ¥
This paper cr agreement (Def. Ex. 183) relied on as the origin of the
trust is quite similar to the December 1860 letter (Fdg. 5) to the Con-
missicner of Indian Affairs from the Ottawas and I. S. Kallock, pre-
viously discussed, in Uhlch a treaty was proposed giving land to the
ethereal Roger VWilliams University and providing requirementis for the
educaticn of the Ottawa children. The commissioners also repcrted
Atkinson, treasurer <f Ottewa University, refused to turn over to thenm
possession of the school nrogerty.

In view of the rsfusal of the trustees to turn over possession
of the-school property, the protests of the Baptist;‘ friends of the
University; and a memorandum of understanding dated November 9, 1872,

entered into by an a2ittornsy for the Ottawas, the president of @he

-

school board and a representative of the Baptist Home Mission Sac1ety,
the Secretary of the Interior left it up to Congress to decide what
action should be taken in the matter. The Secretary in forwarding the

=]

nen mery A3y b .
Cormission's report and other pepers %5 Congress wrote in part as follows:

I feel compellzd is state thei in my judgment the perscns

in charge of this prozerty have meonaged it in viclation of
their duties as trusizzs in several pariticulars, as will be
Secn by a careful examination of tne report of the Commissicnars
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already referred to. Whether this mismanagement is so gross

as to Justify Congress in repealing the trust vested by the

treaty, before referred to, is a question for that body to

determine. The best information I have been able to obtain
induces me to think that had the trust been legitimately

managed and properly conducted the property would have been

quite as valuable as it now is, without any augmentation by

contributions from any cutside source whatever. * % %

As to the memorandum of understanding, sbove mentioned, by which it was
proposed the interested parties unite with the Secretary of the Interior
in securing new legislation by which a commission would be authorized

to determine the equitable interests of the parties, the Secretary said
he did not feel at liberty to unite with these parties in seeking such
legislation. The Secretary said he had no knowledge that the attorney
who signed the memorandum for the Ottawas had any authority to do so.

A commission was established by the Act of March 3, 1873 (17 Stat.
623), which act generally followed the proposals of the memorandum of
understanding. The act also provided that should the parties agree on
a settlement then the Secretary of the Interior was authorized to carry
it into effect. Such a settlement was agreed on by the parties on
September 6, 1873. By this settlement the school section and 1280 acres
were given to the school board; notes and mortgages held by the school
board on lands sold stated to amount to at least $15,000 were to be
delivered to a person designated by the attorneys for the Indians; the
remaining unsold school lands (10,702 acres appraised at $50,196.97)
were turned over to trustees to be sold for the benefit of the Indians;

and the expenses and compensation of the Commissicns set up by the 1872

and 1873 acts were to be paid equally by the schocl trustees and the

Indians.'
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Under the terms of tnis settlement the scheel board received the
school section appraised by the Irwin Commission (1872) at $22,600.00
and 1280 acres appraised at 37,.90.00. The Ottawa Indians fared less
handsomely by the terms of the agreement. The notes and morigapes esti-
mated by the Irwin Commissiocn to be worth at least $15,000.00 were ear-
marked for the attorneys for the Ottawas. With respect to the 10,702
acres appraised-by the same commission at $50,190.97 the Indians.eventually
- realized less than $13,000.00ldue to mismanagerent of the trust in liqui-
dation through the sale of land at farlless than their market value and
the Ottawa Indians paid half the expenées of the Cermission.

By this settlement, which was approved by the éecretary ¢l the
Interior on October 29, 1873, the Ottawas agreed to maeke no claim te
the University property or any other property held or clzimed by the
school trustees. Tne Ottawas gave up their educational righis gueranieed
them by the 1862 and 1867 treaties. The consideraticn providing for the
relinquishment of the Ottawa rignts under those freaties could scarcely
be called fair and just to the Ottawa Indians who alone were the bene-
Ticiaries of the trust created by the 1862 treaty. The consideration
passing from the other parties, whose eduitiestare questionable, to the
Ottawa Indians under the settlement agreement was in effect no more than
the value of the notes and mortgages. Defendaﬁt, whose officials were
required to approve the settlement, had a duty to protect the rignts
of the Ottawa Indians in the school property and to secure for them
full compensation for the rclinouishment of their beneficiary rights

vnder the 1862 and 1867 trzaties to the schocl property and to an educaticn

for their children. The failure of the defendant from the bezinaing of tis
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educational trust to protect the rights of the Cttawa Indians therein
resulted in others eventually claiming alleged equities in the trust,
loss of property rignts to the Ottawa Indians by violations of the

trust by the trustees handling Ottawa preperty, dissipation of funds

to attorneys for the Ottawas vwhich would have been unnecessary 1f de-
fendant had ;erfofmed its duty to the Indians, the making of a settle-
ment agreement that was not fair or just to the Indians, and charging the
Indians the expenses‘of commissions.

Because of the complexity of the many transactions that involved the
disposition of the Ottawa Rzcszorve in Kansas it was thought best to discuss
them before setting forth the contentiors ¢! the parties. Defendant. takes
the position that Article VI of the 1862 treaty created a permanent char-
itable educational trust wholly under the control of the trustees named
in the treaty and that therefore there existed no fiduciary relationship
between the United States and the Ottawa Indians as to the school lands.
The defendant's pesition fails to take into considerat?on the fact that
at the time of the making of the i862 treaty the relationship existing
between the Indians and the Government was similar to that of guardian
and ward.” As previously pointed out defendant was then under a duty to
see that safeguards were incorporated intc the treaty to protect the rights
of the Ottawa Indians and to provide supervision and control of the trust
therein created. This defendant failed to do. Nor did this moral obligatica
end with the making of the treaty since even after that time the Indians re-
rained in effect wards of the Government.

In its findings of fact and on oral argw:eni, dofendant intimates that

the Ottawa had become citizens (Tr. 235-23%) with the legal right to make
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©°

setilements and engage attorneys. The questiion of the termination
of the tribal status of the Ottawas under the 1862 and 1867 treaties
has been decided otherwise by the Supreme Court of the United States in

Wiggan v. Comnolly, 163 U. S. 56, L1 L. ed. 69.

Defendant contends that no liability exists as to the shortage in
Agent Hutchinson's account with respect to the sale of the Ottuwa trust
lands since the release exscuted by the Ottawas to the United States
fully relieved the Government from further liability. Reascns why the
receipt given Hutéﬁinson is not a bar to the claim of the Ottairas for a

{
full accounting from defendant with respect to the trust land proceeds

have been hereinbefore fully discugsed and will not be reiteraied.

With respect to the settlement made betweén the Ottawas, ihe school
trustees, and the American Home Mission Sociéty‘in 1873 defendant urges
that these were made upon substantial consideration and resulted in a
full release of the United States from further liability wi@h respect to
the school lands issue. As previously pointed out this Commission dces
not consider that the settlement, made with the approval of defendant,
was based upon substantial consideration. The United States was under a
duty to see that full and ample consideration passed to thé Ottawas for
relinquishment of their educational rights in the school and for per-
mitting title to the school site and other lands to be vested in tﬁe
University. The only consideration passing to the Ottawas for ziving
up these rights was the return to them of certain school lands of which
they were beneficial owners and some notes and mortgages (earma ked for
their attorneys) of an appraised value of $lh,09§-98-

Petitioner contends that in order for the Cttawz Indians 19 bz made
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whole with respect to damzges they may recover, interest or some
equivalent should be allecwed by this Commissicn. As to the Government's
liability to account to the Ottawa Indians for the proceeds of sale of
the trust lands, this is a legal liability since the defendant assumed
the duty to sell them for the benefit of the Indians. The 1862 treaty
specifically provides for accruing interest on funds the United States
held or may hold for the tribe. The United States paid interest on such
fﬁnds as was deposited with it for the sale of trust lands. For these
reasons accrued interest is zllowed on the sum of $30,603.9L at 5 percent
interest from date of the stating of the wcc 1, March 22, 1869, until Wi s
March 22, 193l, and L percent thereafter. See sec. 2516(a) of Tifle 28,

U. S. Code, revised; The Miami Tribe of Oklahcna v, United States, 6 Ind.

Cl. Comm. 513. Interest is not allowed on the other -sums petitioner is
herein found entitled to recover since the duty owed petitioner in respect
to those transactions is based cn a moral obligation to protect the Indians
and their property and recovery is allowed under c}ause (5) of Section 2

.

of the Indian. Claims Commission Act. Osaéé Trive v. United States, 119 C.

‘Cls. 592, 672; Loyal Creek Indians. v. United Stetes, 118 C. Cls. 373, 383;
This case was submitted by the parties on the limited issue of pe;
titioners' right to recover. The findings of this Commission with respect
to some of the transactions complained of reveal that the amount of recovery
is ascertainable from the record. Petitioners, therefore, are entitled to
recover from defendant:
1. Trust Land Funds unaccounted for by
Agent Huichinson (with accrued interssi
thereon 2t rate of 5 percent from

March 22, 1869, to March 22, 193l and
L percent thereafter) . . . . . v v v . . . . . $30,603.9
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2. Apprzised value of School Section .« . . . . . . 22,600.00

3.‘ Lppraised value of 1280 acres conveyed
toUniversity . .« v ¢« ¢ v v v ¢« v v ¢ o s s . 7,490.00

L. Treaty Funds . . ¢ v v « o « » =« « « o o« « « « 3,354.75

5. Expenses of 1872 and 1873 Commission ’
paid by Ottawas « o« o v v o o o o & o o ¢« o o 1,202,142

In addition petiticners are entitled to recover from defendant (a)
the appraised valge of the 10,702 acres of school lands, amounting to
$50,1956.97, turﬂed over to trustees by the 1873 agreement for sale for
the benefit of the Ottawas, less whatever sums are shown to have been
actually paid.to the Indians by the trustees from the proceeds of'sale
and less thé amounts expended for expenses and sezvices of trustees set
forth in Finding LL; (b) an amount equal to the profit that mey be shown
was made by Hutchinson and Kalloch from the sale of 5,000 acres of school
land which may be shown by the records of bona-fide first sales of these
lands; and~(c) the value of the 3,632 acres of schocl lands scld by the
trustees who did not invest the proceeds as required by the 1862 Treaty--
the amount to be determined by taking the average sales prices of record

for these sales. Accordingly, an interlocutory order will be entered.

Wm. M'o HOlt

Associate Commissioner

I concur:

Edpar E. Witt
Chief Commissicner

Commissioner Watkins tock no p2rt in the consideraticn and decisioeon
of this case.





