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OPINION OF THE C O ~ ~ S S I O N  

Holt, ComFssioner, delivered the  opinion of the  - 

The p e t i t i o n  i n  t h i s  case, Docket No. 18-B, was f i l e d  by t h e  above- 

e n t i t l e d  p e t i t i o n e r s .  The Minnesota Chippewa Tribe, a Wheeler-Howard 

Act Indian corporation, is e n t i t l e d  t o  maintain t h i s  ac t ion  i n  a repre-  

. s e n t a t i v e ' c a p a c i t y  on behalf of a l l  descendants of those .. 
who were p a r t i e s  t o  the Treaty of February 22 ,  1855, (10 

Chippewa Indians 

S t a t .  1165) and 

have an i n t e r e s t  i n  the claim a r i s ing  under t h a t  t r ea ty .  
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After a complcte stud] vf  a l l  evidence now of rcccrd  i n  t h i s  pro- 

c e e d i n g ,  the  C o i ~ ~ ' ~ i s c i o n  is of t c opinion t h a t  our previous f i n d i n g ,  i n  

t h e  matter of Docket No. 18-N, t h a t  the Kil~neeota Chippewa T r i b e  i s  t he  

successor i n  i n t e r e s t  t o  a l l  of the Chipper-> Indians i n  Minnesota w i th  

t h e  exception of the  Chippewa Indians on the  Red Lake Reserva t ion  was 

i l l -advised .  Any recovery which may r e s u l t  i n  t h i s  ca se  should be f o r  

t h e  benef i t  of a l l  descendants of those Ckippma Indians who were p a r t i e s  

t o  the 1855 t r ea ty  r ega rd l e s s  of t h e i r  present day nemberrhip i n  t h i s  

kheeler-Howard Act Corporation. There is i..o c-,  -dence t h a t  t h e  c la ims  of 

t h e  Indians,  pa r t i e s  t o  t he  1355 Trenty, iv re  ever rrcrgcd o r  conso l ida t ed  

wi th  the  bands and groupd now co-uprising the Minnesota Chippewa Tr ibe .  

Ifany of the descendants of t he  abo r ig ina l  Mississ ippi  bands and p i l l a g e r  

and Lake Winnibigoshish bands a r e  now memcrs of the Minnesota Chippewa 

Tr ibe ,  m d  t h a t  organizat ion may m i n t a i n  t h i s  ac t ion  i n  a  r e p r e s e n t a t i v e  

capac i ty .  But t h i s  does not mean t h a t  it  has become t h e  succes so r  i n  

i n t e r e s t  t o  the claims of t he  descendants of those a b o r i g i n a l  bands. 

We have found t h e  ind iv idua l  named petitLoners t o  be descendants  

of o r i g i n a l  menbers of t h e  Miss i ss ippi ,  P i l l e g e r  and Lake Winnibigoshish 

bands and, as such, they a re , .  of course,  e n t i t l e d  under t h e  act  t o  main ta in  

t h i s  ac t ion  on behalf of themselves and i n  a  r ep re sen ta t ive  c a p a c i t y  f o r  

a l l  descendants of t h e  a b o r i g i n a l  bands. 

While t h i s  case was consol idated f o r  t r i a l  with Docket NO. 18-N, on 

bo th  the  issues of t i t l e  and va lue  of t h e  lands i w o l v c d ,  we a r e  only 

dec id ing  the t i t l e  ques t ion  i n  t h e  matter  of i'ccl.;lt Kc,. 18-B a t  t h i s  

t i m e ,  a s  agreed t o  by counsel f o r  a l l  i n t e r e s t ed  p a r t i e s  a t  t h c  hear ing  

on June 16, 1960. 
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The p e t i t i o a e r s  have a l l eged  t h a t  they were paid an unconscionable 

considerat ion f o r  the  cess ion  of t h e i r  lands.  The land was ceded t o  

the  United S ta t e s  by the  Treaty of February 22, 1855 (10 S t a t .  1165). 

The ceded t r a c t  (which i s  r e f e r r e d  t o  2s Royce area 357) extends ac ros s  

nor th-cent ra l  Minnesota inc luding  t h e  headwaters of t h e  K i s s i s s i p p i  

River with a t r i a n g u l a r  shaped por t ion  reaching the  Canadizn border., 

.The area, a s  descr ibed i n  Finding of Fac t  No. 3 ,  l e s s  t h e  seven r e s e r -  

va t ions ,  contains  abont 10.1 m i l l i o n  ac re s .  

It is p e t i t i o n e r s '  conten t ion  t h a t  they were t h e  owners of Royce 

a rea  357 both by obor ig ina l  Ind ian  t i t l e  and by recognized t i t l e .  We 

w i l l  d i scuss  t he  r ecogn i t i on  claim f i r s t .  

To maintain a claim based on recognized t i t l e  t h e r e  must have been 

:Congressional ac t ion  g ran t ing  o r  according the  p e t i t i o n e r  Ind ians  an  

ownership r i g h t  i n  and t o  t h e  lands involved. It is we l l  e s t a b l i s h e d  

t h a t  Congress has t h e  exc lus ive  r i g h t  t o  dispose of p c b l i c  lands.  As 

t h e  Supreme Court s t a t e d  i n  Hynes v. Grimes Packing Co., 337 U. S. 86,  

11 When a r e s e r v a t i o n  is  e s t a b l i s h e d  by a t r e a t y  r a t i f i e d  
by t h e  Senate o r  a s t a t u t e ,  t h e  q u a l i t y  of t h e  r i g h t s  thereby  
secured t o  t h e  occupapts of t h e  r e s e r v a t i o n  depends upon t h e  
language o r  purpose' of t h e  congressional  a c t i o n .  S ince  Congress, 
under t h e  Cons t i tu t ion ,  Sec. 3 of A r t .  4 has t h e  power t o  d i s -  
pose of t h e  lands of t h e  United S t a t e s ,  i t  nay convey t o  o r  
recognize such r i g h t s  i n  t he  Indians ,  even a t i t l e  equal  t o  
f e e  simple, a s  i n  i t s  judgment i s  j u s t , "  c i t i n g  h'orthvestern 
Bands of Shxhone Lndi2ns v. UnFte2 Sta tes ,  324 U. S. 335. 

I n  Tee-Hit-Ton I n d i s ~ ~ ~  v .  Uriite3 S t a t e s ,  3<8 U. S. 271, 278, 279, 

t h e  Court s t a t ed :  
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- - 
"It frecognized .title/ may be es tab l i shed  i n  a va r i e ty  of 

ways but there m u s t  be the d e f i n i t e  in ten t ion  by congressional 
ac t ion  or  au thor i ty  t o  accord l e g a l  r i g h t s ,  not m r e l y  per- 
missive occupation. " 

P e t i t i o n e r s  miiintain t ha t  t h e  United S ta t e s  recognized t h e i r  t i t l e  

1. .The P r a i r i e  du Chien Trea ty  of August 19, 1825; 

2. The p a t t e r n  of deal ings wi th  t h e  Chippewas subsequent t o  t h e  

P r a i r i e  du Chien Treaty; and 

3. The February 22, 1855, Trea ty  of cession.  

The s t a t e d  purpose of t he  P r a i r i e  du Chi= -Treaty was t o  e s t a b l i s h  

boundaries between the the  t r i b e s  and t o  proz>te  peace. By A r t i c l e  5 of t h e  

Trea ty  a p a r t i a l  boundary was e s t a b l i s h e d  between t h e  Sioux and Chippewa. 

By A r t i c l e  10 of t he  Treaty the  United S t a t e s  agreed t o  recognize t h e  

boundary thus establ ished.  We do not  f i n d  any congressional  i n t e n t  t o  

accord  t o  t he  Chippewas any permanent r i g h t  t o  the  lands i n  Royce a r e a  

357. . T h e  mere establishment and agreement t o  recognize a boundary Line 

between these  two t r i b e s  did no t  - r e s u l t  i n  a recogni t ion  of t i t l e  i n  
9 

Chippewa Indians t o  t he  vas t  a r e a s  of land ly ing  t o  t h e  no r th  of t h a t  

l ine, which axea was l e f t  undefined and unlimited a s  t o  t he  Chippewas. 

We f i n d  nothing i n  t he  subsequent p a t t e r n  of deal ings wi th  t h e  

Chippewas t o  g ive  support t o  p e t i t i o n e r s '  c l a i a  t h a t  t h e i r  recognized 

t i t l e  was thus confirmed. The Comiss ion  is aware of t h e  f a c t  t h a t  t h e  

United S ta t e s  subsequently d e a l t  wi th  Chippewas f o r  country n o r t h  of 

t h e  P r a i r i e  du Chien l i ne .  It is  t r u e  t h a t  the  United S t a t e s  honored 

its agreement t o  recognize t h a t  l i n e  a s  t h e  baundary bztween t h e  Sioux 

and Chippewa bet t h i s  does not  i n d i c a t e  t h a t  Congress intended t o  g r a n t  

o r  recognize t i t l e  i n  the  Chippewas t o  lands ~ o r t h  of t h e  l i c e .  
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The ac t ions  o r  statements of government o f f i c i a l s ,  no matter  how numerous 

or  pos i t i ve ,  a r e  i n s u f f i c i e n t  t o  accord recognized t i t l e  i n  t h e  p e t i -  

t i one r  Indians.  

The Treaty of February 22, 1855, was a  t r e a t y  of cess ion  and d id  

no t  c m s t i t c t e  a  congressional r ecogn i t i on  of t - i t l e  i n  the  p e z i t  i a n e r s .  

As t h e  Comiss ion  s t a t e d  i n  The Iova Tr ibe  of t h e  I'@wa Reservat ion i n  

Kansas and NeSraska, e t  a l . ,  v .  The United S t a t e s ,  6 Ind.. C l .  Com. 464, 

501, "Generally speaking, we know t h a t  t h e  s e t t i n g  of boundary l i n e s  i n  

a t r e a t y  of cess ion  is somewhat a r b i t r a r y .  The main con- 

cern  i n  e s t a b l i s h i n g  these l i n e s  is  t o  be doubly su re  t h a t  every con- 

ce ivable  claim asser ted  by t h e  Indians ,  r ega rd l e s s  of mer i t ,  i s  included 

wi th in  the  ceded area ;  s o  t h a t  i s  it q u i t e  immaterial  what p o r t i o n  of 

t h e  ceded a r e a  the  Indians may have exc lus ive ly  occupied and c o n t r o l l e d  

as long a s  it passes  under t h e  terms of t he  t rea ty ."  See a l s o  CJuapaw 

Tr ibe  v. United S ta t e s ,  1 Ind. C1. Com. 4 6 9 ,  A£ftd 128 C. C l s .  45. 

We have f o u d  t h a t  t he  United S t a t e s  d id  n o t  recognize t i t l e  i n  . . .  . . - - .  
. . . . . . . . .  .-. 1- ..--- 

e i t h e r  t he  ~ i s s  i s s  i&i bands o r  t he  P i l l a g e r  and Lake Winnibigoshish 

bands t o  any po r t ion  of Royce a r e a  357. 

W e  t u r n  now t o  a  cons idera t ion  of p e t i t i o n e r s '  c la im o'f o r i g i n a l  

Indian t i t l e  t o  Royce a rea  357. Or ig ina l  Ind ian  t i t l e  is t h e  ~ n d i a n s '  

r i g h t  of occupancy of lands based upon t h e i r  abo r ig ina l  possession.  To 

s u s t a i n  t h i s  c la im p e t i t i o n e r s  must e s t a b l i s h  t h e  a r ea  o r  a r e a s  of land 

which the  Miss i ss ippi  and P i l l a g e r  and Lake Winnibigoshish bands of 

Chippewa Indians  exclusively used and occupied wi th in  the  claimed Royce 

a rea  357. 

This  Commission has previously he12 t h a t  t h e  da t e  upon which t h e  

United S t a t e s  became sovereign over t h e  a r ea  i n  quest ion i s  n i t e r i a l  
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because o r i g i n a l  Indian t i t l e  could be no greater than  t h a t  held when 

the  United S t a t e s  sovereignty at tached.  The Ior:.~ T!_<ns of t.he L o K . ; ~  

Reservation i n  Kansas 2nd Nebraska v.  The United StaEes ,  6 Ind.  C l .  Corn. 

464; Red Lake Band, e t  a l . ,  v. The United S t a t e s ,  7 Ind. C1.  Corn. 576. 

Defendant has maintained t h a t  United S t a t e s  sovere ignty  a t tached  on 

J u l y  4, 1776, t o  t h a t  port ion of Royce a rea  357 e a s t  of t he  Miss i ss ippi  

River, and on Apr i l  30, 1803, t o  t h a t  por t ion  on t h e  west s i d e  of the 

Miss i s s ipp i  River.  

P e t i t i o n e r s  d i spu te  t he  m a t e r i a l i t y  of t he  sovere ignty  d a t e  s ince  

they argue t h a t  an Indian t r i b e  could ob ta in  o r i g i n a l  Ind ian  t i t l e  even 

a f t e r  t h e  United S t a t e s  became sovereign over t he  a r ea .  Fur ther ,  they 

argue t h a t  i f  any da te  is mater ia l  it should be t h e  da t e  upon which t h e  

United S t a t e s  obtained t i t l e  t o  the a r e a  and not  t h e 7 d a t e  upon which - 

sovereignty a t tached .  As t o  the  a r ea  e a s t  of t h e  Miss i s s ipp i  River ,  

p e t i t i o n e r s  maintain t h a t  t i t l e  t o  the  land rerncined i n  t h e  S t a t e  of 

Vi rg in ia  a f t e r  t h e  Declaration of Independence u n t i l  i t -was  ceded t o  

t he  United S t a t e s  by deed of 1-larch 1, 1784. 

In  our Finding of Fact No. 4'we have ou t l i ned  the  e a r l y  h i s t o r y  

- concerning the United S t a t e s '  a c q u i s i t i o n  of t h e  a r ea .  However, we f i n d  

no reason t o  belabor  t h i s  question s i n c e  w e  f i n d  s u b s t a n t i a l  evidence 

from which t o  conclude t h a t  the  Chippewa Indians  involved he ld  Indian 

t i t l e  t o  a c e r t a i n  por t ion  of Royce a r e a  357 e a s t  of t he  Miss i s s ipp i  

River p r i o r  t o  1776 (the e a r l i e s t  poss ib le  d ~ t e  of k i t e d  States' ac-  

q u i s i t i o n )  and t h a t  they held Indian t i t l e  to a  c v t ? L n  p r t i o n  of 

Royce a rea  357 vas t  of the  Fl iss iss ippi  Rivsr p z i o r  Lo 1803 (the Louisiana 



Purchase).  Since the  e v i z c ~ c e  does no t  i n d i c a t e  t h a t  t h e  Chippewa 

Irldiass icvolved i ~ c r e a s ~ d  the a rea  which they  exclusLvely used and 

occupied a f t e r  t h e  1776 and 1803 da t e s ,  we have c o ~ s i d e r e d  the  r a t e r i a l  

per503 t o  have estended f r o n  these d a t e s  u n t i l  t h e  a r ea  was ce&d t o  
e 

the  Dnhted S t a t e s  by the  Treaty of February 22, 1855. We have, accord ingly ,  

c c r e f u l l y  considered a l l  t he  evidence and made ' d e t a i l e d  f i n d h g s  ccver  i ng  ' 

t h i s  c r i t i c a l  peri.cd. 

The Chip2ewas v e r e  one cf t he  l a r g e r  groups of Indians  of t h e  

Algoaqu.in l i z g u i s t i c  s tock  located i n  t h e  nor thern  s e c t i m  of t h e  u n i t e 2  
b 

Sta t e s .  Whea f i r s t  contacted by white  exp lo re r s  i n  t he  sevec teenth  - 

century, t h e  Chirpexas were i n  t he  a r e a  aroand Lakes Huron and Sgper ic r .  

Beginning i n  t he  e a r l y  p a r t  of the  e igh teen th  century,  they  s t a r t e d  

- pushing t h e i r  way westvard across  tEncesota ,  g r a h u a ~ l y  6 i s p l a c i a g  t h e  

Sioux and dr iv ing  the= across  t he  Miss i s s ipp i  and south  t o  t h e  Mixmesota 
- 

River. By t h e  end of the  century they had extended t h e i r  cccupat ion 

through northern FLxiescta acd ac rc s s  t h e  Red River i n t o  zo r theas t e rn  
- - 

fi0it5 Dakota. They had a l a rge  n u ~ b e r  of v i l l a g e s ,  b a n k ,  and local 

d iv i s ions  s c a t t e r e d  over a region extending a thoasand r r i les  froia east 
- .-. 

t o  west, and marry' of these  bands o r  groups came t o  be kncwn %y the- name 

of the  v i l l a g e ,  lake,  o r  r i v e r  near  which they  res ided .  The l*'iss'issippi 

bands of'Chippek-as and the  P i l l a g e r  and Lake Winnibigoshish b&ds of 
.* 

Chippewas were t h e  two greups which. p e t i t i o n e r s  a l l e g e  had o r i g i n a l  

Indian t i t l e  t o  a l l  of Royce area 357 at tho  tirrte of t h e  1855 c e s s i c n  

and for reany years p r i c r  t he re to .  

We have deEailed i n  03; f ind ings  of f a c t  t h e  evidence upon which have 

becn 5ssc,d ocr ~ . l t i ~ r _ e  f i x d l n ~ s  of t h e  a r eas  exc lus ive iy  used ax13 occapied 



by pe t i t i one r s .  That evldence cm?s is t s  of wr i t ings  of h i s t o r i a n s  ; 

r e p o r t s  of e a r l y  exp lo re r s ,  s c i e n t i s t s ,  t raders  and mis s iona r i e s ,  and 

the  wri t ings and r e p c r t s  of var ious goverrn.cnt agents and m i l i t a r y  men 

who had occasion t o  r epo r t  on the  Indian occupation -of t he  t e r r i t o r y  

involved. 

Histor ians Warren and Neil1 wrote of the e a r l y  Chippewa a c t i o n s  

aga ins t  the  Sioux i n  t h e  e a r l y  p a r t  of the 18th century.  The t r a d e r s  

and explorers  i n  t h e  a r ea  p r i o r  t o  1776 then to ld  of t h e  Chippewa occu- 

pa t ion  and hunting a c t i v i t i e s  about t he  sourcss of t he  M i s s i s s i p p i  

River,  i n  the  e a s t e r n  po r t ion  of Royce a rea  357. 

The occupaticn and use of t h e  ea s t e rn  port ion was followed by a  

westward expansion ac ros s  t h e  a r ea .  Traders Cardotte and P e r r a u l t  r e -  

f e r r e d  t o  var ious Chippewa loca t ions  i n  the eas t e rn  and c e n t r a l  po r t ions  

of t he  t r a c t .  P e r r a u l t  wrote of t h e  Lecch Lake P i l l a g e r s  hunt ing  t o  

t h e  west on the  p r a i r i e s  a t  t h e  western edge of t h e  t r a c t .  

Following t h e  Louisiana Purchase i n  1803 American exp lo re r s  en tered  

t h e  a r ea ,  t he  f i r s t  of whom was Lt .  Zebulon Pike. Pike descr ibed  t h e  

Chippewa t e r r i t o r y  and d is t inguished  t h e  d i f f e r e n t  Chippewa groups o r  

bands i n  t he  r eg io2  i n  quescian. 

Members of t h e  Cass exped.ition i n  1820 descr ibed t h e  Chippewa 

se t t lements  i n  Royce a r e a  357 and s t a t e d  the l i m i t s  of t h e  hunt ing  

grounds of t h e  va r ious  Chippewa bands. The following expendit ions of 

Bcltrarui and Long conf i r~ . .ed  t h e  Chippewa loca t ions  i n  t he  a r ea .  

A t  the P r a i r i e  du Chien t r e a t y  counci l  the  var ious  Sioux and 



onlrj p o r t i c x  cf f,oycs area 357  claimed by t h e  Sic= was i n  t he  Ot t e r  T a i l -  

Pine Sake reglcn.  Tzr S i c s s  an6 Chippewa agreed on a 7 a r t i a l  bcundary 

betweel t h e l r  t e r r i t o r i e s ,  acd t h a t  line, described i n  k t t i c l e  5 of t h e  

P r a i r i e  da C h i ~ c  T r e a t y  of Acgust 1 9 ,  1825, c o n s t i t u t e s  t h e  southwest 

boan2ax y cE the. s u S j e r t  cracc. 

Schoo!=rafc'~ e x p e Z i ~ i o n  i n  1C32 cocfirmed t h e  coxLinuing occupation 

of the var iccs  C%.pp"-.-a g r w p n  Ln Royce area 357. NFcollet i n  f  836, 

Owen i n  1855 a rd  Vxd i~, 1849 reported on the  o x u p a t i c r t  and use  of t h e  

. 
a rea  5;. th2 Ghl.ppsiSs. 

Varlexs gQ-ceriLr.erit off i c  ia', s a l s o  reported t h a t  the Chippewa 

I n d i a ~ s  were dFvided ' in tc  var ious bands with each'band claiming exc lus ive  

t i t l e  t o  a s epa ra t e  acd dls t i . c t t  port icr!  of land. I n  1850 Governor 

A1.exa~de.r Ramey r epc i t ed  the  Chippewas t o  be d iv ided  i n t o  t h r e e  groilps: 

a 1. Xiss l s s i q p i  Chippewa 
2 .  The P l f l a g e r s  
3.  The N ~ r 2 h s r n  o r  Red Lake D i v i s l m  

%lie Govel~..or Xamey ir.cluded C ~ S S  and Winnibigoshish Lakes a s  two of 

t h e  p r h c l p a l  reciZences c,f his t h i r d  g rmp ,  he went oc t o  d i s t i n g u i s h  

t h e  subois+ence h a b i t s  cf t h e  Cass and Winrrepeg (~ in .n ib lgosh2sh)  bands 

f r o n  the Red Lake as2 Fezbina groups. And he noted t h a t  t h e  Pillager 

head chief, F l a t  Kmxh, had a g rea t  i n f lue rce  over  the Cass and Winni- 

bigoshish groapa and  ha: the  l a t t e r ' s  chief  had agreed ts ab ide  by F l a t  
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o r  s u b - t r i b e s ,  each of which occupied separa te  and  d i s t i n c t  a r e a s  of 

land.  
-, 

Following the  1825 P r a i r i e  du  Chien Tresty the  United S t a t e s  d e a l t  

w i th  various Chippewa bands f o r  cessions of t e r r i t o r y  north of t h e  

A r t i c l e  5  Sioux-Chippewa l i n e .  The United S t a t e s  assembled r e p r e s e n t a t i v e s  

of those bands which were bel ieved t o  have any i n t e r e s t  i n  t h e  a r e a  t o  

be ceded. Actual ly Chippewa Indians  from var ious  bands or groups i n  

Royce a rea  357 signed seve ra l  o ther  t r e a t i e s  of cession,  as  i nd ica t ed  

i n  our Findings of Fact Nos. 37 through 40. 

The negot ia t ions  leading t o  t he  Treaty of February 2 2 ,  1855, were 

conducted i n  Washington, D. C. The p r i n c i p a l  spokesman fo r  t h e  M i s s i s s i p p i  

band of Chippewas was Hole-in-the Day. Chief F l a t  Mouth was t h e  spokes- 

man f o r  t h e  P i l l a g e r  and Winnipec bands. Throughout the n e g o t i a t i o n s  

both  c h i e f s  r e f r a ined  from e n t e r i n g  i n t o  any discussions concerning 

the  t e r r i t o r i e s  of the bands o the r  than  those whon they represented .  

The t r e a t y  cominissioner s t a t e d  t o  IIole-in-the-Day t h a t  he d id  n o t  t h ink  

t h e  Chippewa had any d i s t i n c t  i n t e r e s t s  and he therefore  addressed hirn- 

s e l f  no t  t o  t h e  P i l l age r s  a lone  but  t o  t h e  Chippewa Nation and t h a t  he 

d i d  n o t  t h ink  t h e r e  ex i s t ed  any r i v a l  i n t e r e s t s  between the  d i f f e r e n t  

bands of t h e  Chippewa Nation. Chief F l a t  Mouth r e p l i e d ,  " There i s  t r u t h ,  

Fa ther ,  i n  everything you have s a i d .  We f e e l  t h a t  i t  i s  a l l  t r u e .  We 
- 

should have no conf l i c t i ng  i n t e r e s t s ;  bu t  we a r e  i n  t h i s  r e s p e c t  l i k e  

the  white .  Ke have separa te  and d i s t i n c t  i n t e r e s t s .  We know our  own 

possess ions .  Ve know what proper ty  we own . . . . I' Coiniss i oae r  Elanypenny 

r e p l i e d  t h a t  he was aware of t h e i r  separaLc i n t e r e s t s  and d id  not  wish 



where. The C ~ . ? c - m i s s i z - s z  n - ~ c  sc;\axate! y ~ 5 t h  the P i l l age r  and Wirsxpec 

or, behalf of the Plliage: 22.6 Winnepec d e l e g a t i c . ~ ,  reqz~.sted reserves 

.et Lake Frinxpec, C.acs, L a k ~  a c d  Leech Lake. K32.e-in-the--day never 

area :.o be t e d ~ 5 .  H.r----  * t v e r ,  t he re  were f i v e  areas set apart: far the 
. - 

permare=.t hs:*moc. t,f t 5e  P, FS Fssippi hands,  vh ich  wete c!rszribcd in 

Article 2 cf t he  '?ea'-.y as Kille La:, Rabbit Lake, ihll Lake, EJc.kcgs:a 

Lake and Sazdy ax? Rice Lakes. Three s e p a r a t e  reserves were set: as ide  

of popuLatior? fcr th? C\Fr?~,:as of Royr t  area 357 as o f  1857. Those 

1osali.tics were cmco~t :ca;_ed zaiafy in the c e ~ t r a ! .  acd stx',?m-n ~ o r t i c c x  
0 

05 the azea. H i s  L X L ~ P - ~ ~ 3 s : :  i c ca l - i t i e s  were a t  Turtle I.ake as6 T,e!re 
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the  P i l l a g e r  bands. He s t a t e d  tha t  t he  P i l l a g e r  bands included the 

Ot t e r  T a i l  P i l l a g e r s ,  t he  Cass Lake P i l l a g e r s ,  t h e  Lcech Lake P i l l a g e r s  

and t h e  Winnibigoshish P i l l a g e r s  and o t h e r s .  H e  t e s t i f i e d  t h a t  the 

Mis s i s s ipp i  bands l ikewise  contained a  n u ~ b e r  of such groups. 

~ e f e n d a n t ' s  exper t  h i s t o r i a n ,  D r .  Hickerson, t e s t i f i e d  t h a t  Royce 

a r e a  357 was occupied i n  oboriginal  days by t h r e e  d i v i s i o n s  of Chippewa. 

They were : 

( a )  The Miss i s s ipp i  Bands, occupying the a rea  designated sub- 
a r e a  357-A on h i s  map 2;  

(b) The P i l l a g e r ,  occupying sub-area 357-B, on h i s  map 2 ;  and 

(c) The Northern Bands, occupying sub-area 357-C on map 2 .  

The desc r ip t ions  of ' the t h ree  a reas  of occupation a r e  s e t  f o r t h  i n  d e t a i l  

i n  our f i nd ing  of Fact No. 45. 

Based on a l l  t he  evidence the  Comiss ion  has concluded t h a t  Royce 

Area 357 was occupied i n  abor ig ina l  days by two groups of Chippewa 

Indians.  The Miss i s s ipp i  bands, which a t  t h e  1855 Treaty counci l  were 

represented by Chief Hole-in-the Day, ozcupied an a rea  about t he  upper 

Mis s i s s ipp i  River.  One of t h e i r  p r i n c i p a l  l c z a t i o n s  was a t  Sandy Lake 

and t h e i r  a r e a  of use extended gene ra l ly  t o  t he  southwest a long  the  

streams and lakes  on both s ides  of t h e  M i s s i s s i p p i  River. There i s ,  

however, e v i d e x e  t h a t  t h e  Mis s i s s ipp i  bacds d id  extend t h e  a r e a  of t h e i r  . . 
a 

use  and occupation t o ' t h e  n ~ r t h  t o  P o k e g a ~ a  Lake and Trout  Lake. The 

evidence c l e a r l y  e s t a b l i s h e s  the fol lowing loca t ions  as t h e  p r i n c i p a l  

s i t e s  of t h e  Miss i ss ippi  bands' use a ~ d  occupation: Pine River ,  White- 

f i s h  Lake, Cedar Lake, Rabbit L.ake and River ,  G u l  i Lake, Crow I s l and ,  

Rice Lake, Trout Lake and Pokegana Lake. A l l  of t hese  s i t e s  a r e  included 



i n  t h e  a r ea  found by the Comission t o  have bee- held by the  Miss i ss ippi  

bands uader o r i g h a l  Icdian t i t l e .  

The evidence ind ica t e s  t ha t  t he  Mis s i s s ipp i  bacdz c o l l e c t i v e l y  nsed 

a ~ d  o c = q i e d  t h e  a rea  described i n  Finding of Fzc t  No. 48. The con- 

t e q o r a r y  r epo r t s  cn the  Indians i n  Royce a rea  357 c l e a r l y  cbcw t h a t  

t h e  Miss i ss ip? i  bands were a d i s t i f i c t  Chippewa divisFon occapying t h e  

- 
a r e a  f o u ~ d  by the  Co~,-,isslon t o  have been held by them under o r i g i n a l  

I n d i a 3  t i t le .  Both experts  f o r  defendant and p e t i t i m e r s  have recognized 

t h i s  d fv i s i cn .  As  previcusly s t a t e d  t h e  proceedings a t  t he  t r e a t y  

coilzicil c i e a r l y  indicated the sepa ra t e  and d i s t i r r c t  i n t e r e s t :  of t h e  

two Chippewa g r w p s .  

- 
- The secsncl a 3 x i g i n a l  group i n  R ~ y c e  a rea  357 was the  P i l l a g e r  and 

Lake Winnibigoshish bands. The P i l l a g e r  and Lake Wixnibigoshish bar,&, 

who were represmtef3Ttlt the 1855 Trea ty  counci l  by Chief Flaz Nmth,  

had t h e i r  main r e s i d e x e s  a t  Leech Lake and Lake Win2iSigoshish fro= 

which l oca t ion  t h e i r  h u r t i ~ g  grosnds extended t o  the west and sonthwest. 

The evidence e s t ab l i shed  t h a t  t h e  p r i n c i p a l  sites of t h e  P i l l a g e r  and 

Lake WinniSigoshish bards '  use and occupation i ~ c l u d e d :  Round Lake, 

Bowstring'Lake, Cass Lake, T c r t l e  Lake, Bemidji Lake, Rice and Upper 

Rice  Lake, Wild Rice River, along t h e  Crow Wing River,  Lake Ltasca, 

O t t e r   ail R b e r  and Otter  T a i l  Lake. 

While some a u t h o r i t i e s  have repor ted  t h e  P i l l a g e r s  .Winnibigoshish 

bands t o  have been separate  d iv i s ions  of Chippewa, t he  Comissiorr be l i eves ,  

a f t e r  c a r e f u l l y  wcig3ing a l l  the evidence, t h a t  these Icdiaas i~ f a c t  

c o l l e c t i v e l y  used  and occnpled thc  a r ea  descri52d il Finding of Fact No. 4 9 .  



The  evidence ind ica t e s  t h a t ,  i n  a b ~ r i g i n a l  days ,  t he  P i l l a g e r  Chief 

F l a t  Mouth, exercised a  g rea t  in f luence  over the Cass and Winnibigashish 

Lake bands. The P i l l a g e r  and Lake Winnibigoshish bands jo ined  i n  

hunting pa r t i e s  and i n  war p a r t i e s .  A t  the 1855 Trea ty  counc i l  t h i s  

combined group was represented  by Chief F l a t  Fiouth. The group was 

usual ly re fer red  t o  i n  the  counci l  minutes as  the  P i l l a g e r s  al though i t  

is c l e a r  t ha t  a t  a l l  t imes Chief F l a t  Mouth acted on behalf  of t h e  P i l l a g e r  
a 

and Lake Winnibigoshish bands. Althongh F la t  I k ~ t h  i n s i s t e d  t h a t  h i s  

group had separa te  and d i s t i n c t  i n t e r e s t s  f rm :he neighboring bliss i s  - 

s i p p i  bands, t h e r e  was never any mention of a d i v i s i o n  of I n t e r e s t  

between the  P i l l a g e r  and Lake Winnibigoshish bands. They sought  and 

were granted th ree  r e se rva t ions  f o r  t h e i r  ccmmn occupat ion,  a t  Leech 

Lake, Lake Winnibigoshish, and Cass Lake. Their a n n u i t i e s  were pro- 

vided f o r  apar t  from those  of t h e  Miss i ss ippi  bands. 

The Commission has excluded from t h e  t o t a l  a r e a  claimed an a r e a  

in t he  eas te rn  and no r theas t e rn  po r t ion  of Royce a r e a  357. and t h e  a r e a  

extending north of R ~ u r d  and Bowstring Lakes t o  t h e  Canadian border .  

The evidence does no t  e s t a b l i s h  any cont inuing exc lus ive  use  and occu- 

pa t ion  of these a r eas  by e i t h e r  t h e  Miss i ss ippi  bands o r  t h e  P i l l a g e r  

and Lake Wimibigoshish bands u n t i l  t h e  cession da t e .  

Almost invar iab ly  t h e  r e p o r t s  i n  t h e  1800's r e f e r r e d  t o  t h e  
. . 

Miss iss iFpi  bands' hunt ing and us ing  t h e  area t o  the  west and southwest 

of Sandy Lake and no r th  along the  b l i ss i ss ippi  River t o  inc lude  Pokegama 

Lakc and Trout Lake. The evidenze does not e s t a b l i s h  t h e i r  o r i g i n a l  

I ~ l c f i a n  t i t l e  t o  t h e  a r ea  c a s t  of thcse  l n c a t i m s .  
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With r e spec t  t o  t he  a rea  nor th  of Round and Bowstring Lakes, there  

i s  l ikewise no evidence t o  i nd ica t e  an exclusive use and occupation by 

t h e  Chippewa bands involved i n  t h i s  ac t ion .  Therefore,  t h e i r  claim of 

o r ig ina l  Ind ian  t i t l e  t o  t h i s  a r ea  mxst f a i l .  There i s  evidence t h a t  

p e t i t i o n e r  Chippewas d id  t r a v e l  over the a r ea  t o  the B r i t i s h  outpos ts  

a t  Rainy Lake t o  obta in  zmumit ion f o r  warfare aga ins t  t he  Sioux and 

l iquor .  However, t h i s  is  not s u f f i c i e n t  proof of Indian t i t l e .  Further ,  

t h e r e  is  evidence of use of t h e  a r ea  by o ther  Chippewa groups no t  a 

p a r t  of e i t h e r  t he  Miss i s s ipp i  bands or t he  P i l l a g e r  or  Lake Winnibigoshish 

bands. It is, of course,  not s u f f i c i e n t  proof of p e t i t i o n e r s '  Ind ian  

t i t l e  t o  merely r e l y  on evidence t h a t  only Chippewa Indians were i n  t he  

a rea .  As  we have previously s t a t e d  the  Chippewa t r i b e  or  Nation was 

not  t he  abo r ig ina l  land-using group. Rather each d i s t i n c t  group o r  

band of Chippewas which c o l l e c t i v e l y  used and occupied a s e p a r a t e  and 

def inable  area of land was the  abor ig ina l  land-using group. J o i n t  use 

of an a rea  by two or  more d i s t i n c t  groups of Chippewas wosld de fea t  a 

c la im of Ind ian  t i t l e  a s  much a s  use of an a rea  by both Sioux and 

Chippewa. 

This. case nus t  now proceed f o r  determination of t h e  acreages of 
a 

t h e  two a r e a s  found t o  have been held under o r i & i n a l  Indian  t i t l e  by 
' .  

t h e  r e spec t ive  Chippewa groups, t he  value of each-of  t he  two a r e a s  on 

t h e  da t e  of taking,  t h e  value of t he  cons idera t ion  provided f o r  i n  t he  

Trea ty  of cess ion  f o r  each of t he  a reas ,  and the  =omt  c o n s t i t u t i n g  

t h e  United S t a t e s '  payinrnts on the claim made t o  each of t h e  r e spec t ive  

Chippewa groups. 
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The p a r t i e s  have presented t h e i r  evidence of value of t h e  e n t i r e  

Royce a rea  357. In  view of our f i nd ings  of the  a reas  held under o r i g i n a l  

Indian t i t l e  c e r t a i n  rev is ions  will be necessary.  The acreages of the 

two t r a c t s  must be determined and the  p a r t i e s  may have o ther  r e v i s i o n s  

o r  amendments t o  the  evidence t o  present  and the re  may be a d d i t i o n a l  

ma te r i a l  which should be introduced i n  t he  l i g h t  of t h i s  dec i s ion .  The 

p a r t i e s  a r e  i n s t ruc t ed  t o  advise  t h e  Commisq,ion of whatever f u r t h e r  pro-  

ceedings they consider necessary i n  t h i s  ' regard. 

I concur: 

Wm. M. Molt 
Associate  Commissioner 

Edgar E. W i t t  
Chief Commissioner 

Commissioner Watkins took no p a r t  i n  t h e  cons ide ra t ion  and d e c i s i o n  
- of this case. 




