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PAWNEE INDIAN TRIBE OF OKLAHOMA, ) 
ConsTsthg of the' four con- 1 
federated bands of Pawnee Indians, ) 
namely: Chauior Grand Pawnee, 
Kitkehahki or Republican Pawnee, ) 
Pitahauerat or Tappage Pawnee, ) 
and Skidi, Loup or Wolf Pawnee, ) 

Claimant, 1 

v. Docket No. 10 
1 

UNITED STATES, 1 
) 

Defendant. ) 

Decided: June 14, 1960 

Appearances : 

John W. Wheeler, John Wheeler, Jr., 
and Robert L. Wheeler, 
Attorneys for Claimant. 

Ralph A. Barney, with whom was 
Hr. Assistsnt &torney.General, 
Perry \I. Morton, 
&torneys for Defendant. 

OPINION OF THE CO~~ISSION 

Holt, Commissioner, delivered the opinion of the Commission. 

This case is now before the Comission for a determination of: 

(1) The acreage of the tract of land referred to as the Claims I 

and I1 area, the 'value thereof as of October 9, 1833, the value of the 

consideration for the cession to the United States, and the amount con- 

stituting the United states ' paynient oil the clain. 



( 2 )  The value of the t r a c t  r e f e r r ed  t o  a s  t h e  Claim 111 area cis 

of August 6 ,  1848, and the amount of  the  cons ide ra t ion  p a i d .  

(3) The acreage of t he  t r a c t  descr ibed a s  t h e  Claim I V  a r ee ,  the  

value thereof  a s  of September 24, 1857, the  va lue  of the  cons idcra t ion  

f o r  t he  ce s s ion  t o  the  United S ta t e s ,  and t h e  amount c o n s t i t u t i n g  the 

United S t a t e s '  payment on t h e  claim. 

( 4 )  The va lue  of the 4800 acres  included i n  t h e  Claim V a r e a  a s  

of 1875. 

Claims I and I1 Area 

The Comiss  ion has h e r e i n b e f . ; ~ ~  deterxnined t i s t  p e t i t i o n e r  held 

the  a r e a  r e f e r r e d  t o  a s  the Claims I and I1 a r e a  (as descr ibed i n  Finding 

of Fac t  NO. 30) under o r i g i n a l  Indian t i t l e  and t h a t  t h i s  t r a c t  was ceded 

by t h e  p e t i t i o n e r  t r i b e  t o  t h e  United S t a t e s  by t h e  Trea ty  of October 9 ,  

1833. By a s t i p u l a t i o n ,  f i l e d  with t h i s  Commission on October 20, 1958, 

t he  p a r t i e s  have agreed t h a t  the Claims I and I1 a r e a  con ta ins  13,074,000 

acres ,  which a r e a  is t o  be valued a s  of October 9 ,  1833. 

Based upon a l l  t h e  evidence of record,  a s  w e l l  a s  an examination 

of o the r  p e r t i n e n t  docuaents, t he  Commission has  en tered  d e t a i l e d  f ind ings  

of f a c t  concerning t h e  various f a c t o r s  considered i n  a r r i v i n g  a t  an 

d l t i m a t e  de te rmina t ion  of value. A s  d e t a i l e d  i n  those  f i n d i n g s  of f a c t  

t he  Commission has found t h a t  the Claizs  I and 11 a r e a  was loca t ed  i n  
L 

sou th -cen t r a l  Nebraska and nor th-cent ra l  Kansas w i th  t h e  P l a t t e  River 

i n  Nebraska forming the  norrhern boundary an5 t h e  e a s t  houndary loca ted  

about 50 mi les  west of the ?.Iissouri River .  The t r a c t  i s  roughly r e c t h n g - ~ l a r  

extending about 200 miles from eas: t o  wzst 2nd nbo..!t $0 r ~ i l e s  frorn c o r t h  
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t o  south. A t o t a l  of 8,568,400 acres  comes wi th in  the present  S t a t e  

of Nebraska while the remaining 4,505 ,600  acres  a r e  i n  the present  

S t a t e  of Kansas. 

The eas t e rn  sec t ion  of t h e  t r a c t  i s  composed of undulat ing t o  

gent ly  r o l l i n g  upland. The c e n t r a l  a r ea  i s  genera l ly  a l e v e l  p l a i n s  

reg ion  while  the western por t ion  is  character ized by rough, broken lands.  

The a rea  is watered by t h e  P l a t t e ,  t he  Republican, the  Solomon, Big 

Blue, and L i t t l e  Blue r i v e r s .  The average r a i n f a l l  wi th in  t h e  a r e a  i s  

genera l ly  favorable f o r  crop production except t h a t  the  a r e a ,  e s p e c i a l l y  

the .wes tern  portion, is sub jec t  t o  periods of drought wi th  hot ,  d ry  winds 

causing ser ious  and extensive damage t o  crops. The temperature dur ing  

t h e  growing season is very favorable  t o  crop growth. 

  here was no timber of any commercial va lue  within t h e  t r a c t  a l -  
< 

though t h e r e  were sca t t e r ed  loca t ions  of timber along t h e  r i v e r s , c r e e k s  

'and  other  water courses: There was an adequate supply of water i n  most 

of t h e  Kansas port ion of the  t r a c t  wi th  poor water supply i n  t h e  c e n t r a l  

and western portions of t he  Nebraska area.  There was sm.e ' l imestone, 

mostly i n  the-Kansas por t ion  of t h e  a rea ,  which w a s  u s e f u l  f o r  b u i l d i n g  

purposes. There were some salt  s p r i n g s  wi th in  the  t r a c t ,  and whi le  

t h e r e  was evidence of some minerals ,  none had any coazuercial value.  

The area contained good bottom land along the r i v e r  courses .  There 

was f i r s t  r a t e  upland s o i l  i n  t he  ez s t e rn  2nd c e n t r a l  p a r t s  of t h e  a r e a  

w i t h  the  western portron cons i s t i ng  of potz ,  t h i r d - r a t e  s o i l .  The Com- 

mission has found t h a t  t he  e a s t e r n  two-thirds  of the subjec t  t r a c t  had 

a  h ighes t  and best use f o r  c u l t i v a t i o n  whi le  the western one- th i rd  had 
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a highest and b c s ~  use f o r  grazing.  As de t a i l ed  in  our Finding of Fact 

No. 64, the conclusions of p e t i t i o n e r ' s  experts  t o  the  e f f e c t  t h a t  75 

percent of the area would have been s u i t a b l e  fo r  c u l t i v z t i o n  a r e  not  

supported by the  d e s c r i p t i o n s  of t h e  a r ea  as  contained i n  t h e  o r i g i n a l  

surveyerst  notes .  While t he  Comnission has considered t h e  evidence urged 

by the  pe t i t i one r s  concerning the  opinions of var ious government o f f i -  

c i a l s  and explorers  who had viewed por t ions  of the a r e a  i n  1833, and 
L 

p r i o r  there to ,  we f i n d  such evidence t o  be of a very gene ra l  n a t u r e .  We 

f e e l  t h a t  the  d e t a i l e d  r e p o r t s  of the  o r i g i n a l  survcyors on t h e  s e c t i o n  

by sec t ion  surveys of each township i n  t he  t r a c t  are t h e  b e s t  evidence 

upon which t o  base our conclusions as  t o  the  var ious  types  of land i n -  

volved and t h e i r  a d a p t a b i l i t y  t o  the  uses r e f e r r ed  t o  above. 

The por t ion  s u i t a b l e  f o r  c u l t i v a t i o n  would have been used f o r  

subsis tence farming. I n  1833 the re  were no markets t o  which a g r i c u l t u r a l  

products could have been p r o f i t a b l y  shipped from t h e  Claims I and I1 area .  

TheZe is no evidence of any demand f o r  the  g raz ing  lands  f o r  ex- 

t ens ive  ranch opera t ions .  Further ,  during t h i s  per iod  i n  t h e  United 

S t a t e s  t he  p r a c t i c e  of t h e  " f ree  range" was r e c o p i z e d .  The Supreme 

Court said i n  Buford v. Houtz (1890) 133 U. S. 330, 3 2 6 ,  "We are of 

opinion t h a t  t h e r e  i s  an  implied l i cense ,  gro7ing out  of t h e  custoin of 

nea r ly  a  hundred yea r s ,  t h a t  t he  publ ic  lands of t h e  United S t a t e s ,  

e spec i a l ly  those  i n  which the  na t ive  grasses  a r e  adapted t o  t h e  growth 

and f a t t en ing  of domestic a n i r s l s ,  s h a l l  be f r e e  t o  the people who seelc 

t o  use thein, where they a r e  l e f t  opm 2nd uninciosed,  and no a c t  of 
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government forb ids  t h i s  use." The Court went on t o  point  out t h a t  a 

l a r g e  por t ion  of t h e  beef which had been consuned i n  t h i s  country was 

t h e  meat of c a t t l e  thus r a i s ed ,  i t  being the  custom f o r  ranchers t o  

r a i s e  and f a t t e n  t h e i r  herds upon the  unincloscd lands of t he  governrent.  

The Court went on t o  say on page 327, "Of course the  ins tances  became 

numerous i n  which persons purchasing land from the  United S t a t e s  put  

only a small  p a r t  of i t  i n  c u l t i v a t i o n ,  and permitted the  balance t o  

remain uninclosed and i n  no way sepzratcd from the  lands owned by t h e  

United S t a t e s .  A l l  t he  neighbors who tiad s e t t l e d  near .one of t hese  

p r a i r i e s  o r  on it, and a l l  t h e  people vho had c a t t l e  t h a t  they wished t o  

graze upon the  pub l i c  lands, permitted them t o  run a t  l a r g e  over t h e  whole 

reg ion ,  f a t t e n i n g  upon the  publ ic  lands of the  United .S t a t e s  and upon t h e  

uninclosed lands of the  p r iva t e  ind iv idua l  without l e t  o r  hindrance." 

The only means of t r anspor t a t ion  wi th in  the  sub jec t  a r e a  i n  1833 

was by means of overland t r a i l s .  As  descr ibed i n  our Finding of Fac t  

No. 61, t h e  Oregon T r a i l  had two branches which passed through t h e  t r a c t  

f r o m  t h e  southeas t  extending northwest t o  Ft.  Kearney on t h e  P l a t t e  

.River. -.There were no navigable r i v e r s  wi th in  t h e  area and r a i l r o a d s ,  

i n  .l833, were i n  t h e i r  infancy on t h e  e a s t  coas t  and would have had 

no  e f f e c t  on the  value of the  sub jec t  a r ea  on t h e  da t e  i n  quest ion.  

In 1833 t h e  Claims I and 11 area.  was f a r  removed from t h e  p ~ p u -  

l a t e d  sec t ions  of the  United S t a t e s .  Oii the va lua t ion  d a t e  t h e  t r a c t  

had been a par t  of the  Unit.ed S t a t e s  f o r  o n l y  39 pears ,  having been 

acquired from France i n  1803. Iowa d id  not exist  a t  t h a t  time a s  a 
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t e r r i t o r y  or  a  s t a t e ,  a n d  t he  only s t a t e s  west of the  P:l.scissippi Rivcr 

were Louisiana and Missouri.  I n  1830 t h e  population of t he  S t a t e  of 

" 
nrsons  end I i l i f r iois  was only 157,000 while  Missouri had 140,000 p~ 

Arkansas only had 30,000 people.  The year  1833 was one of p r o s p e r i t y  

u n t i l  the f a l l  when t h e r e  was a recess ion .  The United S t a t e s  popula t ion-  

continued i t s  s teady increase  dur ing  t h a t  year ,  commodity p r i c e s  were 

genera l ly  s t a b l e ,  farm p r i c e s  were good, and the cos t  of l i v i n g  was 

s l i g h t l y  l e s s  than i n  the  preceding years .  Gov~rrim?nt f i nances  were 

unusually favorable f o r  debt r e t i r emen t ,  and the C o ~ ~ z i s s i o n  has found 

t h a t  a  reasonable i n t e r e s t  r a t e  t o  a t t r a c t  the c a p i t a l  r equ i r ed  f o r  t h e  

purchase of the Claims I and 11 a r e a  i n  1833 would have been about  8  

percent .  

AS deta i led  i n  our Finding of Fact No. 70, s u b s t a n t i a l  a r e a s  of 
1 

land had been placed on t h e  market i n  northwest Missouri p r i o r  t o  1833. 

Publ ic  land had so ld  a t  a very  slow r a t e  a t  t he  $1.25 per  a c r e  p r i c e  

w i th  only 34.7 percent of t h e  a r e a  n o r t h  of t5e Missouri River  having 

been so ld  i n  a 13-year per iod  p r i o r  t o  1833 2-2 cnly 20 percent  of an  

a r e a . s o u t h  of the  Missouri River  having been sold dur ing  a  6-year per iod 

p r i o r  t o  1833. As of September 30, 1833, only 10.8 percent  of t h e  p u b l i c  

lands exposed f o r  s a l e  i n  t h e  s t a t e s  of Missouri, Arkansas and I l l i n o i s  

had been disposed of leav ing  a  t o t a l  on t h a t  date  of 41,978,537 a c r e s  

of publ ic  land i n  thosc t h r e e  s t a t e s  a v a i l a b l e  f o r  purchase. 

For sox2 t i m e  p r io r  t o  1833 t h e r e  had bcerl ag i t a2 ion  t o  reduce  t h e  

s t a t u t o r y  pr ice of publ ic  lands 2nd i n  1828 tF.2 :ta:es of El issouri ,  



8 Ind. C 1 .  Comm. 6LP 724 

Aikansas and I l l i ~ o i s  had repor ted  t o  the Ccxmissioner of the General 

Land Office t h a t  t h e i r  s t a t e s  contained public lands ranging i n  value 

from 3.5C an a c r e  t o  $1.00 per  acre .  

The 1833 t r e a t y  of cess ion  was not msde f o r  t h e  purpose of acqui r ing  

add i t i ona l  publ ic  lands t o  supply the  needs of s e t t l e r s  but r a t h e r  was 

f o r  t h e  purpose of acqui r ing  lands west of t h e  Miss i s s ipp i  River upon 

which t o  r e l o c a t e  emigrant Indian  t r i b e s  ea s t  of t h e  MFssissippi River.  

As s p e c i f i c a l l y  provided i n  t h e  1833 t r e a t y  the  p e t i t i o n e x  a r i b e  was 

permitted t o  use t h e  a r ea  a s  a  c m o n  hunting ground toge ther  w i th  any 

o ther  f r i e n d l y  Indians  which might be permitted by t h e  Pres ident  t o  hunt 

thereon. Accordingly, t h e  t r a c t  was not  ava i l ab l e  f o r  purchase by white  

s e t t l e r s  immediately fol lowing i t s  cession by t h e  Pawnee. For t h i s  

reason t h e r e  is  no evidence concerning t h e  d i s p o s i t i o n  of t h e  pub l i c  

lands wi th in  t h e  Claims I and 11 a rea  o r  of any o the r  ad jo in ing  Lands 

during t h e  period immediately fo l lov ing  the  1833 cess ion .  I n  t h i s  

r e spec t  t h i s  case d i f f e r s  from most other  c l a i m  involving t h e  va lua t ion  

of Indian lands.  Generally t h e  taking of Indian lands ,  whether by t r e a t y  

of cession or  otherwise, was occasioned by a growing demand f o r  whi te  

se t t lement ,  and, upon the  extinguishment of Indian  t i t l e ,  t h e r e  was no 

impediment t o  t h e  d e v e l o p ~ e n t  of t he  area.  I n  such cases  t h e  evidence 

of t h e  publ ic  land d i spos i t i ons  and t h e  settleirient and uses  f o r  t h e  

land w a s  i n d i c a t i v e  of the  i n t e n s i t y  of tLe demznd f o r  t h e  land aboat 

t h e  va lua t ion  da t e  and had an important Sczring 02 thc r e s u l t a n t  c a r k e t  

va lue .  
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I n  the  ins ran t  case the absence of white  settlerr:cnt f o r  about 25  

years  a f t e r  the cession dces not ,  i n  i t s e l f ,  i nd i ca t e  a  lack of demand 

f o r  t h e  lands.  I n  a r r i v i n g  a t  a niarliet va lue  f o r  t h c  C l a i m  I and I1 

a r e a  t h e  Comission i s  forced t o  consider  a  s i t u a t i o n  i n  which it i s  

assumed t h a t  t he  lands were ava i l ab l e  f o r  se t t lement  i n  1833, d i s -  

regard ing  the  f a c t  t h a t  the  1633 t r e a t y  provided f o r  a  continued use 

of t h e  a r e a  by the  Indians.  

Accordingly, t he  Conmission has s e t  f o r t h  i n  d e t a i l  i t s  f i nd ings  

of f a c t  concerning the subsequent s c t t l emsn t  of the a r e a  and land d i s -  

p o s i t i o n s ,  r e f e r r ed  t o  by pe t i t i one r  as "con~parable s a l e s . "  While we 

r e a l i z e  t h a t  none of t h i s  evidence r e l a t e s  t o  f a c t o r s  t h a t  could have 

been known and considered by a prospect ive buyer and s e l l e r  on the  

va lua t ion  da t e ,  we f ind such evidence t o  be usefu l ,  i n  a  confirmatory 

sense ,  i n  valuing t h i s  t r a c t .  I n  s i t u a t i o n s  of t h i s  type,  i n  p a r t i c u l a r ,  

where t h e r e  is such absence of evidence of comparable s a l e s  and no 

a c t u a l  market f o r  lands i n  the v i c i n i t y  of t h e  a rea  t o  be valued, saxe 

weight must, of necessi ty ,  be given t o  evidence of t he  e a r l i e s t  s a l e s  

of t h e  lands involved and of other  corqarable  1 ~ ~ 2 s .  

Our f ind ings  of f a c t  concerning these  "conpel-aSle s a l e s "  have been 

s e t  f o r t h  i n  g rea t e r  d e t a i l  than is perhaps warranted f o r  purposes of 

a r r i v i n g  a t  an ul t imate corrcfusion of t he  va lue  of t h e  Claims I and I1 

a rea .  But s ince  such evide3-e has a more p a r t i c u l a r  bear ing  on t h e  

va lua t ions  t o  follow i t  has bcen d e t a i l e d  i n i t i a l l y  t o  avoid un- 

necessary dupl ica t ion  i n  late: f i nd ings .  
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While i n  1633 there  was no a c t u a l  market fo r  lands ves t  of t h e  

Mis s i s s ipp i  River ,  the Comiss ion  be l ieves  t h a t  i f  the  lands west of 

t he  Miss i s s ipp i  River had been a v a i l a b l e  f o r  white se t t lement  i n  1833 

t h e r e  would have been a  l imi t ed  demand f o r  such lands. Such demand 

would have ex i s t ed  f o r  land i n  those  a reas  possessing good farming land,  

wi th  a v a i l a b l e  water,  some timber c lo se  t o  t r anspor t a t ion  f a c i l i t i e s  

and a s  near  t o  populated s e c t i o n s  a s  poss ib le .  

The Commission's conclusions a s  t o  t h e  ex ten t  of any demand f o r  

t h e  C l a i m s  I and I1 lands a r e  supported, we bel ieve,  by t h e  evidence 

of t h e  r a t e  of increase  of white  populat ion i n  t he  various s e c t i o n s  of 

t h e  s u b j e c t  t r a c t ,  by the  evidence of t h e  s a l e s  of land wi th in  t h e  a r e a  

when it became ava i l ab l e  and by t h e  evidence r e l a t i n g  t o  land d i s p o s i t i o n s  

of o the r  a r eas  i n  t he  genera l  v i c i n i t y .  

The f i r s t  census was taken i n  Nebraska i n  1854, a t  which t i n e  t h c r c  

were 2,832 persons. The popula t ion  i n  1855 was 4 ,494 .  The e a r l y  s e t t l e -  

ment was g e n e r a l l y , r e s t r i c t e d  t o  t h e  s o u t h e ~ s t  corner of Nebraska and 

for a s h o r t  d i s t ance  along t h e  P l a t t e  River.  By 1856 only t h e  e a s t e r n -  

most count ies  i n  Nebraska had been organized. The 1860 census f i g u r e s  

by coun t i e s ,  a s  l i s t e d  i n  Finding of Fact No. 65, i n d i c a t e  t h e  l i m i t e d  

e x t e n t  of white  set t lement  i n  t h e  Nebraska por t ion  of t h e  Claims I and 11 

a r e a .  Likewise the  populai ion f i g u r e s  f o r  the  Kansas count ies  i n  t h e  

s u b j e c t  t r a c t  revea l  t h a t  t h e  area was sperse ly  yopulztcd i n  1850, and 

t h e  r e s t e r n  Kansas Counties. i n  t h e  area w r e  no;: s i g n i f i c a n t l y  populated 

u n t i l  1880. 
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P e t i t i o n e r ' s  evidence r e l s t i n g  t o  "sa les  t o  emigrznt Indian  t r i b e s "  

cannot be considered as evidence of the market value of the  lands in -  

volved i n  those t r a n s f e r s .  A s  we have s t a t e d  the t r ansac t ions  were not 

i n  f a c t  s a l e s  but r a t h e r  represented reserves ,  west of the  M i s s i s s i p p i ,  

granted t o  eas te rn  Indian t r i b e s  i n  exchange f o r  or  i n  p a r t i a l  con- 

s i d e r a t i o n  f o r  t he  cessions of t h e i r  lands e a s t  of the Miss i s s ipp i .  

It is  c l e a r  t o  t he  Commission t h a t  Henry R.  Schoolcraf t  was making no 

attempt t o  place a market value on those lands but was merely s t a t i n g  

a value which would be a r r ived  a t  i f  the  lands involved were assigned 

the  government's minimum s t a t u t o r y  p r i ce  f o r  publ ic  lands.  

- There was on December 14, 1843, an agre&eni with t h e  Delawares 

and Wyandot Indians concerning what might be termed a s a l e  by the  

Delawares t o  the  Wyandot Nation of some 24,960 acres  f o r  a cons ide ra t ion  

amounting t o  $1.84 per acre .  This t r ansac t ion  has no c o ~ p a r a b i l i t y  t o  

. the  sub jec t  t r a c t  f o r  t h e  reason t h a t  it occurred LO years  a f t e r  t h e  

va lua t ion  da te  f o r  t he  Claims I and 11 a rea ;  it involved about 25,000 

ac re s  (approximately 0.2% of t he  s i z e  of t h e  subject  a r ea )  ; t h e  t r a c t  

'was loca ted  140 miles e a s t  of the  southeast  corcer  of t h e  s u b j e c t  a r e a  

-at t h e  confluence of t h e  Kansas and Missosr i  Rivers,  t h e  p re sen t  l o c a t i o n  

-of Kansas City,  Kansas; it was on a navigable r i v e r  c l o s e  t o  an a r e a  

which was becomtng p o p ~ l a t e d ;  and f i n a l l y ,  the  cons idera t ion  was not  t o  

be pa id  i n  a lump sum but r a the r  over a 10-year per iod w i t h  no pro- 

v i s i o n  f o r  payment of i n t e r e s t  thereon. 

P e t i t i o n e r ' s  evidence r e l a t i n g  t o  Indian t r u s t  land s a l e s  a r e  

d e t a i l e d  i n  our Finding of Fact No. 7 2 ( b ) .  Those t r u s t  land s a l e s  involved 



I 

8  Ind. C1 .  Comm. 6L8 726 

areas  s u b s t a n t i a l l y  smaller  than the  C l a i m s  I and 11 a rea  and occurred 

some 23 years  a f t e r  the 1833 v a l m t i o n  da t e  involved i n  t h i s  case.  The 

a reas  involved were a l l  t o  t h e  ea s t  of the  Claims I and I1 a r e a  and in-  

cluded lands bordering or c lo se  t o  a navigable  r i v e r ,  p rovid ing  f a r  b e t t e r  

t r anspor t a t ion ,  and were near a reas  which had a l ready  been populated 

and f o r  which t h e r e  was an immediate and a c t i v e  denland. The t r a c t s  were 

each so ld  i n  small  t r a c t s ,  genera l ly  i n  q u a r t e r  s e c t i o n s  (160 a c r e s ) .  Thc 

Delaware t r u s t  lands so ld  a t  an  average p r i c e  of $1.88 per  a c r e ,  t h e  

Iowa t r u s t  lands a t  an average of $2.35 per  a c r e ,  and t h e  Peo r i a  t r u s t  

lands a t  an  average of $1.67 per acre .  While t h e  Comiss ion  has con- 

s idered  t h e  f a c t  t h a t  the  s a l e s  may not have been e n t i r e l y  i n d i c a t i v e  

of t h e  p r i c e s  which soEe of t he  lands might have brought on a f r e e  and 

open market, we do consider t h a t  these p r i c e s  a r e  some i n d i c a t i o n  of t h e  

value,  23 years  a f t e r  t h e  i n s t a n t  va lua t ion  d a t e ,  of lands s o l d  i n  small  

t r a c t s  which were among t h e  most favorably loca ted  w i t h  r e s p e c t  t o  t r a n s -  

po r t a t  ion and population. 

Evidence wi th  respec t  . t o  r a i l r o a d  s a l e s  is d e t a i l e d  i n  our  Finding 

of Fact  No. 72(c). .Those s a l e s  a r e  even f a r t h e r  removed i n  po in t  of 

time from the Claims I and I1 t r a c t .  The evidence of r a i l r o a d  s a l e s  

covers a per iod  extending from 36 t o  46 y e a r s  a f t e r  t h e  v a l u a t i o n  d a t e  

f o r  t he  sub jec t  t r a c t .  The evidence of s a l e s  i n d i c a t e s  t h a t  buyers 

during t h a t  per iod were very s e l e t i v e  buying only t h e  cho ices t  lands 

i n  small  l o t s  and paying f o r  t h m  only a t  vcry  a t t r a c t i v e  terms.  
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The evidence of p r i v a t e  s a l z s  a s  de t a i l ed  i n  odr  Finding of Fact  

No. 72(d) coveis a piir iod c o ~ ~ ~ c i n g  i n  18.57, 24 y e a r s  a f t e r  t he  d a t e  

of va lua t ion  f o r  rrhe Ciains 1 and I1 a rea  and cxtenc!ing t o  1884, f i f t y -  

one years  a f t e r  the  valnat ion d a t e .  The s a l e s  include very smal l  t r a c t s ,  

some mount ing  t o  no  D.GZe than Zand t h e  s i z e  of to-a. l o t s ,  and t h e r e  a r e  

no recorded s a l e s  of l a rge  a.creages. The tabula t ions inc luJed  mi i l t ip le  

sales and s a l e s  of obviously improved land. The s a l e s  i n d i c a t e  t h a t  

. even i n  t h e  per iod 25 t o  50 years  a f t e r  1833 the  s e t t l ~ r s  were i n t e r e s t e d  

i n  t h e  choi.cest laod ~ i i t h  v i r l ;ua l ly  no dernaild e x i s t i n g  f o r  the v a s t  a r e a s  

of so-ca l led  graz ing  land. 

P e t i t i o n e r  has introduced evidence of census va lue  l a sds  i n  Ncbraska 

and Kansas and urged r c s c r t  t o  a  t a b u l a t i o n  of va r i cus  s e t s  cf census 

f i g u r e s  t o  formulate  a  t rend  t o  be extended backward t o  the 1833 c e s s i o n  

d a t e  f o r  t he  purpose of a r r i v i n g  at a  "trend value of t he  lands w i t h i n  

Claims I and I1 a t  the cess ion  da te . "  This  methcd is  t h a t  employed hy 

p e t i t i o n e r ' s  exper t  ecuntmlst , Mr. John R. Houser , whwe r e p o r t  was ex- 

c luded from evidencc i n  thi.s case.  What we s a i d  i n  our opinion of 

June 26, 1959, concerning Yz. ~ o u s e r , s  theory 2ppl ies  equa l ly  t o  t h e  

method used by p e t i t i o n e r  i n  a r r i v i n g  a t  t h i s  so-cal led " t rend v a l ~ ~ e . "  

This method ts merely a  s e r i e s  of mathematical and s t a t i s t i c a l  conpu- 

t a t i o n s  which have no j u d i c i a l l y  .accepted bas i s  f o r  va lu i cg  l a d .  It 

f a i l s  t o  take i n t o  c o x i d e r a t i o n  any of t he  recognized f a c t o r s  which bea r  

on market va11l.e. The 1:se of ce:lr;us value  f igures  has prev ious ly  been 

he ld  t o  be an unsozn2 bz3i.s f o r  a r r i v i n g  a t  a  d.?terrrric1tion of f a i r  

market value.  The Kis.ia, Coaanche and Apache Tribes.., 05 Indian2 v .  Tfio, 
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Uni.ted S ta t e s  of America, 4 Ind. C1. Comm. 95; Osage Ration of Ind ians  v.  

The United S ta tes  of America, 3 Ind. C l .  Comm. 217. 

I n  1854 the f i r s t  land o f f i c e s  were e s t ab l i shed  i n  t h e  t e r r i t o r i e s  

of Kansas and Nebraska. The f i r s t  publ ic  s a l e s  of land i n  t hose  t e r r i -  

t o r i e s  r e su l t ed  in  a grea t  number- of s e t t l e r s  f i l i n g  t h e i r  preemption 

claims t o  160 acres  or  l e s s  and acqui r ing  t h e i r  lands f o r  $1.25. The 
and 

r a t e  of land acqu i s i t i on  i n  Kansashcbraska is shown i n  Finding of 

Fact No. 76(c). Following the  i n i t i a l  a c q u i s i t i o n s  the  t o t a l  acreages  

f e l l  off  considerably u n t i l  t he  increase  i n  1864 r e s u l t i n g  from home- . . 

s tead  e n t r i e s .  I n  an eighteen year  per iod from f i s c a l  year  1853 through 

f i s c a l  year 1875 the  land o f f i c e s  i n  Nebraska recorded p u b l i c  land 

acqu i s i t i ons  t o t a l i n g  6,686,705.4 ac re s  w i t h  a t o t a l  of 7,250,623.8 

acres  recorded by the  Kansas land o f f i c e s .  This  t o t a l  of 13,937,329.2 

acres  included honestead e n t r i e s  a f t e r  t h e  year  1864. Th i s  is i n d i -  

c a t i v e  of t h e  slowness w i th  which a t r a c t  such as t h e  C l a h  I and 11 

area ,  of 13,074,000 acres ,  could have been disposed of even du r ing  a 

period 25 t o  43 years a f t e r  t h e  va lua t ion  da te .  Of course  t h e  alumst 

14 mi l l i on  acres  of publ ic  land acquired i n  Kansas and Nebraska, whose 

combined t o t a l  acreage is over 100 m i l l i o n  ac re s ,  r ep re sen ted  t h e  b e s t  

land ava i l ab l e .  Only a f r a c t i o l  of t he  sub jec t  t r a c t  had land  comparable 

t o  t h a t  included i n  the.14 m i l l i o n  acres  of pu31ic lznds acqui red  through 

f i s c a l  ye&r 1875. The average p r i c e s  per ac re  were a t  or near  t h e  

s t a t u t o r y  mini=- of $1.25 per  a c r e  u n t i l  1864. 

A grea t  percentage of the pub l i c  lands werc p~r:hased w i t h  land 

warrants.  I n  Nebraska only 12.6 percent  of the total l and  e n t r i e s  up 



t o  J u l y  1, 1853, v e r e  p s l d  f c r  with cash. The reza in ing  Lands  iwre 

p a i d  fo r  with l a n d  varraatn, whLch i n  1C52 had h e c o w  2ssignzble aod 

were l i s t e d  on the  s tock niarkets a t  p r ices  below $1.25  per  acre .  There- 

f o r e ,  i n  f a c t ,  t he  p b l i c  lards were sold at a ccst of l e s s  than $1.25 

per  ac re  t o  n!ost pzrckasers. 

the l and ' s  va lue  i n  cases of t h i s  kind i s  determined by i ts  f s i r  market 

value.  Fa i r  market value W ~ S  defined i n  Sacraniento v.  Heilborn, 156 

C a l .  408, a s  

11 ' . . . t he  highest p r i c e  estimated i n  t c r f a  of money which 
' t h e  land w i l l  b r ing  i f  exposed f o r  s a l e  i n  t h s  opez market 
wi th  a  re.asor?able t in12 allox,vd t o  f i n d  a purchaser buying 
wi th  knowled.ge of a l l  uses  a d  purposes. f o r  which it is best 
adapted and for which it is capable of being used." 

When, a s  i n  this case, there is an absence of evidence of actual market 

va lue ,  r e s o r t  nust be had t o  o ther  d a t a  which would have bcec considered 

by a prospec t ive  bnyor and s e l l e r  i n  dea l ing  w i t h  tho land. i n  ques t ion  

in  1833. S o ~ e  of t he  prFnciples and f a c t o r s  which a r e  to be taken i n t o  

cons idera t ion  i n  srrch cases  were. summarized by the Court of C l a i m  i n  

Otoe and Minao~rria Tr ibe  v. The uni ted  S t a t e s ,  131 C. C l s .  593, 6 3 3 .  

The court s t a t e d ,  a t  page 533 that, i n  t h e  absence of a market a t  t h e  

t ime i n  questior,  and therefore the absence of evidence of "market value" 

i n  t h e  c o n v e n t i o ~ a l  sense, other  f ac to r s  t o  be conei ie red  is determining 

t h e  value of lands ceded by Indians included, 

"* * * the r a t c r a l  resources of the land c e . 3 ~ 3 ,  including 
i ts  c l i i m t e ,  veqe ta? im,  i l ~ c l u d i n g  t imber,  gam a 3 d  wild-  
l i f e ,  uii:ltral rcl:;ou.;t;es an< jrhethcr they arc of economic 
value at t he  t ine  of cession or merely of p o t c 3 t i a l  value,  
water power, i t s  :Flex OZ p o t e n t i a l  use ,  markets and t r ans -  
portat ioa--considering the  ready markets a t  that t i e e  and 
the p o t c r ~ t i n  1 mrkcc .  
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In  t h i s  case the  Commission cannot base i t s  va lua t ion  on an 

11 a c t u a l  f a i r  market value" f o r  the lands.  B u t  we can fir,d what the  

Court of Claims r e fe r r ed  t o  i n  The Pliami T r i b e  of Oklahom, et a l . ,  v. 

The United S ta t e s ,  Appeal No. 2-58, J u l y  13, 1959, - C. Cls. a s  

I1 an  estimated or  impLted f a i r  market va lue ."  The Commission has given 

cons idera t ion  t o  a l l  the  various f a c t o r s  which would have been taken 

i n t o  considerat ion by a prospective buyer and s e l l e r  i n  dea l ing  wi th  

t h e  Claims I and 11 area.  I n  add i t i on  we have, a s  previously s t a t e d ,  

considered c e r t a i n  evidence pe r t a in ing  t o  events  subsequent t o  t h e  

va lua t ion  da t e  f o r  the  purpose of c o ~ f i r m i n g  our f ind ings  and opinion' 

as t o  d e s i r a b i l i t y  of the a r ea  f o r  e a r l y  se t t lement  and t h e  demand f o r  

var ious  types of land within the  t r a c t .  

The Commission has re jec ted  argument t h a t  i n  t h e  

absence of any market value f o r  t he  lands i n  1833, t h e  va lue  of t he  

C l a i m s  I and 11 a rea  was f ixed  a t  t h e  minimum s t a t u t o r y  

price of $1.25. To f ind  the value of t h i s  a r ea  t o  have been $16,342,500 

i n  1833 would be conpletely unwarranted. This  case is  no t  l i k e  t h e  c a s e  

of the  New York Indians v. The uni ted  S t a t e s ,  170 U. S. land 6 1 4 ,  r e l i e d  

upon by p e t i t i o n e r  i n  support of i t s  theory.  I n  t h a t  case  t h e r e  was no  

evidence upon which t o  base any e s t ima te  of t he  f a i r  market value.  In 

t h i s  case  the re  is evidence concerning a l l  t he  fat-tors which a p rospec t ive  

buyer and s e l l e r  would have considzred i n  r e s c t i n ~  a f a i r  p r i c e  f o r  t h e  

t r a c t .  The Comnission has considered those f a c t o r s  and a r r i v e d  a t  i t s  

u l t imate  f ind ing  of the 
5 

The Commission has 
I t 

purchaser of the  Claims 

f a i r  market va lue  f a r  the  l ands  involved. 

found f r o a  t h e  evidcnce t h a t  any prospccs ivr  

I and I1 a r e a  i n  1833 :zould hzve considered t h e  



graz ing  land, a use for which <%re was vir tu=_l ly  no dernaad i n  1833; 

the  f a c t  t h a t  m ~ c h  c?f the  remzining land,  although m i t a b l e  f o r  farming 

%as i n f e r i o r  i n  ~ u l i t y  and l o c a t L ~ n  to t h o u s a d s  cf acres of 0th- 

a v a i l a b l e  fanning land; t k e t  the r a t e  a t  which s e t t l e r s  wsild e n t e r  the 

a rea  w o r l d  he slaw; t ha t  i t  w m l d  take  mapy years t? sel l  m y  s a b s t z n t i a l  

p c r t i on  of t h e  area; 2nd t k a t  he y m l d  have large c 2 r r j . i ~ ~  c o s t s  to keep 

his n:oney t i e d  up in r ~ c h  zn i n v e s k e n t  over the 1 ; n ~  period neceassry. 
. . .  

t o  d i s j o s e  of t h e  l and .  

The Co.m.irsion has considered t he  fact  t h a t  t he  cres d id  have 

c h o i c e  locations on f i n e  bottom land;, p r i r rc ipz l ly  alsng t h e  water courses ,  

w i t h  adequate t inber,  2.1~3 genera l ly  afong t b s  wate? coarses, t c 7  s ~ p p l y  

the  needs of t.he earls  settlers. Szcl.1 areas, the  Cmmfssi.on S c l i c v e s ,  

uould have a t t r a c t e d  settlers i n  i833, or  i n  t h s  period immediately 

following, and CGQ:~ h a r e  been sc~ld i n  1833 for good p-sceso Hcxever, 

t h e - p a t t e r n a n d r a t e o f p o p u l a t i o n  g r m t h  ir, thc : .c ;es tuauld  have Lndi- 

cated -to a prospective buyer that  he could a n t i c i p a t e  selling ocly a 

small p o r t i  wa of his l a r g e  holding u i t h i n  t h e  i m e d i a t e  future; a-nd he 

would hare t.o a m i t  a mch g r e a t e r  pc-plation increr,se a ~ d  d i s p o s i t i o n  



such r i sks ,  w e  have f o m d  t h a t  t he  13,07L,003 z c r e s  i n  the  C l a i m  I 

e n d  I1 area on October 8, 1833, had a fair market value of $k,575,900.00 

o r  zn average p e r  a c r e  p r i c e  of 35 cents. 

Consideration f o r  the  Claims I and I1 k e a .  

A s  de t a i l ed  i n  our  Finding of Fact Xo. 82, Congress appropr ia ted  
*. 

various sums under t h e  a r t i c l e s  of t h e  1833 T;.eaty which amounts t o t a l e d  

$lh9,622.00. By s t i p u l a t i o n  t h e  p a r t i e s  have agreed t h a t  t h e  so 

appropra t ed  were disbursed t o  t h e  Pawnee Indians f o r  the  purpose: 

itemized i n  t h e  General A c c o t m t i ~  Office repor t .  

The Conmission h2s found t h a t  t he  appropr ia t ion  of  $1, L22.00 under 

A r t i c l e  12 c f  t h e  t r e a t y  did n o t  cons t i t u t e  ul i t em of  cons ide ra t ion  

f o r  t h e  cession of lands involved i.n t h n t  t r e a t y  b u t  r a t h e r  was nade 
.. . . 
as considerat ion f o r  t h e  sepa ra t e  agreement by t h e  Pawnee t o  r e x a i n  

a t  home during the  yea r  and g ive  pro tec t ion  t o  t h e  t eache r s ,  t h e  fzriners, 

s tock and mi l l .  

We have found t h a t  t h e  remaining i t e n s ,  t o t a l i n g  $1.@,230.00 were 

paid t o  t h e  p e t i t l o n e r  pursuant  t o  t h e  t e r m  of t h e  1633 t r e a t y  as 

considerat ion f o r  t h e  cess ion  of t h e  Claims I and I1 area t o  t h e  United 

S t a t e s  by t h e  Patnlnee Indians.  

P e t i t i o a e r  has argued t h a t  c e r t a i n  a r t i c l e s  of  the  t r e a t y  g2ve t h e  

President  d i sc re t iona ry  pover concerrjng p a p e n t s  and t h a t ,  thers for i i ,  

such pro%5sions did not  bind t h e  Uriited S t s t e s  t o  rii2ke s ~ c h  dLscrii'iion2r.y 

paymenks and azy sms distxrsed i n  Excess oi the  s . k ' i ~ d  0 5 l i g a t i o n s  of 

t h e  United Stz.tes should n o t  be include3 a s  c o n s i d ~ r a t i o n  fcr t h e  cess icn .  



Me d c  not agree with petit . ioner's posit2.m i n  t h i s  rez2rd. A s  

consideration for the cess ion  the G i d t e d  S t a t e s  aglxee;i t o  provide the  

Paunees x i t h  vu'iuils gcods, irnplments, services,  etc. To a ce r t a in  

extent  some of the  a r t i c l e s  of t h  t r e a t y  had c o n b i t i m a l  or  r e s t r i c t i v e  

provis iom.  The F'resijent h2ci d iscre t ionary  power ccncerning t h e  pay- 

ments of ce r t a in  sums and he had the  power t o  coiitinie ce r t a in  pzyments 

f o r  I m g =  tfian t h e  s t i p l a t e d  per iod .  Ke do ncit beXeve t h a t  %ch 

condit5.onal pror is ions  s h m l d  r e n w e  payments mz5e by t h e  United S t a t e s  

ac t ing  i n  good f a i t h  from the  categrry of consideration far t h e  cession 

o r  papteats  n~atfe on t h e  clai;n. Of cmrse the  Ccngrcss hsd t h e  porser 

t o  a3rogate any of t h e  prz-risions of the  1833 tl-ezty whctfie~ o r  not 

the language had been placed i n  say of t h e  a r t i c l e s  coxceming a dis-  

cre t ionary  power of t h e  Tresident t o  continue payments f c r  a long2r 

period or  t o  cease payrrients under c e r t a i n  provisions. A 3  the Sxprerne 

Court stzted i n  Lone T?olf v. Hitchcock, 187 U.S. 553, 

* E- -X U n t i l  t h e  year 1871 t h e  pol icy  wss pilrsued of 
dezling with the IndLan t r i b e s  by means o f  t r e a t i e s ,  
=d, of course, a more!,. ob7Egatian res ted  zlpm Congress 
t o  act in gcnd fziit'n lh per fcming  the s t i p ~ l h t i o n s  
entered i n t o  on i t s  behalf. -S -.x- -:u 

Tne power e x i s t s  t o  abrogate t h e  provisions of an 
Indian t rea ty ,  t h ~ u g h  presumably such poKer w i l l  be 
e s e x i s e d  only xfien clrc=nstmces arise which n i l 1  s o t  
only ju.stify the  goverrmcnt -in d-i sregzrdifig the  stipc- 
lat ims of tke  treaty, bir-b may denad, i n  the-interest 
of the country a ~ d  t h e  Indiais -t>einse?-ves, t h a t  it shosl5 
do so. Yhen, therefore, t r z a k i e s  vzre entered F i i t g  be-- 
twean the  United S t a t e s  2nd a t r i b e  of Indians it s a s  
n w e r  doubted t h a t  the  p m e r  t o  abrogate e x i s t e i  in Con- 
gress, and t h a t  i n  a cor,tin,sency such poxer n igh t  be 
availed ol from c o n s i d e r a t i ~ n  of govermient&l. poii q, 



part icularly i f  consistent  t .~ i th  per icc t  good f a i t h  
touard the I n d i a n s .  

CertairJy those provisions i n  t h e  t r e s t y  providing t h a t  the 

- 
r res ident  might contime payments f o r  a 101;ger period were sn added 

inducement f o r  the Paxnee's agreeing t o  the treaf;S. of cession. They 
3 

could r e l y  on the good f a i t h  of t he  ?resident and the Congress t o  make 

the  discretionary payments i f  the President deemed it proper' under all 

the  circumstances respecting the condition of the Indians. Xhile t h e  * 

obligations of the United S t a t e s  were greater  mnder ce r ta in  a r t i c l e s  of 

t h e  treaty,  there were, nevertheless, obligations under t h e  d i s c r e t i o n ~ r y  

author i ty  of the President t o  make the  payments i f  he found it proper 

t o  do so. The United S ta tes  acted i n  good f a i t h  and performed i t s  

obligations arising f ran com3i tments made under .the various proxi  sio n s  

of the 1833 Treaty. ?.Je have found a l l  such disbursenents, a s  de t a i l ed  

i n  Finding of Fact Ifo. 8&, t o  have consti tuted payments i n  considerat ion 

f o r  the  cession, 

Peti t ioner has a l so  a r g ~ e d  t h a t  t h e  value of the  considerat ion 

provided fo r  under the 1833 Treaty should no t  exceed $91,00s.LO, which 

represents  the funded o r  capi ta l ized value of a l l  paynants made- by t h e  

United Sta tes  under the t rea ty .  Only perpetu.al annuit ies a r e  v2'lued 

on a capitalized basis. Kone of t he  payments made under this t r e a t y  

were purscant to  my perpetual annuity provision. A l l  peyments made 

o-ier a period of years were i n  thc  nature of I n ~ t a ' l _ ~ e n t s  of a s t a t ed  

p r c h e s e  PI-ice. Tne pe t i t ioners  cannot give s czyi ts l ized o r  fund& 

value t o  wch pajments. Crow Tritie v. T:?n Unite4 St.s.tes, 6 Ind. C1.  - ----- 



t h e  pe t i t iomr  xas so grcss1y inadeqzste an mawit  f o r  lards hating a 

Accordiagly, t:;e Ccinmission concxudes t h a t  the  p e t i t i o n e r  i s  s n t i  t l e d  , 
under %be pr-misions of. mavise 3, Ar t i c l e  2  of t'ne Indian C h i m s  Ccm- 

mission Act, ts sn axard i n  tke a i ~ , c n t  t.f $L,575,900.00, l e s s  t h a  ~ i s i  

of $Lt8,2~0.00, csnztitrztAig the Ur5ted Sta tes '  payment on the  clzim, 
0 

or  a net amzint. of $4,427,7GO.00. 

C ' l = i m I I I  Area . 

The Ccjmmission has hepe5-nbefxe determined t ha t  pe t i t i an s r  held 

t h e  area referred t o  as t h e  E s i m  111 area  (as described i n  Firding .jf 

Fs.ct IJo. a) - a d e r  origiml indl-ul t i t l e  2nd t ha t  t h i s  t r a c t  ' ~ J Z S  ceded 

by t h e  pet i t ioner  tribe t o  the Cnited S t a t e s  by the Treety s f  August6 , 
18Er6. The Commission has found t h a t  t h e  Q a i m  I11 a rea  contains 

110,419 acres, which srea  i s  t o  be valued a s  of &@st 6, 134E. 

The par t i es  have disagreed as t o  the  meaning of the  Commissiongs 

f inding of acrsage x i t t ~ i n  t h e  Claira I11 area. Pe t i t ioner  has c~ntended 

thz t  the acreage i nchde3  3nly the  l a n d  witlfiin the  tyest while defendant 

has maintained t h a t  t h e  acresge inclujed t h e  rivcr E,?S or" the P l a t t e  
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River, which defendant t i 3 5  estimated t o  be 15% of t h e  t o t a l  area. Tnere 

was s u b m i t t e d  in evidence a planimeter computation of t h e  area cf the  

is lands  i n  t h e  P l a t t e  Ever x i t h i n  the  Claim 111 are2. That computation 

found the  aTea of the  i slands t o  be 76,j;to acres, which srea defendant's 

expert said uas s l igh t ly  more i n  acreage t h a  t he  land area north of t he  

P l a t t e  River x i t h in  the C l z L m  111 aree. I f  Yne 3,10,,!~19 acres %ere t o  

be reduced by 152 t o  compensate fo r  the  area  corered by the  f l a t t e  

River, t h e  resu-lting dry land acreage would be f a r  fron t h a t  indicated 

by defendant's own expert witness. The C o ~ x i s ~ i o n ' s  o r ig ina l  finding 

with respect  t o  acreage was: 

"The area ceded by the Pmnee Tribe i n  the  treaty of 
Aumst 6, 1846, comprised ll0,&1-9 acres of land, for which 
'they received goods of the value of $2,000. 5 Ind. C1. 
Comrn. 22h, 256 

By t h i s  t h e  Coinmission mea t  110,k19 acres of land area exclusive of the  

P l a t t e  River bed. 

The Claim I11 area i s  located i n  t he  P l a t t e  River val ley 2nd COR- 

sists of a rectangular area 3 t o  4 ~ L l e s  r i d e  about 59 miles long 

from e a s t  t o  west. It extends from the  PI-esent c i t y  of ikarney, 

Nebraska, on the  east, t o  a point 2bout 120 niiles west  of the Xissburi 

Rive.  The t r a c t  consti tutes a desirable area  of lad 15th generilly 

level topograp*, adequate amounts of t l r b e r  f o r  use by t he  ez1y 

s e t t l e r s ,  and an adequate supply of water.. The average rairfsll ar!d 

growing season was favorable for crop productioa. 'ilte bottom lands ad 

terrace n m t h  of the  Pla t te  R i v e  ?.:ere mostly ~f excel lent  q;la?.i_ty 3rd 

well sni ted f o r  cill'iivation. Thc i s land p ~ r t l o n s  %a t h e  Pla t t s  R-iver 



cznkined f i r s t  u l d  second r ~ t e  s o i l s  a d  were par t ly  sdapted t o  mlt l-  

'r"r'9ti;n i2ith t h e  r e n s i n 2 e ~  best s u l i e d  fa- grtz5ng. The F l a t t e  River 

was n o t  nzvigable t ~ t  i t s  t r o ~ d  v&f cy provided a good vzzon rcilte w i t h  

the  Nomsn Tra i l  passizg .dong i t s  north bmk. Tne Oregon T ra i l  joined 

the P l a t t e  River a t  Ft. Kezrney on the  west edge of t he  t r ac t .  Bail- 

roads %ere sti l l  too far  rcmzved from the west i n  18L8 t o  have been 

given much consideratioz by a prospective h y e r  considering the  prola- 

b-if i ty of r a i l  t rmsporta t ion within or  nezr the Claim I11 area i n  t h e  

forseeable f ~ k u r e .  

By 18@ t h e  pqiillztior! c;f the  United S ta tes  had moved rs?idly west- 

ward with the population of the S t a t e  of Icwa grot~ing a b a t  3LGS during 

the 10 ye= period fram 1840-1850. The population of Nissomi increased 

from 383$702 i n  18LO t o  682,oU i n  1850. The general route of p o p -  

l a t i o n  eqans ion  f r m  the  ezs t  was across the  Appalachian bar r ie r  dotm 

the  Ohio River, up the  Mississippi riiver, and westwzrd along t he  E i s seu r i  

River. A prospec t i~e  h y e ~  and se?ler in i848 waul6 have fcreseen t h a t  

t h e  popclaticn expansion a o d d  P i k e 3  extend along the  P l a t t e  3 i v e ~  into 

t h e  interior of Nebraska. Hotiever, they u m l d  hnve real ized thst it  

would s t i l l  be a niber of years before- any subst.mtia1 settlement could 

be expected within t he  Claim I11 area, which l a y  some 120 t o  170 mi_les 

west of the Ksso&i River. 

fn 18b8 the country experienced a mild recession and i n t s r e s t  r a tes  

were high. 

Any prospective 5-;1yer. ccnsidcr.in,o piiz:ctl-. , d.3- -n o r  t 5 e  Clain I11 a-ea 

would have been aware of t he  l a rge  zrea of public land avaTlaSLe i n  

other sections, psr t icular ly  i n  Illinois, FZssouri, and I ~ i + ? a .  On 
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unsold i n  the S t a t e  of I l l i n o i s ,  thzre >:ere 29.h niillion ac res  i n  

Fissour i ,  and there ?:eye 26.4  illi ion acres r ~ m i c i n g  unsold i n  Ioi.:a. 

There was i n  18b8 con t iming  a g i t a t i o n  t o  reduce the p r i ce  of unsold 

pxbl i  c lands. 

On December l h ,  1843, t h e  Delaware and i@anciut. Indians hsd entered 

i n t o  an agreement whereby t h e  Delawares ceded, granted and quitclaimed 

t o  the hiyandot Kation 2L,9€0 acres  of land located a t  t h e  confluence of 

t h e  Kansas and Hissouri Rivers, t h e  present locztion of Kansas City, 

Kansas. The stated considerat ion was $46,053.00, ubi ch was t o  he paid 

a t  t h e  r a t e  of  $6,000.00 i n  l8LL and $L,Ci00.00 annually f o r  t h e  next  

t e n  years. %bile t h i s  amount r esu l t ed  i n  a Fer acre p r i c e  of $1.81~~ 
-. 

it i s  obvicus the t  a cash t ransact ion would have brozght s d b s t a n t i a l l y  

less. Even a t  a O g i n t e r e s t  r a t e ,  i n t e r e s t  on t h e  unpsid balance over 
a 

t h e  t en  year period would hsve been $13,203.00. If t h i s  were d e d ~ c t e d  

from t h e  &6,080.00, t he  r e s i l t i n g  $22,8€3.00 was a per e w e  a v e r a w  

of $0.92. A s  we have previously mentioned tho, Delaxare-tbandot area 

was more favorsbly located on a navigable r i v e ~  an3 c7,ose t o  an area 

- .  which was rapia'ly becoming p o p l a t e d .  
c I 

The Commission has considered t h e  evidence ~f Lrdlan tlrrlst land 

sales, as set fo r th  i n  our Finding of Fact  No. 72(b),  A s  previously 

mentioned i n  t h i s  opinion r e l a t i n g  t o  t h e  5 a i n s  I an3 11 are,?, t>ose 

s a l e s  occurred i n  an area uhich H;?S close Lo CIT S ~ s J s r i ~ .  a nz t igab lc  

r iver ,  uhich uas near  p o p l a t e d  areas m d  v3ich i l :~ l l~C'33  l ands  f o r  wh5.ch 

the re  was an act ive d e n a d .  ?'he sales,  xhich ocr,;zr;.ed 8 t o  9 years 

a f t e r  the v&ciation date, involved smll t r a c t s  of 16.0 ccrer o r  Icss, 



which r e s l t e d  i n  a higher  per acre price than conld have been real ized 

from a sale of the l i O , k 1 9  ccre C l s i m  111 area as a unit. A s  t h i s  

Commission stzted i n  FIiani Tribe of  Oklahorna v. The United S t a t e s  - 
( ~ o c k e t  No. 251) 6 Ind, C1, Ccmm. 513, 573, 57&: 

The 

and 

" * * * It i s  the 1894 value of the e n t i r e  Niami t r a c t  
tha t  we must zissertain and not the t o t a l  of the  values of 
the ~nnulnerable smnller un i t s  i n to  which it may be divided. 
A 1 6 a a c r e  t r a c t ,  a s  the  t r u s t  lands were offered f o r  s a l e ,  
Is usually pwchased fo r  a home, but a 2%,000-acre purchase 
becomes a specl~lat ion,  with t he  purchaser c o n f r ~ n t e d  with t h e  
expenses of financing, sarveying, advertising, carrying ex- 
penses, the  sure knovledge t ha t  the land w i l l  be picked cver 
and culled by the  f i r s t  of h i s  purchasers, and t h a t  an in- 
def in i te  t i n e  wi?-1 pass before he w i l l  r e a l i z e  a r e t w n  o r  
p rof i t  from h i s  investment, whereas a quicker and mora c e r t a i n  
return and p r o f i t  cruld be derived from negotiable paper o r  
other i n ~ e s t m e r i t s . ~  

t r u s t  lands referred t o  i n  t ha t  case included the s m e  Peoria, Iowa 

Delaware trust lands referred t o  i n  the i n s t an t  case. 

For the reasons pre~ricus'iy discussed, the  average per  ac re  p r i c e  

paid f o r  ra i l road land and pr ivs te  sales cannot be r e l a t ed  t o  t h e  f a i r  

market vahe cl' the  Cairn III area. However, t h e  evidence of those  

sales, which cccwred 18 t o  27 years a f t e r  the valuation da t e  i n  t h i s  

case, indicates the  high degree of s e l ec t i v i t y  exercised by t he  e a r l y  

s e t t l e r s  i n  chcosing lands i n  this area, Almost a l l  t h e  tabrrlated 

sa les  were concentrated abcut the m ~ s t  desirable locat ions ,  The period 

covered by the  sales,  from 1856 t o  1875, found t h i s  area of Nebraska 

i n  a f a r  d i f fe ren t  condition from t h a t  exis t ing i n  1848. !i'he Union 

Pacific Railroad had been c o i l ~ t ~ d ~ t s d  along the  P l a t t e  River. The 

rai lroad,  together s i t h  the Fc r t  Kezney and haha Rosd and the  t e l e -  

e a p h  l i n e  alcng the bank of the P l a t t ~  Xiver, great ly  enhanced t h o  

land values i n  the period covered 5y the tabulated scles.  



 fendat at's e x p ~ y ~ t ~  DrO Eblrray9 conc1~de3 f rm ill the etiderice 

c,utlinsd i;n his r e p r t  t h a t  t he  Claim 111 Erea had a msrke t  vafae iil 

1848 of $55,210,00, or &n average of 50 c s t s  per acre. In ar r iv ing  

at t h i s  cmclusian, D r .  > k r ~ a y  considered t ha t  1.5: of the 110,L19 acres 

uas riverbed, S b c e  w e  have found t h a t  the  acreag5 of the  Claim III 

area, ll0,h19 acres, ?:as land &pea exclusiva of t h e  F la t te  River bed, 

Dr .  Xurrayr s cmclusi cn was based on in i  sintr,rpretztion, If the  

16,L19 acres (1% of the t o t a l  l l 0 , k 9  acres;) were elinina-Led, the re- 

su l t i ng  vir2dai;ion f'igdre would have b~ough t  his average per aorc valuation 

t o  58.7 cents, 

'he 'hmnrission has found f ~ ~ r n  t h e  e-.5dence tha t  my prospnctive 

purchaser of the  Claim III area i n  18L8 would hsve considered the  s i z e  

of the  t r a c t  whtch umld have been more a t t rac t ive  a s  a lar.&e l a n d  

purchase thm t rac t s  of aa immense size, mch as the Claims I 2nd I1 

area;. the f a c t  t ha t  f inmcing a pupchase of the tract.would have pre- 

sented l e s s  of a prrblem; the  d e s i r a b i l i t y  of the  land;  i t s  locz t ion  

on a traveled uagon rmte ;  t h e  adequate wa%er snd t inbcr  avc.ilsble; t he  

Prospect of contiming uh i t e  se t t lemeat  along the Plat te  River; and 

the prospect tha t  s ~ b s t a n t i a l l y  az', of t he  t r ac t  coxld be disposed of 

Ki t h i n  a relatit-el? short  paricd, 



cmsider3t4oi-1 of $2,O00,00 f ~ r  t h e  cession cf tk~e C l a i m  112 sre3 t o  the 

C,a-hs C~iimissicn Act, tc-. sn ax;rJ in the -D..;-at cjf $99,360.00, less 

claim, or  z cef muant ~f $9?,3%.00. 

CZaim IV Area 

The Csmission has k ~ r o i ~ b s f o r e  determind thzt pe t i t i one r  held 

the area referred t o  es the =aim IV a r e s  ( ~ s  descr-;';ed i n  Find-ing cf 

Fact go. L5) unde;. criglnzl >d-ilj? t l+,le an,! t5si this trxt uss ce3ed 



by the  P l e t t e  Eiver and i t s  t r i bu t z r i e s  x i t h  t he  L ~ u p  River s y s t m  

draining t h e  c en t r a l  p o ~ t i o n .  The northoastern po~"ion of the  t r u c t  

i s  watered by t he  Elkhorn River. The temperature 2nd growing season i s  

favorable t o  crop production. The average r a i n f a l l  i s  g e n e r a l b  ade- 

quate k i t h  a g rea te r  mount f a l l i ng  on the eas tern  portion, bxt the  

entiire area i s  subject  t o  periods of drought when hot, drg winds cause 

serious and extensive +mange t o  crops. Timber f o r  use  by the  ea r l y  

s e t t l e r s  was generally limited t o  areas along t h e  ~ a t e r  courses and on 

t he  is lands  i n  t he  P l a t t e   rive^. kkter  su f f i c i en t  f o r  set t lement ?:as 

present  i n  appronmately two-thirds of the tomships .  'RE area con- 

tained r e l a t i v e l y  small mounts of first c l a s s  bottom land found 

pr incipal ly  along t h e  Pla t te ,  Elkhorn and h u p  Rivers and t h e i r  tri- 

butaries. Approxinately 25% of t he  area was made up of upland s o i l s  

of second r a t e  qua l i ty  with approximately 60% of t h e  a rea  coiaprising 

poor t h i rd  r a t e  s o i l  i n c l u d i q  a va s t  region i n  the  n o r t h e s t e r n  and 

north cen t ra l  port ions made up of sandhil i  s . 
The Commission has found t h a t  spproxinately one-half of the  Claim N 

area had a highest  and bes t  use for  cul t ivat ion with t h e  remaining half 

having a highest  =d bes t  use for grazing. Eased upon the comments of 

the or ig ina l  surveyors t he  CoLm&s3ion has f o - i d  t h a t  por t ions  of t h e  

land c lass i f i ed  a s  grazing l e n d  had p rac t i ca l ly  nu v r lue  even f o r  t h a t  

use. 

There wer6 no na-iga5le riv-ara iil t'ne ;ros and tr-nspartsi . - ion i n  

3857 %as l imited t o  overland r m t e s ,  

p r inc ipa l  route t>rau& the S t a t e  of 



River, which f orrfied t h e  southern boundzry of t h e  C l ~ i m  IV srea. Emever, 

by 1857 r a i k o a d s  were p s h i n g  v!est!~;l.d, and a pi-ospeiti-ve i;;i;.chtse;g cf 

t h e  area  i n  1857 would have considered t h a t  t h e  F la t t e  River v d l e y  

wotzld be an excellent  r a i l  route across t h e  State. However, r s i l r c z d s  

had not  ye t  crossed the  Misso-mi Eiiver, a d  a prospective buyer w m l d  
* 

have real ized t h a t  it would be a number of ye l r s  before r a i l  const rcct ion 

cocld be expected along the  southern boundary of t he  t r a c t ,  

In 1857 settlement had begun i n  t h e  southeast port ioa of >?ebrc.,ska, 

extending along the  Missouri River and,  f o r  a short  d i s tmce ,  along ' t h e  

P l a t t e  River. The population of Nebraska had increased from 2,832 

persons i n  18% t o  &,b!t i n  1855 and was t o  reach 28,841 i n  1963. I n  

1856 the eastern counties i n  Nebraska had been formed, and by 1SCO fmr 

counties along the  P la t t e  River, which included pa r t  of the  Claim IT 

area, had been formed. 

The year 1856 had been one of general a c t i v i t y  w i t h '  re-Jival of 

railroad construction. However, 1857 brmght a depression with t i g h t  

money and runs on banks. I n t e r e s t  rates rose sharply i n  t h e f i l l  of 

the year. A reasonable i n t e r e s t  rate t o  a t t r a c t  the  c ap i t a l  required 

for  a purchase of the Claim IV area i n  1851 wauld have been about 6%. 

In 1857 vas t  acreages of public land were availa51e i n  both Kansas 

and Xebraska. Jus t  east of the  Claim N area was the  "Omaha t r a c t r s  

of 4,982,098 acres which had been ceded t o  thz United S ta tes  i n  185L. 

& the  close of 1858, 8Cpd of the  Oniaha t r a c t  had bsen surveyed aid 

the re  were s e t t l e r s  o i t h in  t ha t  area i n  1857. I n  l?5!4 there  had a l so  

been cessions cf soine eight  other Indian t ~ a c t s  i n  Kmsas and Ae5raska 



,..  ran^ ng I n  :;i ~5 f:.c.;3 7c,310 :.c: 1,,$s,fi<j:! .:,:.r.c:: J ! .: P;;.: !!;, tr?c-t, r ? d  

nany cf Yr.o ~ < r , i . r  In-li.qn tr.ic:.; :l(j:~ <:;r-i-~~.?b]?, LC) Y ? , c ~  Tn CGiii- 

-. - - pnrison i.:ith t h e  CTslrrj  ~ \ i  a;.sa. Seye;.;~ c;? t i ~ c  i;;*r-;c!,~ 3ardercd thz 

na.irigzb>e river.5, were c?.occr to mcrc p;.p-";.:.i,(::: :.fpiS :,.r~d ~ ? G L P ' S C S S ~ ~  

b e t t e r  l:.n5, 

4 The Gra&;zti.orj k t  ka3 been pessscj ia ~ 8 ~ 4  a d  p1.1;ic J a i 6 s  weye 

avaiiab1.c: i n  t h e  e ~ s t  at red~!oed pice::. j h  the 3.2 ~ns:>%!;s ending 

3'~n.- 30, 1857, g a & c a t e d  i ~ a d  sales i n  ?4Fce~nl-:i t&:-:'ic6 957,0c30 acrss 

a t  ec averzge pr-ice of 9 cer:t:: TJer 2cre, 

In 1857 t h e  I n d i m  tmst 1;nds refer-rc:d t o  in F i n d i n g  of Fact 120. 

72(b) we1.e being sold i n  small tracts in t h e  gc ! -?md 2rea S C . U ~ ~ - I C Z S ' ~ ~  of 

+LA f'--:-. 7-7 ---- m. - - .  -.., CLCL-.l. - *  - w u u l ~  ~lzvf: neen t?n~::j.c?._rerli C:.' 2. n??- r 

spective buyer as an ind ica t ion  of the pr2c.e whj.ch cm'ld be e tLs ined  

for sales of mal!. acreages focs ted  in 3 1  a r m  t:.hi::h ~ ? . s  c?..cse t.o g:md 

t r tnspctr tat ion cr t h e  ns,\rigsSle river-s I<<-i.3 ':lrr:il cocncc:tions t o  t . 5 ~  

east and nn area r-e'iativeiy hie:: -. i n  popxi.r!_sEon, 

1857 t h e  only ian3s  hi ct.. would he-.-e bo,m in demn5  f o r  ~c.ti3.e- 

xez t  uoald hz;~e been in those areas with the best l and  f o r  fc~xing, 



the s 2 . e ~  l i s t e d  for 'r',sl.i Cccnty, v.!2ich 1s ;.jcst,ed iri t h e  n s r t k - c e n t r n l  

pa r t  of Neb~z3kzi wi$h .ipprc,<rr..teb h L f  of the zcinty ult i ;L~? t k e  ClAm IT' 

w e a  and t h e  rernzining he l f  ex tend ing  n m t h  t o  the Niobrsr3 Xver.  The 

sa les ,  which covered a p e r i d  17 t o  23 years a 3 e r  t h e  1857 v a i - ~ a t i c n  

date, totzled sboct  5,009.8 acres i n  3 coufit)y af 2,531,520 acres, Of t h e  

s a l e s  t a b ~ i a t e d   an?^ 1,894.4 3cres (383  were ~ i t h i n  t he  Siaim N are., 

The ~e:ll3ining s d e s  were t o  the  north cf the area a b c ~ t  the Nicjbr-=a 
1 

River. .As indics ted ia c-ilr finding;: coacercing t h e  H s l l t  Cmnty safes 

within the  m b j e c t  t rue t ,  all were i n  the  Zllchxn Xver area cn the 

choicest lands. There w2s a t o t a t  lack  sf my ssles d s t a  i n  the  vast 

regians axay f m m  the r i v e r ,  Th2s pat tern  af s2les i s  repeated i n  all 

of the  c o n t i e s  l i s t ed .  I n  h a l l  Coznty , which I s  cn t he  P l a t t e  Rrver 

and includes t h e  present  dsy c i t y  cf Grsn3 Isl.wd, 70% oi' sl l  tabzia ted 

s a l e s  occa r~ed  i n  one twnshi?,  the  tctuns5ip i n  uhich Grmd Island i s  

located. 

The r a i l r c ~ d  saEes also indizsted t'nst dem.md f w  lands w 3 s  re- 

s t r i c t ed  t o  t he  bes t  f m h g  lend araas, The Zii12~2 Psci;ficls land 

grants covered a s t r i p  20 x i l e s  on egzt  ~ 5 "  of the P l a t t e  Rive?, h:o 

ra i l road grants extended into the cea t r a l  and n w t t e r n  port ions cif the  

Cfaim IV area, The tabulz t ion of ssles t o  De-either 31, 1879, fo r  t he  

Burlington =d Misso-mi River Railsilad sthsued t ha t  Ncrth P l s f t e  lands  

within 20 miles of the  Ezia Pacif ic  EAlsi.s3 s ~ l j  f o r  en average fif 

$7.15 pey acre while fmCis 20 t 3  59 inilc; frcm t h e  r - l l i r ~ s d  s ~ i d  fcr 

only $l.l& per acre. 

The .sltbseqi;.ent dc~ela?:iizr;t of t 2 i s  p j T t i o n  3f >:.zbr;,j-!ca is revealed 

i n  t h e  ceasils d;ta s ; - ~ e r i n ~ Y n e  pri;$ ap +,c 1953, jzt f o r t y2  in ozr 
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We have pre-riocsly discussed our opinion as  t.3 t h e  censis value 

app~oach of pet i t icner ,  the  histo17 o f  p b l i c  l x ~ d  szles  i n  Ru'eSrasko end 

the use of lm:! sales  i n  sn;zll parcels  t o  21-i'iw 2. t  v~lua'iior? of a large 

t r ac t  as a untt .  ihat  we have drsa t iy  st,it.cd c.lr.25.e~ i n  f A i s  0p5.iS~;l . 

applies equally well to  OUP cons55oratim of the  ct idence znr! the a?gu- 

ments of counsel i n  evaluating t h e  C l a i m  T? zrea. 

The Cmiss ion  has fomd f ~ i l m  a l l  t.fi? evidence t h a t  my well in fomed 

pFcspective buyer hi on la' hzve c~ns ide red  t h e  C'l.sim nT srea as one of vostly 

dissimilar regions. Included within t h i  s 5.mense &Yes of just u n d e r  

10 minion  acres Qere some areas of cl~o%.ne fsnriing Isnd, we'll located as 

t o  writer, timber, f e i r i y  good t ranzp:~  i.r.'vic:n, mc? g r x i n g  p c p l a t i c n ,  

There was a larger area of land c 2 a l ; s i f i ~ d  a s  h ~ v i n g  e highest and best 

use for agr ic i l lk re  bat which was, nevert'flc:.less, i n f e f i o r  i n  qzalifv3r 

and location t o  other thoussnds of  amits ,sf mai l ab le  farming land, 



area an2 tha t  t r a c t  11:s beer: valued as tlie C l s i r n  IT1 sre3. Any prc- 

spcctive j x r c i x s e ~  c m l d  z l so  ha3-e r e so ld  scne of the less desirsbie 

cult ivable land &t laxer prices .  Hot~ever, he would h v e  r e a l i z e d  t h a t  

a t  l e s s <  half the  area had lands n o t  i n  denand in 1857 and which he 

could onLy h q e  t o  se;l a t  very n ~ m i n a l  p r ices  even many years a f t e r  

1857 

I n  vis1 of all these  fsctor-s and consitiering t h e  risks i n -~o lved  

i n  ssch a large -iindert&ing and the p r o f i t  which wcxild be expected with 

such r i s k s ,  the Cvmmission has foiind t h s t  the land In t h e  Claim IL7 

area  had a fair  market v a h e  cn Septenber 2h, 1657, of $4 , ~ ~ ~ , O O O , O O ,  

or  an average per acre value of  f i f t y  cents. 

Consideration f o r  the  Claim IY Area 

A s  detai led i n  our finding of Fact No. 135, Congress appropriated 

v a r i o ~ s  sums pxrsaant; t~ the 1857 Treaty, which m.osnts' t o t s l e d  

$4,204,131.69. By s t i p l a t i o n  the  p a r t i e s  have agreed t h a t  t h e  suns 

Pawnee Indians f o r  the p r p o s e s  itemized fn seid r e p m t  ~p t o  and in- 

cluding fiscal year 1928. It was h r t h e r  agreed t h a t  as  t o  the l m p  

sum appropriations for the  fiscal years 1929 through '1935, t h e  Con- 

m5ssion s h a l l  consider that  the amaunts appropriated f o r  each of thme 

f i s c a l  years i n  t h e  sum of not  t o  exceed $50,000,00 Meye dzskursed t o  

t h e  Pawnee Indians f o r  the s m e  pwposes and i n  the  sarne amin-ts ss 

itertiized f o r  fi aca l  year 1928 and f-cirther t h a t  zny & m a t  a ? p r ~ p r i a t e d  

in excess oi the $50,OC0,03 f o r  any cf thasa  fiscal years  shall be 

considered adminis t ra t ive  expense, 



Tie Com~i ss ian  h2s f o.;nd tke t .  thz $1,000.00 appropriated under  

R?Cicle 1 of the t rea ty ,  for survcyi_r,g t h e  ex te r io r  boundaries of the  

reservat ion,  was no t  ~ c r t  of t he  consideration f o r  t h e  cession. The 

Co~~i~r iss icn  has ;Is3 f m n d  'ihst a t o t a l  mmunt of $68,200,00 was a p  

propriated under Lz'ticle L for "pay of shoemaker m d  carpenter" and 

f o r  !:physician m d  medicine, r: Since there xcre no provisions in t h e  

1857 R'eaty f o r  provic'ing =ly shoemkers,  carpenters, physician o r  

medicine t o  the  Pamees, x.!p ~ Z V C  i o w d  t h z t  t!loseiterr,s wc'l-e not pa r t  

of thc consLc?5:rz.i.L9,? f o r  tke cessi5ns 

U d e r  A r t i c l s  2 of tl?s "srecty a p ~ o p ~ L a t i o n s  i.;. a to t21  a o u n t  

of $2,l&l,053.03 ?o,?reaaztc,ri pq~-. t :~2.1 e ~ 3 ~ i t . r  U . Y  ~ a v m z t s  of $33,030,00 . 

per year. The vzlce of '&s pro-sision i r ~  i ~ t i c ' e  2 crszt2ng c ~ c r p e t u z l  

-- annuity i s  i t s  capitali-zed or fixnded v&:e. using an i n t e r e s t  rate 

of 55 per ar~r!xT, t?e ~?JP&? ~a i i~  OE a ?>>O,OOO,CO per  year pe?petual 

afi2lzit.y was $630,933.09, Theref ore, th5 s anmint r epresent.5 tb2 valuc 

.-. of t h a t  por t icn  of t he  con.s26zration, ezi mbe of Olcl&cm, et d.., 



p r e v i ~ u s l y  set fort?? i n  o;ir d iscuss izn  of i h c  i.G33 Treety. ;ire tl2vr: 

found that a11 items s e t  f m t h  i n  cf Fzict Foe 1% cor.stit.cte 

the value cf the  coilsider;tion f ~ r  t h e  1857 cesrion.  

1857 t r e a t y  shozld be given t h e i r  capi ta l ized sr' f-mded r s h e  for the 
-2;- 

puqose of determining the ~3lice ef the  conside"ation. !.ie have giver? 

a funded o r  cap i t a l i zed  value t o  the  p e r p e k a l  anmilty p?'c.tision. LIT 

cther payments made over a period 02 years %:ere I n  the nsture of ir+ 

staLlmenta of a s ta ted  p r c h z s e  p i c e  and have n o t  bzen cap i t s l i zcd  

o r  funded t o  ar r ive  et the v e n e  cf s ~ c h  pa;i.i?rA,:. 



States' pa:r;nent, or! %fir clair?, o r  2 mt ~mour,t ,  of $3,3?L,3$3.10. 

C 1 ~ j - m  T. Lrw. - 
The C l ~ m  i' are2 is a r e c t z n p 1 z . r  t1'2ct. one-half mile wide, east  

a d  WE&, a d  a t l e s  1.:12g3 L;z:! ss;;th, t:hi-ch 722s excl l~ded D o n  

t k i ~  western >c:.nd;r; cf t h e  'r:i.r:ee ?cscr-.y>iion in I iebr~ska 537 an t:r%r 

in the  oriu',s--;l - ~z?~:c-,r, 72-t.j.es h?-le z t ip l i z te3  i t s  zcrezge t c  be 

acres, t j s c  &~?:i:7:i=il p~cyi,?.?s>~z :tetcri?ined th=i t  it is to 

b e  vCneci as of Xarc:~ 3, 7.F.75. 

r a: ~ r ? e  ~3;:l;hl,~1'3 p r f ; i ~ ~  0; ti;:75 ';?a?:. is >,c;.el i n  t?;e Lmp 2it.C -:-t.lley 

r o l l i n g  upzacd farthn,r n0rt.h. The sou5hel.n area is  drained by the Loup 

Rive?, and the  sm%h bysnr3fi of Tinbcr Creek f l o s s  e u o s s  the  north 

b o m d a ~  of the tract. Rere  was t inber i n  the south one-third of t h e  



of I60 acres. The taf a1 acreage of tha  r~xr;~%im wzo 2?8,83?. 20 asras 
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Retyped 

a t  Onaha, Nebraska,  xr .>te :he Cnm~iusioner of Indian A f f a i r s  thac t h e  

l n d i a n s  a l ready  had a n  excess  of l a r ~ d  and t h a t  the re  appeared t o  be no 

occasion for i n t e r f e r i n g  v:th t h e  white se t t l ement  on t h e  s t r i p  of l and .  

He asked "on behalf  of sa id  Pawnee Ind ians ,  t h a t  preper  s t e p s  . . . . be  

taken t o  ob ta in  irom t h e  U n i t c ~ j  S t a t e s  Government a full and j u s t  con- 

s i d e r a t i o n  f o r  t h e  d e f i c i e n c y  of land mentioned." ( L e t t e r  of June 11, 

1873; from Super intendent  White t o  t h e  Comn5ssioner of lndFan A f f a i r s ,  

Edward P. Smith). 

The Commission concludes t h a t  t h e r e  was an i m p l i e d  agreement 

between t h e  United S t e t e s  and t h e  Pawnees t h a t  t h e  Claim P area should 

be t aken  by t h e  United S t a t e s  wi th  payment of c c ~ p e n s a t i o n  t o  t h e  

Pawnees f o r  t h e  a r e a  taken.  By t h e  Act of March 3 ,  1857, t h e  sum of 

$6,000.00 was a p p r o p r i a t e d  and t h a t  amcunt was pa id  t o  t h e  Pawnees 

a s  f u l l  compensaticri f o r  t h e  a r e a  taken. 

The c o n s i d e r a t i o n  paid  by the defendant  was e x a c t l y  50I of t h e  .. 
l a n d s  valued on t h e  d a t e  of tiiking. C o n s i d e r i ~ g  t h e  c l r c c n s t a n c e s  

surrounding t h e  t a k i n g  of t h i s  area from t h e  r e s e r v a t i o n  granted t o  

t h e  P a m e e s  by t h e  1857 Trea ty ,  w i t h  payment of compensation of b u t  . 

h a l f  t h e  value of t h e  l:l.nds, w e  b e l i e v e  t h e  United States took u n f a i r  

advan taze  of the  p e t i t i o n c r  Indians. We f i n d  the  c o n s i d e r a t i o n  pa id  

under  t h e s e  circumstanc.c..s r o  be s o  g r o s s l y  inadequate  t h a t  i t  c o n s t i -  

t u t e d  a n  ucconscionahle c o n s i d e r a t i o n .  Accordingly, t h e  Commission 

conc iudes  t h a t  r5e  p e t i t i o n e r  i s  e n t i t l e d ,  under t h e  p r o v i s i o n s  of 

C l a c s e  3 ,  A r t i c l e  2, cf the  Ind ian  Claims Com:ission Act t o  a n  award 

i n  t h e  amount of $6,000.00. 



1893. Thesa d e t . s ~ l a t i m s  of C b l m  6 xi 7 h 2 ~ 3  bsas  a-r"irmxl by 



Clair! Y I  
C l a i m  VII 

This amount i s  sz3joct, ho+:cvor, t o  dadustioza f o r  such of f sc t s  as may 

be a l l o m b l e  u n d c ~  21.. Tz?3ia Cl~ixi Comiss ion A c t ,  

Commissione~ Va",::ir?s took no part i n  t h e  considcra"ton and decision 
of this casz. 




