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BEFORE 

THE U1h'TA.H UTE INDIA.F!S OF UTAH, 

P l a i n t  i f f  s , 

v. 

THE UNITED STATES OF AMXRICA, 

Defendant. 

Decided: 

TEE INDIAN CLAIKS COi.Z.iISSION 

) 
) Docket Nos. 44 and 45 

June 13, 1960 

Appearances: 

Ernest L. 'Glilkinson, v i t h  whom 
were Robert W. Barker, F. M. 
Goodwin, and Glen A. \!ilkinson, 
Attorneys f o r  t h e  P l a i n t i f f s .  

Keith Browne, with whom was, 
M r .  Ass i s tan t  Attorney General, 
Perry W. Morton, 
Attorneys f o r  Defendant. 

OPINION OF THE COP.IMLSSION 

Watkins, Associate Commissioner, del ivered the opinion of t h e  Comiss ion  

The above numbered Dockets a r e  now before  the  Commission f o r  con- 

s i d e r a t i o n  of a Joint  Eiotion.,of t he  p a r t i e s  seeking approval  of a proposed 

compromise se t t lement  of t he  claims of t he  p l a i n t i f f s .  

I n  prior determinations, a f t e r  a j o i n t  hearing on t h e  i s s u e  of 

l i a b i l i t y ,  t h i s  Commission found i n  favor of t he  p l a i n t i f f s  i n  b o t h  

cases .  Separate f indings of f a c t ,  opinions and in t e r locu to ry  o rde r s  

were entered i n  each Docket nuaher. 

The purpose of the proposed compromise s t i p u l a t i o n  i s  t o  ma!te a lump 

s e t t l e n e n t  of t he  two claims, and a l l  matters  involxe; Ln  then,  by t h e  

e n t r y  of judgm2nt i n  the  sum of $7,700,000.03 aga ins t  the  d c f e n d a ~ t  

and i n  favor of t he  p l a i n t i f f s .  
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Wc have fonnd .gat t h e  said p l a i n t i f f s  have been f u l l y  advised of t he  

terms of sa id  propgsed s e ~ t i e m e n t  and the reasons Lor i t ;  thac t h e i r  

o f f i c e r s  and menbersli ' ,p apparcnt ly  understand i t ;  they have given t h e i r  

unqual i f ied approval of t h e  document e n t i t l e d  " 'Stipulation f o r  Entry of 

F ina l  Judgment," which is  s e t  out i n  f u l l  i n  our   in dings herewith.  

A l l  the formal requirements t he  Cormnission has prev ious ly  adopted 

wi th  respec t  t o  t h e  proof of a v a l i d  approval of a compromise se t t l emen t  

by t h e  p l a i n t i f f  and defendant have been s u b s t a n t i a l l y  complied wi th .  

No hearings on value have been held on e i t h e r  of s a i d  Dockets. 

The only mat te r  l e f t  f o r  cons idera t ion  i s  t he  ques t ion  of t h e  f a i r n e s s  

of t h e  proposed se t t l emen t .  

I n  Docket No. 44 t h e  Commission found t h a t  the  p l a i n t i f f s  had o r i g i n a l  

Ind ian  t i t l e  t o  a  c e r t a i n  a r e a  of land i n  c e n t r a l  Utah, t h e  boundaries 

of which were f ixed  i n  Finding No. 3 of t he  o r i g i n a l  f i nd ings  and i t  

concluded a s  a mat te r  of law t h a t ,  " ~ e f e n d z n t  is  l i a b l e  t o  p l a i n t i f f s  

f o r  t h e  value of a11 lands wi th in  t h e  boundaries of s a i d  a r e a  which 

p l a i n t i f f s  may h e r e a f t e r . p r o v e  were disposed of or acquired by defendants .  9 1  

The Order went on t o  provide,  "That a time w i l l  h s e a f t e r  be s e t  f o r  a 

hea r ing  of such proof as may be o f f e red  by e i t h e r  pa r ty  t o  t h i s  c a s e  

touching on the  dep r iva t ion  of p l a i n t i f f s  of the  lands i n  s a i d  a r e a  

and t h e  value thereof ;  provided, however, t h a t  the  hear ing  2s t o  t h e  

va lue  of such lands s h a l l  no t  be had u n t i l  t he re ,has  been a  &termina t ion  

of t he  lands the  p l a i n t i f f s  have been depriv,  ad of and t h e  d a t e s  of such 

depr iva t ion ."  The Order yas dated t h e  21s t  day of February, 1957. 

f n  connection >rich t h i s  order  we have found i n  Finding No. 14  he re -  - 
with,  t h a t  the  a rea  descr ibed i n  s a i d  Finding No. 3 ,  sunra ccn ta ins  
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6,369,280 ac re s  based on a s t i p u l a t i o n  of the p a r t i e s  t o  tt.at e f f e c t .  

~ l s o  we have found t h a t  the provisions of the inter locutozy order ,  f o r  the 

holding of hearings t o  determine when lands within the  subjec t  a r ea  had 

e i t h e r  been disposed of o r  acquired by the  defendant, and t o  determine 

the  da t e s  when d isposa ls  or  acquirements had taken p lace ,  had not been 

c a r r i e d  out .  Without these  hearings and the  determinations which would 

r e s u l t  therefrom, there  i s  very l i t t l e  d i r e c t  evidence i n  t h e  record 

bearing on t h e  value of the  t racks which were a c t u a l l y  taken by defendant 

out of t he  sub jec t  t r a c t .  Also, t he re  is a l imited amount of evidence 

on acreages taken and the  dates  when they were taken. 

However, on these matters  the  Conimission i n  i ts opinion on the  i s s u e  

of l i a b i l i t y  made t h i s  explanation and conclusion: 

The other  theory is  t h a t  t h e  Indians were deprived 
of t h e i r  lands when the  defendant disposed of p a r t  t o  
s e t t l e r s  and others  under t he  publ ic  land laws of t h e  
United S t a t e s  and converted p a r t s  of the a r ea  t o  i t s  
own use. Such deprivat ion neces sa r i l y  extended over a 
per iod of many years and t h e  p l a i n t i f f s  a t  the  t i n e  o f '  
t h e  hearing were not prepared t o  show a l l  d i s p o s i t i o n  
of t h e i r  lands by defendant but did show d i s p o s i t i o n  of 
a s u b s t a n t i a l  pa r t  of t he  a rea  described i n  Finding No. 3 
and it was agreeQby counsel (Trans.,  p. 310) f o r  t h e  
p a r t i e s  t h a t  insofar  a$ t h e  i n t e r locu to ry  determinat ion 
of l i a b i l i t y  was aoncerned, the  showing of such d i s p o s i t i o n  
by p l a i n t i f f s  was s u f f i c i e n t ,  leaving t o  t h e  p l a i n t i f f s  t h e  
r i g h t  t o  o f f e r  proof a t  a l a t e r  hearing of other  d i s p o s i t i o n  
of lands wi th in  the a r ea  described i n  Finding No. 3 should 
the Commission hold defendant l i a b l e .  

We therefore ,  a r e  of t h e  opinion, and so  hold,  t h a t  
t h e  defendant i s  l i a b l e  t o  p l a i n t i f f s  f o r  t he  va lue  of such 
pa r t  of t h e  lands wi th in  the  a r ea  described i n  Finding 
No. 3 as t h e  p l a i n t i f f s  m y  he rea f t e r  prcvc t o  have t e e n  
disposed of or  converted t o  i t s  own use by defendant,  
t he  time of such depr iva t ion  t o  be determined when the  
proof thereof has been subni t ted .  

The o r i g i n a l  Findings made by the  Conr'ission on the  i s s u e  of l i a b i l i t y  
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ac res  2s  of February 23, L865, t he  d a t e  the  so-ca l led  Spanish Fork t r e a t y  

was signed by the p l a i n t i f f s  and the  defendant .  

The t r e a t y  f a i l e d  t o  be r a t i f i e d  by the  Senate so  the  t i t l e  t o  t h e  

lands ,  which were t o  be ceded by t h e  p l a i n t i f f s  t o  the  defendant by v i r t u e  

of t h e  t r e a t y ,  did not go t o  the  defendant by t h a t  instrument.  

The theory of our i n t e r locu to ry  order  was t h a t  the  defendant a c t u a l l y  

took p a r t s  of t he  a r ea  i n  ques t ion  from time t o  time. When and how much 

were f a c t s  t o  be determined i n  hear ings  which have never been he ld .  

In view of such a  s i t u a t i o n  we t h i n k  we should,  i n  t h i s  proceeding,  

assume t h a t  i f  the  case were l i t i g a t e d  t o  a  conclusion,  t h a t  t h e  p l a i n t i f f s  

would recover the  sur face  and sub-surface va lue  oE the  s a i d  6,369,280 a c r e s  

based on one o r  more taking da t e s  beginning wi th  February 23, 1865, and - '. 

ending wi th  t h e  l a s t  taking. Ord ina r i l y  t h e  l a t e r  t he  t ak ing  d a t e  t h e  

higher  t he  market value of t he  lands would be. 

This  is  a highly specula t ive  s i t u a t i o n ,  we admit, which makes f o r  

unce r t a in ty  a s  t o  the amount of recovery i n  a f u l l y  l i t i g a t e d  case.  

The matter  we have j u s t  d i scussed ,  t oge the r  wi th  t h e  views of some 

members of t h e  p l a i n t i f f s  t r i b e  who be l ieved  they should have had a l a r g e r  

s e t t l emen t ,  has induced us t o  review a t  some l eng th  t h e  compromise s e t t l e -  

ment which we have found t o  be f a i r .  

F i r s t  of a11 it  should be remembered t h a t  Utah is a semi-ar id s t a t e  and 

t h a t  successfu l  a g r i c u l t u r a l  development except f o r  a  few dryland g r a i n  a r eas ,  

i s  impossible without i r r i g a t i o n .  The Piorman pioneers  soon found t h a t  they  had 

t o  provide adequate i r r iga- t ion  systems a t  heavy cos t  before  they  could have 

succes s fu l  farm enterpr izes .  So important was water t h a t  i r r i g a t i o n  r i g h t s  
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i n  most a reas  of the s t a t e  were worth severzl t i w s  a s  m c h  a s  the  l a n d s  on 

which they were used, and t h a t  continues t o  be  t r u e .  This i s  s o  because 

even wi th  a l l  the  waters of the  s t a t e  f u l l y  deve loped ,  i t  i s  es t imzted t h a t  

on ly  about 4 percent  of t he  a r ea  of Utah can he placed under c u l t i v a t i o n .  

Most of t he  area of the s t a t e  is  mountainous arid l u c h  of i t  l i e s  i n  

a r e a s  far  from the  l imited supply of water which the  s t a t e  possesses .  

The e a r l y  Mormsn pioneers  were very poor. They had t o  f l e e  from t h e i r  

homes without r e a l i z i n g  anything f ro=  them or  t h e i r  personal prclperty. 

The a r e a  t h a t  Brigham Young- and h i s  fol lowers  selecilec1 f o r  t h e i r  new homes 

was considered a t  t h a t  time the  l e a s t  d e s i r a b l e  of any of t he  v a s t  lands i n  

Western America which were open t o  co loniza t ion .  

s e t t l e r s  who adopted Utah as t h e i r  home were members of the  dominant church; 

many of them from northern Europe. The new immigrants were even poorer than  

t h e  pioneers .  They had very l i t i l e  money t o  buy lands or  anything e l s e  i n  

t hose  e a r l y  years .  Barter  was the  common means of doing business  2nd a t  one 

t i m e  t h e r e  was a l o c a l  form of money e s t ab l i shed  because of t h e  l ack  of , 

. . 
Uni ted  Sta tes '  currency. Later, but .wi th in  thc  e a r l y  development per iod,  

minera ls  were discovered and a succes s fu l  mining indus t ry  followed which 

brought i n  many new s e t t l e r s  and helped t o  r e l i e v e  the  e c o ~ o z i c  and 

f i n a n c i a l  s i t u a t i o n .  

The po l i cy  of Brigham Young and the  o ther  Norman leaders  was t o  send o u t  

co loniz ing  groups throughout the then T e r r i ~ c r j  cf U t z t ~ ,  v5ich war mzch 

l a r g e r  tkzn t h e  present S t a t e  cf Uceh - t c  cstsbl.is!:  tc-trlc.;r.c?-t.s i.!? z..rezs 

where both water and larid were a v a i l t h l e .  i':. l. 1.o' i c,. d i d  c - t  t cir,\.i~ t-112 

d e n a d  f o r  lznds wlthia  t he  c c z t r n l  pz r t  af plh ns : A.L + .. h U V I c :  ... . C.U..b. -1.- --.. : I . .LLI I . .Aal  ,.....: 
buyers  out of t he  n t r k e t .  
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The area  in  Docket 44 i s  located i n  the  c e n t r a l  pa r t  of Utah which i s  

now a center  of i n t ens ive  a g r i c u l t u r a l  and i n d u s t r i a l  development. Con- 

para t ive ly  speaking, i t  i s  one of the best  watered a reas  i n  t h e  s t a t e ;  but  

even so,  t he re  i s  not  near iy  enoagh water i n  t he  area t o  i r r i g a t e  a l l  of 

the lands suscep t ib l e  t o  i r r i g a t i o n .  

The e a r l y  s e t t l e r s  b u i l t  i r r i g a t i o n  systems along the  water  courses  

of t he  streams i n  the  a r ea .  Years l a t e r  a d d i t i o n a l  lands would be brought 

under c u l t i v a t i o n  f u r t h e r  away from t h e  s t r e a m ,  u n t i l  t h e  water  supply 

was exhausted. Storage of flood water f o r  l a t e r  use was n o t  i n  t he  1800's 

a  common p r a c t i c e  i n  t h e  Te r r i t o ry  of Utah. 

The v a l l e y  lands i n  Utah, Juab, San Pete  and Mil lard Counties ,  a l l  

within t h e  sub jec t  a r ea ,  were very f e r t i l e  and produced l a r g e  c rops  of 

vegetables ,  hay, g ra in ,  and i n  some a reas ,  f r u i t s .  These were considered 

the  bes t  lands i n  t he  sub jec t  a rea .  Most of t h e  a r ea  w a s  made up of 

rugged mountains, d e s e r t s , a  and wastelands. The high mountain a r e a s  were 

fo re s t ed  and received a  g rea t e r  r a i n f a l l ,  and were h igh ly  regarded  f o r  

grazing l i ves tock  during the summer season. Other lands n o t  under c u l t i v a t i o n  

were used f o r  grazing of l ives tock  i n  t h e  f a l l  and win ter  seasons .  P r i o r  

to  t h e  establishment of na t iona l  f o r e s t s  and grazing d i s t r i c t s  t h e s e  lands 

were open t o  t he  publ ic  qnder a system of comion use. 

The market f o r  t he  commodities r a i s e d  i n  t he  c e n t r a l  Utah a r e a  dur ing  

t h e  period i n  quest ion was la rge ly  wi th in  t h e  s t a t e  because of t h e  h i g h  

t r anspor t a t ion  cos t s  t o  markets on the  ou t s ide ,  but the west bound 

t r a v e l e r s  i n  the Cal i forn ia  gold rush bought heavi ly  of t h e  products  of 

t h e  a r ea .  This was a  source of considerable  revenue t o  t h e  people of Utah 

a t  a  time when i t  was badly needed. 

.- . 
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With respec t  t o  Docket No. 45, the Connnissicn fo imd and concluclcd t h a t  

t h e  p l a i n t i f f s  were e n t i t l e d  t o ,  and were i n  the  r i g h t f u l  and exc lus ive  

Possess'ion of the  Uintah and &ray Indian Reservation lands i n  the Uintah 

River v a l l e y  i n  the  then Te r r i t o ry  of Utah, and t h a t  t he  defendant i n  

p lac ing  t h e  Band of Wnite River Utes thereon,  without t he  consent of t h e  

p l a i n t i f f - s ,  and without compensating them t h e r e f o r ,  i s  l i a b l e  t o  p l a i n t i f f s  , 

for  t h e  va lue  of an undivided one-half i n t e r e s t  i n  t h e  Lands of s a i d  

r e se rva t ion .  

The Commission entered i t s  In t e r locu to ry  Order t h a t  t h e  p l a i n t i f f s  

should recover  from defendant the  value of an undivided one-half i n t e r e s t  i n  

t h e  lands of s a i d  reserva t ion  a s  of August 15, 1862, l e s s  such o f f - s e t s  and 

counterclaims or  o ther  demands a s  a r e  allowable under t he  Indian Claims % 

Conmiss i on  Act . 
.The Uintah and Ouray Reservation lands a r e  located i n  no r theas t e rn  

Utah i n  t h e  Uintah R ive r ,va l l ey  now kno~m as t h e  Uintah Basin. This  i s  

a l s o  a comparatively well  watered a rea .  I t s  p r i n c i p a l  s t reams have t h e i r  

sources  i n  t h e  high Uintah mountains and e n t e r  t he  v a l l e y  a r e a  through 

deep canyons. Along t h e , r i v e r  courses  i r r i g z t i o n  systems can be cons t ruc ted  

at - reasonable  cos t .  But t o  i r r i g a t e  t h e  higher  bench- lands  which a r e  
' 

extensive' ,  very c o s t l y  reclamation p r o j e c t s  a r e  necessary. These l a r g e r  

p r o j e c t s  a r e  now authorized f o r  cons t ruc t  ion  under t h e  colorado River  

S torage  P ro jec t .  There a r e  thousands of acres  of 10s: grade land s u s c e p t i b l e  

t o  i r r i g a t i o n  f o r  which no water w i l l  be a v a i l a b l e .  

Farming and s tockra is ing  are. t he  h i shes t  ea3 bns t  uses  f o r  vhich t h i s  

a r e a  could have been used i n  1882. 

A t  t h e  tak ing  da t e  of t h i s  a r e a  (1883) by the defendant i t  w s s  remote 

and l a r g e l y  i so l a t ed  from the  r e s t  of t he  T e r r i t o r y  of Utah. T r a n s p ~ r t a t i o n  










