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QPINION OF THE COMMISSION

Watkins, Commissioner, delivered the opinion of the Commission.

The petitioner, The Confederated Tribes and Bands éf the Warm
Springs Reservation of Oregon, brings.this action to recover additional
compensation for certain lands in north central Oregon ceded to the United
States on June 25, 1855, by Indian parties who were referred to in the
cession treaty as confederatedl tribes or bands. The petitioner presents
a claim of recognized title to gll the ceded area and contends that a

portion of that area was also held by original Indian title.
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It is conceded the potitioner is entitled to present its claim in a
representative capacity on behalf of the tribes, bonds or groups who

.

were parties o the 1855 trcaty of cession, but potitioner also asssris

1.
¢t

that is a new entity created by that trecty through merger or con-
federation of o:iginil entities, and that as such it is a‘succcssor in
Interest and thus entitled to present this action in its own right. Its
position in this *equct has been challengecd by defendant.

. Ve hqve for‘determination then the naturc of petitioner's capacity
to Sue, whether defendant has recognized petitionsr's title to the area
ceded Jure 25, 1855, and if not, thon the area to which petitioner has
established original Indian title. |

The first question for comsideration is petiticner's capacity to sue

in its own right as successor in interest to the_Iﬁdian entities signa-
tory to fhe Jure 25, 1855, treaty of cescion upon which the present causes
of action are based, Petitioner's Constitution disclgses that its member-
shi? extonds to every person whese name appears upon the'allotmént roll
of ths Warm.Springs Reservation of Orsgon, to every child of at least
1/4 Indian blood born tc an Indian residing upon that reservation and to
any child of i/S or mor¥e Indian blocd born to a member or former member
of the organization vho has béen adopteﬁ into the Confecderated Tribes of

ficiations for enrollment

])c

the Warm Springs Rescrvation of Oregon. Quald
upon tha allotment roll do not appezr. About 1£78 a number of Paiute
Indians took up residence upon the Warm Sprinzs hoscrvation and petitioner

says they are "11rgelv intermarried" with potitioncer's mombers. Thore
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» are presently enrolled as members of petitioner drganization 207 Indians
of whole or mixed Pzuite Indian blecd. |

It is not appareﬁ't that each member of ths ssveral entities sign-
ing the treaty of June 25, 1855, went upon the Warm Springs Reservation.
The Report of the Subcommittee of the House Committee on Public Lands
published Juns 13, 1950, discloses that Wasco Indians were then residing
. upon the Yzkima Indian Reservation (p. 551), so it seems‘that Petitioner's
memﬁership does pot include all the descendants of the original entities,
Furthermore, the trsaty satities became known as the Confederated Tribes
and Bands of Middle Oregonj; later suit was instiiuted in the Cowrt of
Claims by the occupants of the Warm Springs Reservation.as The Warm
Springs Tribe. of Indiané of Oragen. The pressnt corporation may or
may not include all members of the former named groups. Wl';ile petitioner
may sue in a representative capacity we do not think that its right to do
S0 as a successor in :'Lnterest has been estzblished. Certainly the bene-
fits of any recovery bsr patitioner as successor in interest would flow
to all its members, including Paiutes of the whole blood, a circumstance
clearly beyopé the intent of Congress when it creaied the Indian Claims
Commission.

Petitionsr azss2rts a claim of recognized Indian title to a;Ll the
land descr:'gbed in the Juna 25,' 1855, treaty becausz the Organic Act of
18118 and the Indian Interccurse Act which was extended to Oregon in 1870
each protscted the Indians' rights of person and property, and it is tha
petitioner's position that such protsctive provisions recognizeé the

Indian title to lands which subsequent treaties of cession idsntified.
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Ps:bitio.ner points out ihat extinguishment of Indian titlec west of the
Cascado range was authorized in 1850 and the public land there was
ax'x’eharized to bo sold on February L, 1653; that trcatics of cession of
land east of the Cascades were authorized July 31, 185L, and public land
lavs were extencﬁd to that region on May 29, 1858. Petitioner says this
gifferentiation betwesn land east and land west of the Cascade Range
wvas "to prot:ect only one‘thing ~ the Indian title;" +that an adminis-

" trative interpretation (Attorney General's Opinion, Avg. 2, 185L, and

June 22, ‘1855; Generzl Land Office Opinion, Nov, 23, 1858; Pet. Exs.

Nos. 1hl, 165, 205) that the public land laws applied only where Indian
title had been extinguished must be presumed to have been known to the
Congrass, and Congress ratified the treaty of 1855 so that legal seitle-
ment could be made upon the ced_ed larnd, Petitioner szys: "The effect

of the ratifi?ation of the troaties of ‘:1859 1'~s then to defins the lands
of the various tribes, the title io which had been previously recognized.,"

In other words, the Intercourse and Organic Acts are .said to have
recognized title, and the treaty of cession is said to have identified the
land to which such title applied. .

. We think petitioner has misconstrued the Acts relied upon. The
principle of recognized title is the right to hold land ;;crmanently as
distinguished from. only a permissive occupancy. It was only this pcermis-
sive occupancy, subject to ‘b}go dictates ovaongro:z, vhich ovr Amorican
Tndians held, and which the Organic Act and the Intorcourse Act proscrved
Lo thom. Both thsss Asts were worded similar to thd I-Iorthj.:ost Ordinanco

°of July 13, 1878, so far as the preservation of Indian righis ave con-
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cerned, and that act has never bsen interpreted as a Congressional intent

to recogrdize Indian title whsn coupled with a later treaty of cession for

1S4

identification purposes. Quapaw Tribs vs, United States, Dkt. 1L, 1 Ind,

Clms. Comm. L69, 6Ll

Nor do we thirk the official corrsspondence, ths instructions to
the treaty commissicnsrs or other documents and transactions culminating
in and the circumstancss surrounding the negotiaticns ahd rétification of
ths June.25, 1855, treaty aisclose any intent to give to that treaty any
'greater effect than that of ths usual tr=aty of cession of whateover interast

the signatory Indian parties might hold or claim, Quapaw Tribe vs. United

States, Supra. The treaty makes this zbundantly clear in the wording

preceding the description of the traszt ceded, that is: "The country
claimed by them and included in the following boundaries.”

| Petitioner places much rsliance upon the Haller map of 185L which
was submitted with Agsnt Thompson's response to Superintendent Palmer's
instructions thzt he ascertain the location, numbser, condition and means
of subsist;nca of the Indians wﬁﬁhin his District. Thempson forwarded
that map as én 2id in forming a garrect idsa of the "locality" of the
Indians; some of vhom he had not yet contacted, and it was only the
topographical accurancy of the map that he commended (Pet. Ex. 305).
The variance betwcen the description of the ceded area and the tracts
assigned the Indians upon this map, as well as the guestion of vhen and
by whom additional data was imposcd upon the map asldisclosed by thrsa

photostatic copies which are in evidencs, Pet. Exs. 73(1), 73(2), 1L8;
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Def. Ex. £2, all argue effectively against giving much consideration to
+he Haller map #s evidence that the subsequent treaty was meant to be a
recé;gnition of Indian title. A subsequent letier by Haller, writien while
a Captain in the U, S, Army stationed at The Dalles, contains a statement by
him to the effect that the Cayuse Indians owned the country west to the
Cascadss, and further militates against assigning much weight to this
earlier map (Pet. Ex. 172).

The government!s po_l_.icy was not to recognize title to land to rest
in the Inciians of the western coastal region {Pet. Ex. 311), and there is
no evidence that Congress when ratifying this 1855 treaty possessed any
information or had any knowledge that anything more than the ratification of
the usual Indian treaty of cession was involved. The treaty commissicner's
comment in his forwarding letter respecting a possible conflict between
this and a prior cession obtained by him from the Cayuse Indians discloses
his‘indifference to the actual territorial lindits of the ceding Indiaus
(Pet. Ex. léé), and the record is void of any evidence that any effort was
made to learn the actual territorial claims of the various Indian entities
confederated under the June 25, 1855 treaty, either bef;:ra 5 during or after
that treaty council. We t;lin};, also, that the ireaty reference to a res-
ervation cannot be interpreted as recognizing original Indian title to
the reservation trazt Hut that it shows ins‘beéd a grant to the treaty
entities by the government of land for their use as a reservation there-
after. This must be so for originzl title land could te reserved only
by the entity holding such title. The Wasco chief, Mark, stated during

tha gouncil that ths ressrvation land was unkacwn to him and that hs had
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never seen it, nor is there ovidence of the Wasco coming this far south
for ény purposs so the Wasco can scarcely be said to have held the reser-
vation tract undcr criginal Indian title, It does not appear that any
one or more of the several entities executing the 1855 treaty received
any consideration for agrecing to share with the others a tract of

land reserved by them from the cession area, and it appears to be a
logical conclusion that nonse of them believed they Weré reserving a
tract to which thsy held original Indian title but upon which the other
entitie$ would resids with thsm thercafter.

A study of the treaty language convinces us that the Indians ceded
211 the intersst they owmed of claimed in the entire ceded area, and
that the'reservation was a granting or a setting aside by the government
of a tract for their use as an Indian reservation rather than a reser-
vation by the Indians of a small tract within the cession.

Since we have found no sound reason in fact or in law sustaining
petitionert's claim of recognized title; and since we believe fhat the
evidence clesarly discloses thers was no intent to recognize Indian title
to any of the land within the ceded area, we conclude the petitionerts
cl2im of recognized Indian title is not supported by a ﬁreponderance
of the evidence and have found against it in this respect.

The remaining questions are: WVhat was the nature of the land-using

]

units signing the cession of June 25, 1855, and what portion, if any, of
the claimed area was held by original Indian titls by either of such entities -
upon that date? The area so claimed is describsd in Petitiomar's Proposad

Finding of Fact No. 20 and is outlined in red upoa its Exhibit No. LO1.
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The cvidence discloses thut the Indians signing the 1855 treaty
were divided into two wholly separate linguistic groups. The Wasco
Indians who wore divided into three groups known by the geographic names
of Cascades Vasco, Dog (Hood) River Wasco, and Dalles Wasco, spoke a Chi-
'nookan dialect and the Wayampum Indians consisting of four separate divi-
sions known as tho Tenino, Wyam, Tygh, and John Day River Indians, spoke
the Walla Valla dialect of the Sahaptin linguistic family. The two groups
wers frienélly and had a similar culturs, mﬁtually intelligible languages
and a common living pattern except that the Wayampum occupied well con-
structed dwellings in villeges near their fisheries and wintered in
nearby more sheltered areas in less well consiructed buildings, whereas
the Wasco groups appear to have wintered in their principal villages
nea.r their main fishing stations. Both practiced exogamy and polygamy.
Their econony was linked to the sireams from which they oblained a
variety of fish but principally {,he salmon which was their primary item
of food and, in dried form, their medium of barter in the extensive trade
they carried on at their vilié.geé along the Columbia river with Indians
of other t;t'ibes and nations visiting there during the fishing ssason.
Their fishing stations were individually ovnsd and passed by inheritance,
but ownership involved a sort of stewardship of ths right to exploit the
fishery under an established order of préccdence s 1.e., the immediate
fal'ilily, the village group, the etlmic grovp and then friondly Indians.
Visiting Indians paid tribute for fishing privilegos (Pot. Ex. 8, p. 95).

Both Wasco and Wayampum supplemented their diet with wild game, borrios
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and roots which they obtained in dried form through trade with other
Indians azd for whi:hvthey went inland each spring and fall. Some members
appear ts have, however, remained at the villages during these foraging
trips. (Pet. Ex. 302).

Petitioner claims that each of the three Wasco entities were separat;
tribes. The defendant maintains that they possessed an autonomous village
status, The petitionsr claims that the four Weyampum entities each
enjoyed complete local autonomyfbut that there was aﬁ over-all political
unity formsd by a chief from each of the four Wayampum entities serving
upon an over-all council which, however, was without power to enforce
its decisiéns ar:d which no individual or village was bound to obsy.

This ineffectual advisory council petitioner contends bound £he Wayampum
into 2 tribzl entity. Defendant's position is that separate, independent,
autonomous dual villages without any political unity are the only land-
holding entitizs showm tc have existsd among the Wayampum.

Petitioner!s posiiion is éottcmed upon the testimony of its expert
witness, Dr. Verne F. Ray, both with respect to the land using entities
of the Wayampum and Wasco and with respect to the area it is said each
held under original title. Accordingly we have examined with cafe Dr.
Ray's testimony given before this Commission and his earlier publications.
Df. Ray testified that his field work among the Plateau Indians, including
the Wayampun, was done between 1928 and 19L0 (Trans. p. 50), and that he
has done ethnohistorical werk since 1953, 211 historical data relied upon

by him being in evidencs in this docket (ZTrans. p. 213). Dr. Ray's first
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publication reflects ficld work among the Plateau Indians vwhile he was an
undergraduate. Based upon that work and about 2% to 3 monmths work among
the Waysmpum in 1935 (Trans. 232-2l0), Dr. Rey published other articles
during 1938, 1939 and 19L2. He participated in & large-scale culture
element study cohducted by Dr. A. L. Kroeber during 1936-7, working

with pstitioner Indians among others, and in 1954 co-authored an article
with Nancy Oestreich Lurie discussing the Lewit and Clark Journals of 180L-
1806. Additional field work during 1935 to 1940 is not reflected in his
publications, but. is, he testified, the basis of his testimony before this
Commission (Trans. p. 277). This must, however, exclude the culturs
element study since he testified his report therecn was based upon the
research he performed for that specific work.

(a2) In his "Native Villages and Groupings of the Columbia Basin
which was published in 1936, Dr. Ray said the Columbia Basin is north of
the Blue Mountains in Oregon and betwsen the Cascades and Rocky Mountains,
He said he found "notorious unrelizbility of native verbal traditions when
they(the Indians) refer to history a few gonerations or rmore removed;" that
"political affiliations of any kind between one and another village of
any of the social and geographical units here treated was entirely lacking.
In other words, the political unit was the village itself, any political
entity of greater embrace being wholly unknown." He cited with approval
Dr, Leslie Spiert's observaiion that local comunitics within this
rzgion and particularly among the Wishram were usuclli zulonomous and
cdded that intermarriage between the villages was commen; that common

runting, berrying and root gathering grounds were vccd by several villages
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at which ¢ime village affiliations were largely forgotten; that:

"Boundarics bsiween groups of the Ceolumbia Basin varied
greatly in cxactitude, as might be anticipated under the
conditions outlined above. Almost all villages wers located
on waterways, resulting in boundaries being most definite at
points where streams or rivers were crossed. The greater the
distance from population centers the more vague the lines of
demarcation grew. Thus, far back in the hunting territory or
far out in dsssert root digging ground, boundaries scmetimes
faded completely out. * % % But during the gathering of this
material every group in the Basin was visited and the maps
were first drawvm in the presence of informents as information’
was given, bit by bit, including villaze locations as well as
lines of.boundary. This procedurs permiticd a degree of
accuracy and completeness wnicn csuld not have been achieved
through recoastruction irom notes," (Underscoring supplied)

In the accompanying sketch on page 119 of that publication the eastern
boundary claimed for ths VWayampum is represented by a line shown as runniné
south a short distance west of the John Day River,

(t) In 1938 Dr. Ray publishéa his "Tribal Distributions in Eastemn
Oregon and Adjacent Regions," based upon field work completquaround 1936,
including a few weeks with the Wayampum, in rafutation of claiﬁs advanced
by Joel V. Berreman, James M., Teit and Leslie Spier respecting an early
northern movement of Shoshonsan people within Cregon (Trans. p. 227-232).
In discussing a Wayampum-Umatilla division lins, Dr, Ray then wrote:

"In Oregon a much grzzter area was held, reaching south
to the John Day River, % % 3¢ Umatilla families somelimes
camped as far west a5 the John Day River; reciprocally the
Wayampum or Tenirno enjoyed free movement eastward to Villow
Creek., Even on the Columbiz River, where lines of demarcation
were usvally very definitz, several villages were jointly
occupied by Umatilla and Tenino,"

On page 386 of this publication Dr. Ray platted the Wayampum-Umatilla
division line as running south between John Day River and Willow Cresk
drainago. He wrote that the tribal tcrritories outlincd by him at that

time had persisted without materizl charnge since time immemorial, that the
p <« 5
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southern Vayampum boundary was indefinite, that his Umatilla-Wayampum
line was a2 division by him of overlapping use areas, Referring to the
Wayampum collectively, he said the Tenino had a V"rigid village composition."
(¢) Dr. Ray's thesis for a Doctor of Fhilosophy degree from Yale
University in 1937 was published during 1939 as "Cultural Relations in
the Plateau of Northwestern America." In it he quoted George Peter Murdock's
1938 publication concerning the Wayampum (Ray's Tenino) having been
divided "into four Sub-tribes or rather pairs of villages," and commented:
This unique arrangemsnt of pairs of villages illustrates the
depth of the village concept and indicates a persistent
village allegiance,
and continued to say that many significant units of larger compass such
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point is that the larger unit is invariably ethnic or social, or linguistic
in nature, never political.” He wrote that the typical Plateau organization
had highly specific territorial segmentation along river courses which

was determined with regard to fishing rights, but the hunting territory

was invariably used in common; that the political attitude toward hunting
and fishing territorial rights differed essentially; that if he was a
memper of an ethnic group a man was only exercising his rights when he

made use of any part of that group's hunting territory.

(&) During 1936 Dr, Ray did field work in commection with a culture
element study directed by Dr. A. L. Kroeber. During July, 1937, he
extended that work to the Coeur d'Alenc, Umatilia and Wavampum. FHis
report appears as Chapter JXIT of Y"Culture Elemsnis Distributions," pub-

lished in 1%L2. For this work Dr. Bsy's principel Veyerpun informent

"
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was ; Tenino Indian who had been born during 1896 and who consulied with
mora aged Wayampﬁm during Ray's interviews with him. The resultant report
recites that prior to reservation days the Wayampum had a village autonomy
but no tribal organization and no unit larger than the village; that
each village ordinarily had one leader, known aé a chief, who appointed
temporary assistants and whosz functions were those of an arbiter or
adviser; that an acccmplished warricr was chosen for military functions;
and that there were village and individual territorial rights but no
recognized tribal fights among the Wa&ampum.

(e) Dr. Ray testified that his research subsequent to 1935 has
cansed him to reverse his former conclusions of rigid village composition

among the Wayampum or Tenino; that he now considers it a high probability

but not a eertainty (Trans. p. 283), that the Wayampum placed great

emphasis on a hierarchial arrangement under which each sub-tribs had
two capital villages and perhaps cthers, each possessing complete local
anionomy but zach having one or more chisefs and with one chief from each
village forming a tribal council having an over-all political unity,
although he testified that individual Indians or separate villages could
refuse to be governed by that council's decisions (Trans. p. 152). He
said the bulk of the péopie rotated between winter and summer villages
but that individuals might go to any village within the ethnic group at
will, and that all territecry was tribally ovmed.

Dr. Ray testified also that hs now believes ths Wasco formed
three separate tribes in pro-reservation timss; that they had a bi-lateral

system of government; that relatives of a tribal chief had a great deal
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of influence but that each tribe had only one chicf; thst they had no
over-z11 political unity or tribel council; that by 1655 they possessed a
sense of Upper Chinoolan unity bul still retained thelir early territorial
bouniaries {Trans. p. 110-115); that cach of the three tribes used and
exclusively controlled an area as outlined in red by himAupon Petitioner's
Ehibit No. LO1l; that the broken lines on said exhibit represented pre-
white trzils; that each of the three Wasco tribes and the Wayampum entity
exclusively used and occupied their separate ereas in such manner as to
constitute original Indian title thereto.

We think the most dependable accounts by Indians of their pre-

reservation land-using entities and subsistence arsas are those taken

from Tndians 1iving 28 near the Aate in anesiion ss naseihlos +hot the

poesibility of error increases in ratio to the number of intervening

generations. Pitt River Indizns of California vs. United States, Dkt.

2h7, 7 Ind, Clms., Comm. 815, 856, We find support in Dr. Erminie Wheeler-

Voegelin's statement in "The Northern Paiute of Central Oregon" that "by
1945 the possibility of doipg 'memory ethnogrephies' of so-called zboriginal
Norfh American cultures was‘generally recogrnized as a thing of the past;"
in a comment by Messrs, Leslie-Spier and Edward Sapir in “Wishram Ethno-
graphy" that early political and territorizl units within the present area
were not sharply defived in 1930 (Def. Ex. €1), and James M. Teit'!s remark
that in 1909 he found his informants from this »egion were "rather vague”
about territorial boundaries (Def. Ix. 47).
There is substantizl evidence identifyiu,, ihe Wasou as a iribal

unit within the sense cf that word as used in ihe InZizn Clsims Conmission
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Act, and we are persuaded this is the rightful indentification. The Wasco
were geographically separated from 211 other Chinookan Indians by either
tha Cascade Range or the Columbia River. They posscssed a common culiure,
a2 common economy and except for a slight‘inflection in the speech of the
Cascade Wasco, they had a common language. They occupied separate in-
dependent villages, but recognized close ties of kinship between the
inhabitants of such villages, and individuals moved freely from one village
to any other within the entire Wasco group. FEunting and food gathering
areas were available to all without rsgard to village affiliation. Only
‘their fishing sites were privately owned, yet each such site was never-
theless available to all, private ownership besing only a right to regulate
the order of use. They had separate chiefs within the several villages
and retained separate chiefs even after going upon the Warm Springs
Reservation and following the election of a hcad chief for the confederated
Indian entities as provided by the 1855 treaty. A sense of over-all

Wasco unity is disclesed in the testimonmy given before a Congressional
Committec on February 18, 1691, by various Indians vho attendad the 1855
treaty council and wha each referred to the Wasco as a tribs., The specific
word 'tribe! was undoubtedly adopted from the English, gut we find it
significant that the reference is to the Wasco as a wnit (Pet. Ex. 389).
The same is true with respect to testimony before the Court of Claims in

Warm Springs Tribe of Indians of Orasgon vs. United States, 95 Ct. Clms. 23,

by residents of the Warm Springs Reservation, given at 2 time when
aboriginal tribal status was not a matier of concsrn (Pet. Ex, 379-B).

The rocord contains a number of refercnces to the thrce Wasco groupings
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from which it msy be inferred ithey were considering to be independent
entities but we think the predominaiing documentery evidence indicates
they wers concsidered one people, one Indian entity or iribe, by many of
the government cofficials and other whites coming in early contact with
them. Travelers such as Thomas J. Farnham (18L3) called them 2ll

Chinooks (Pet. Ex.12); George Gibbs referred to them as the "Tsinuk"
nation (Pet. Ex. 15); Gustavus Hines called them Wasco Indians (Pet. Ex. 21).
James Mooney in his "Ghost Dance Religion" (1894) wrote the name Wasco

was éometimes used for cognate groups nezr The Dzlles and the Cascades

of the Columbia and indicated there was ornly one Wasco entity within this
region on his map of 1894 (Pet. Exs. 30a, p. 7hl; 81). Official references
to the Wasco as a unit include Captain Pleasenten's map of August, 1859,
prepared from maps of ?ather DeSmet, and showing only Walla Walla and
Wasco Indians west of Willow Creeck and south of the Columbia River (Pet.
Ex. 68); Major G. O. Haller's map. of 185L showing only Wasco Indians west
of the DesChutes (Pet. Exs. 73, et al.); the Orcgon Military Departmental
map of 1855 showing only'Wasco,indians west of the John Dzy ﬁiver (Pet.
Ex, 89); Superintendent Palmer's r;commehdaticn of July 8, 1853; that
treaties be negotiated with the "Wascopans", the Cayuse, the Nez Perce and
others (Pet. Ex. 12L); Palmer's letter of April 5, 1855, referring to
Agent R, Rf Thompson's sistrict as containing John Day, DesChutes and
Wesco Indians (Pet. Ex. 15L), and his report of July 6, 1855, that he had
treated with the Jchn Days, all bands on the DesChutes River, and the
Wascopams or Dalles Indians (Pet., Ex. 167); Agent Thompson's report during

November, 1855, that there were L03 Wasco Indians, 150 of them terporarils
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on Dog River and 250 near his own residence (Pet. Ex. 130), at encampments
designated for friendly Wasco treaty Indians by Superintendent Palmer (FPst.
Ex. 177); and Agent Thempson's report on March 2, 1856, that the Wasco
treaty bands had gone to the Warm Springs Roservation (Pet. Ex. 193).

We belisve in view of the facts that (a) thé Wasco were geographically
separated from other Chinook, (b) that their villages were confined tq
a space only about L0 miles long aiong the banks of the Columbia River,
and (c) that Indians speaking another basic language were both south
and east of them, it was a natural reaction for the Wasco to regard them-
selves as one peoplé. Joint usage of hunting and gathering areas, a
ready interchange of members between villages, and the later references
to the Wasco as a tribe by individuals living on the Warm Springs Reser-
vation all indicate a recognized over-all unity. Defendant has introduced
excerpts from Edward S. Curtis! article concerning Chinooks wherein
Curtis said they lacked tribal instinct to a remerkable degree, We

believe the peculiar circumstance surrounding the Wasco reduces the

. efficacy of this statement as to them, although it may be quite applicable
to Chinookan tribes to the northwest. So we have concluded that the Wasco
at the time of the 1855 cession were and had been for some years there-
to fore a group of autonomous village Indians having sufficient unity to
qualify as a tribe within the intent of the Indian Claims Commission Act.

Muckleshoot Tribe vs, United States, 2 Ind, Clms, Comm. h2k.

With respect to the Wayampum, Dr. Ray's earlier position that there
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existed. separate, zutonomous villages among 2ll tio hoyampum grovps

L d
)
H

finds support among the writings of other scientists and observers
James Mooney, writing in 1863, refcrred to the Wayampum as ind=pendent
trives (Def. Ex. 43)., Defendant's witness, Mr. Suphan, who did field

work for six months among petitioner and other Indians and spunt enother

six months in literary research preparatory to testifying hercin, said

his Indian informants concurred that each Uzyampum grovp was independent of
the other; that no paramount tribal entity cristed among them prior to
raéervation’times (Def. Ex. 17, and Trans.). Dr. George Peter Murdock whose
ressarch among Indians on the Warm Springs reservation was conducted

during 153L-1935, called them Yoriginally incependent sub-divisicns" or
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vwhom they were a part, were usually independent autonomouS‘v{llage Indians
according to Ruth Murray Underhill, author of "Red HMen's America."”
Wayampum dual-village groups appear to have acted singly and.in
concert in attacking and defending themselves from the Snake Indians.
Their villages were much farther apart than those of the Wasco, thus
encouraging independent action. " The John Day River Indians were also closely
associated with other Walla Walla speakins Sczheptin Indians to the east
and they went n~~th of the Columbia to Mt. Adams for berries. The Tygh,
Tenino and Wyam went berrying to Mt. Hood, but all four hunted together
in the area sough of their villages.
The minutes of the 1655 <reaty council disclose the Weyampum divisions

or groups wers treated with as indeprendent iribss or bands; ilhey did not



act in concert but the treaty was signed by Tenino and Tygh cne day and by
the Jchn Day and Wyam on another date. Thereafter a few John Day River
Indians went upon the reservation, but a band of them living about Clarno,
Oregon, 4id nct do so until 1378. OCther documentary references to their
independent status include the January 29, 185L, report of Major G. J.
Razinss, commanding the Lth Infantry at Forit Dalles, that the Indians

near by wers the DesChutes and Wasco. He did not mention Tenino, John Day
River ‘or Wayampum Indians. Govérnor.Stevens’ report of 18§h mentions John
Day River and DesChutes River Indians. Pleasenten's map of 1859 listis
only "WallsWallaj" Haller's map shows the DesChutes Indians along that
river; the Tygh, and the John Day River Indiansj James Mooney's 18SL map
shows "Waiam" on the DesChutes River, "Tuckspush® on the John Day River,
and "Taiag" iﬁ the region of Tygh Creek. Agent A. P. Dennison on August
1; 1857,_aévisad the Sﬁperinteﬁdent of Indian Affairs that the DesChutes
had formerl& "occupied that section of country between the Dalles and ths
Ty-ich River;; that the Ty-ich "formerly occupied the Ty-ich valley and
the country in its vicinity, vhich lies about thirty miles south of Fort '
 Dalles;" and that £ﬁe John Day River Indians Yoccupy the country in the
immediate vicinity of the river bearing that name.®

The same witness before the Court of Claims in Warm Springs Tribe of

Indians of Oregon vs,-United States, supra, and before the Subcommittee
of the House Commitiee on Public Lands referred to hereinbefore, when

referring to all the Wasco divisions as the Wasco tribe, referred to tha
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Wayampum as several separate entities, the Tygh, the Lower DesChutes and
the Upper DesChutes. These statements are illustrative of the manner in
which the Indians themselves regarded iheir relationship. It is true the
references omit the John Day River Indians, yet there is nothing to equate
the John Day Rivers with any one of the other three Wayampum divisions;‘ .
their actual existence camnot be denied; and they were considered by
persons familiar with them, both before and after the treaty date, as a
separéte division of the Wayampum, .

We think the weight of the evidence supports our finding that in
"pre-reservation days the four Wayampum groupings ﬁere autoncmous village
Indians, héving no over-all political unity; that the largest land-holding
unit was the dual-village within each separate grouping, and that such
unit exclusively held, used and occupied an area within the immediate
vicinity of the villages; that beyond such restricted area the land was
exploited by 211 the Wayampum entities without respect to village affili-
ation., Within these arsas of joint user by separate land-using entities
no aboriginal Indian title ;ouia develop, the necessary ingrsdient of
exclusive use being absent.

Defendant urges that original title canmot be found for land used by
the Tygh Indizns beceuse such title requires exclusive occupancy from
time immemorial whereas Tygh occupancy of the region about Tygh valley
and Shrear's Bridge on the DesChutes River originated about 1820. George
Peter Murdsck's Tenino informant who was born in 1859 roported to Professor

Murdock that his grandfather told him of participating in the cxpulsion
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of ths Molala from this regicn when a lad of 19 or 20 years of ago (Def.
Ex. 52, p. 398). James M. Teit also fqﬁnd evidence of this later expulsion
(Def. Ex. 67, P. 107), and we have accordingly found that Tygh occupancy
of this section solidified during the first decads of the 1%th century,
long beforz defendant's sovereignty éas indisputably éxtended over

Oregon territory by the treaty with Great Britain in 18L6.

This Commissicn said in Citizen Band of Potawatomi Indians vs. United

States, 6 Ind. Clms, Comm. L61, that it was a present right of exclusive use,

occupancy and possession which had continued over thirty-five years that the
Government intended to and did acquire by the treaty involved in that case;
that the additional time could not have more completsly aubjected the land
to the dominion of the Ottawa and Potawatomi Indians, and that their possession
and right of occupancy was as sacred, as complete and as valuable as
though their original arrival in the country ﬁas lost behind the veil of
antiquity, which would, of course, have given them occupancy since time
immemorial. We think a like situation prevailed in the present instance,
and that if the Tygh can show exclusive use, occupancy and possession of an
area about Tygh Valley and Shrear's Bridge continuing from.their expulsion
of the Molala until their cession in 1855 it may be said such occupancy
constitutes original Indian title and is a basis for a claim involving such
title within the scope of the Indian Claims Commission Act.

The Commission is faced with the difficult task of fixing territorial
boundaries for the several ssparate land using entities with but little

more than the locations of various villages to guide it in many arsas.
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Furthermore éince sovereignty of the United States indisputably attached
to this territory in 18L6, the question of original Indian title must be
approached in the light of conditions existing in 18L6 inasmuch as the
.land-using entities could not increase their aboriginel terriforial limits
as against the interest of the United States after sovereignty had

once attached to the land, ITowa Tribe et al., vs., United States, 6 Ind.

Clms Comm. LéL, 502.

The evidence before us as well as that of which we take judicial
notice discloses that the Wasco and the three Vayampum entities were ancient
enemies of the Snake Indians of southern Ofegon, vho were identified as

part of the Northern Psiute in Dkt. 87, Paivie Indians ve. United States s

7 Ind, Clms. Corm, 322, Dr, Omer C. Stewart's map introduced fhsrein as

Cl. Bx. No. SL2 shows the early boundary of these Shoshonean speaking people
a.é running north in Oregon to Mt. Wilson in the Cascade Rangs, thence .
eastward across t‘he DesChutes River and then north along the eastern side of
that river to about the Willamette Base Lire; thence east across the John
Day River and. then south to the 45° of latitude ; thence eastward. Dr.
Stewart testified in that case ‘lﬁ:at by 1820 the Shoshonean speaking people
were pushed south of a line drawn from Mi. Jefferson in the Cascade Range
northeasterly zt.re the Warm Springs river to the L5° of latitude. Dr.
Julian H, Steward szid he had found only a few sources indicating the

?aiute were west of the DesChutess River and assigned the Snakes an arca
east of that river as far north as Crooked River, then east alonz the John
Day and its northern fork. (Def; Ex. 136, p. 177-125, Dxt. 87).

Other evidence discloses the Snakes once extconded far north into
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the claimed area and that they were gradually driven sputh by the Wayampum
and Wasco, asSistad by their relatives, the Skeen and Vishram from north
of the Columbia River., It is evident this expulsion was in progress when
Lewis and Clark visited the region in 1804-1805, and that it was accomplished
through the exertion of a superigr force against the r;;isting Snakes.
So the problem becomes one nct so much concerning ancient territiorial
boundaries as determining what part of the claimed area has been showm
to have been wrested from the Snakes and subjected to such exclysive
6ccupancy and use by petitioner Indians prior to 18L6 as may be sufficient
to create an original Indian title.
The Wasco

It is ponclusively established that the Wasco used and occupied the
land about their several villages and fishing stations along the southern
bank of the Columbia River from the Cascades in that river up stream to Big
Eddy, Oregon, with but four miles of river bank between their easternmost
village and the Tenino's western village, azid that they were thore within
the first decads of the 19th century. There is no suggestion in the record
that any other Indians came into this region immediately east of the summit
of the Cascades with claims of territorial right., But a common boundary
between the Wasco and the Tenino and Tygh adjaceﬁt to them oﬁ the south and
east is indefinite, Documentary evidence is restricted to remarks that the
Wasco went inland, to the interior or to the northern slopes of Mt, Hood for
hunting and food gathering. Ths Tygh, Tenino, and Wyam also went berrying

on the slopes of Mt., Hood,. and during the 1855 treaty coucil ths Wasco
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Chief Mark claimed the land south ‘o Tygh Creck (Def. Ex. 5). Dr. Ray

hzas given the Wasco an east and south line commencing on the Columbia near

‘ their easternmost village and thence southerly to and along the drainage
divide between Mill Creek and Five Mile Creck to the drainsge divide of
Hood River and along that divide to Mt. Hood. Mr. Suphan adopts substantially
the éamé line except that he states there were areas of joint user south of
Mt. Hood, in the region about Dufur, Oregon, and in the courses of Zigzag
and Salmon Rivers which are outside the claimed area, to the west of the
summ.t of the Cascades. There is no use indicated of the upper slopes

of Mt, Hood, much of which is covered with glaciers. Petitioner's exhibit
405 indicates a line drawm south from a point on the Columbia River two miles
gast of Big Eddy, Oregon, to the Fifteen Mile Cfeek, down that creek to a
point 'hali‘way between its mouth and the mouth of Five Mile Creek, thence
.southwest by the shortest line to the drainage divide between Five Milse
Creek and Mill Creek, and then;:e southuest alaong said'divide to the eastern
limits of Hood River drainage will terminate nearly east of Mt. Hood.

By extending that line w«;stward:'to the Range line between Ranged & and 10
East, thence north along said Range line to the Township line between
Townships 1 and 2 south to the summit of the Cascade Range would, we think,
bound the area < exclusive use of the Wasco and enclose the lower slopes
of Mt. Hood, We have accordingly fixed tl';is line as the east and South

- Viasco boundaries., Wasco territorial claims znd Wasco usage may have ex-~
tended farther south and southeast, but undsr thc evidence, which we be-
lieve is the best obtainabls at this date, we cannot in good conscience fix

an original title boundary line farther cast or. south than this.
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The Wayampum

The Tenino, Wyam and John Day River Indians' fisheries and '»f:'.llages
were principally concentraiod along the Columbia betieen a point L mles
east of Big Eddy, Oregon, and the mouth of John Day River, with the John
Day having residences near Clarno, Oregon, about treats;'gtime. There were
other fishing sites farther up the Columbia, and Dr. Ray testified the
Wayampum owned the country eastward to the drainazge divide between J chn
Day River and Willow Creek. In his 1938 publication he said the country
between tiese streams was jointly used by Wayampuz and Umatilla; that there
were jointly occupied villages there, and he divided the ‘area between them.
Major Alvord in 1853 said Willow Creek was the northeastern limits of Wayampum
territory (Pet. Ex. 383), and Governor Stevens so sketched it in 1855 (Pet.
Exs, 87, 88). Haller's map of 185l shows "Scattering Bands Inds." on Willow
Creek (Def., Ex, 80; Pet. Ex. 73), and that same year Superintendent Palmer
said the Cayuse were immediately east of a line drawn south from the mouth
of Willow Creek to the headwaters of John Day River (Pet. Ex. 135).

Melville Jacobs gave Willow Creek to the Umatilla (Def. Exs. 22; Ll,
p. 62), but Professor Murdock said the Umatilla - John Day River territorial
boundaries met at Arlington, Oregon (Def. Ex. 52, p. 357). Edward S. Curtis
placed the Cayuse-John Day division line on the John Day River (Def. Ex. 2L)
and Charles Wilkes' 18L1 map shows Cazyuse on that river (Def. Ex. 75). Eth-
nologist John R, Swanton said the Cayuse country e;:tended west to the DesChutes
River (Def. Ex. 66, p. L15); Captain John Fremont found a Cayuse camp on the
DesChutes in 1843, and the next day met a few Snakes and some Nez Perce Indians
(Def. Ex. 108). Agent A. P. Dennison at the Warm Springs rescrvation during

1857 said John Day Indians formerly lived in the immediate vicinity of the



8 Irnd. C1, Comm. 557 610

John Day River (Def. Ex. 15). Defondant's witness, Robert Suphan, said
the John Day Indians used the river valley without indicating vhether he
meant the immediate valléy or the river drainage.

Dr. Ray's map of nearly 80 Wayampum village sites (Pet. Ex. LO3) shows
Wayampum villages several miles east of the John Day River, one being near
£rlington, Oregon. It appears to us that the number of Wayampum Indians
~ between 1830 and 1855, their economic dependence upon fish for food, the
abundénce of fish all along the Columbia and its major branches, the trade
feud between petitioner Indians and the Snake Indians to the east and south,
casts considerabls doﬁbt upon Ray's village sites; some of which are in what
would havé been qui‘be exposed locitions, particularly since Ray gives no date
or length of occupancy for them but testified that if the Wayampum were able
to go into a country, sst .up camp.for a few days or a week and then return
sa.fély home, they then considered they owned the country, that it belonged
to them (Trans. P. 296). While such a brief occupancy denotes a degree of
usage, it omits the element of exclusiveness essential to create original
title.

We aré of the opin:’?on fhe evidence will not support a finding that
the John Day River Indians, who were the most eastern of the Wayampum group,
exclusively used and occupied the country east of the immediate vicinity of
that river. Ve have found their eastern lintits a short distance east of the
John Day, having adopted st;*aight lines in tounding v:haf; ve believe to be
their use area for ths sake of ease in description and computation of acreage.

From an exhaustive study of the entire record we conclude petitionsr has

not shown exclusive use and occupancy of the southern portion of the claimed
































