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OPDJION OF TH3 GO?.2$ISSIOM 

Uatkins, Connnissionsr, dehvered  the  opinion of the  ~o&~lission.  

The pet i t ioaer ,  The Confederated Tr ibes  ad Exids of the Iim 

Springs Reservztion of Oregon, br ings  t h i s  ac t ion  t o  recover add i t i ona l  

compensation f o r  c e r t a i a  lands i n  north c en t r a l  Oregon ceded t o  t h e  k i t e d  

States on June 25, 1855, by Indian pz r t i e s  who vere re fe r red  t o  i n  t h e  

cession t r e a t y  a s  confederzted t r i b e s  o r  bands. The pe t i t i ona r  preselsts 

a claim of recognized t i t l c  t o  z11 t h e  ceded area  m d  contends t h a t  a 

por t ion  of t h a t  arsa  was also he ld  by o r i g ina l  India t i t l e .  
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It i s  coxcdod the pctii;i.onor i s  ontitlecl t o  prescnt  i t s  claim in a 

represcnh t ivo  capacity on behalf  of t5c t r i bc s ,  bznds o r  groups vho 

xerc partics  t o  tho 1655 t r e a t y  of cossion, but po t i t i ono r  a l s o  a s s e r t s  

thzt i% i s  a 20:: e n t i t y  created by t h a t  t r e z t y  through mcrgcr o r  con- 

federa t ion of o~ ig i a -11  e n t i t i e s ,  2nd t h a t  a s  such it is  a successor i n  

and thus  enti-;;led t o  present  t h l s  act ion i n  i t s  o?m r i g h t .  I t s  
. . 

position i n  t h i s  ~ e s p e c t  has  been challenged by defendant. 

. Wo have f o r  determination then l;hc naturc of p e t i t i o n s r t s  capaci ty  

to sue, uhstller dsierdznt has recognized pe t i t i one r ' s  t i t l e  t o  t h e  area  

ceded Jurm 25, 1855, ad i f  not ,  thil t h e  araa t b  ~ d ~ l c h  pe t i t ioner  has 

established o r i g i n d  Indi'm t i t l e .  

The first qusstion for cansidera t icn  i s  p e t i t i c n e r r s  cqac-ity -Lo sue 

in i t s  om r i g h t  as s x c e s s o r  in interest t o  t he  Iildim ent i i t i e s  signz- 

tory %o t>e Jwe 25, LESS, trsety of cession upon which tho  present; causes 

of actlon are based. Pets- t ionerfs  ~onst i txt ' lor ,  d i sc loses  t h a t  its member- 

ship extends ts every person ahcse name appears upon the  xl lo tmcnt  r o l l  

of ths EIum Spi-hgs Ress-rt-ztio9 'of Oro~on,  t o  every child of a t  least 

- 1/L Inciian blo36 born tc a n  I r Z i a n  ran id ing  upo:~ that reservation =d to 
. , 

2UlY c x l d  of 1/8 or more Ind-ian bloc6 born t o  a membcr o r  former msrgber 
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are  present ly  enroT2xl zs rneni5er.s o f  po t i t ioner  brgmAzztion 207 Indians 

of whole GF m b e d  F221k9 Icdizll Slczd. 

It i s  not ;ipy;arat t h a t  each meiabor of the s a v e r a l  e n t i t i e s  sign- 

i ng  the  t r e a t y  of Jum 25, 1855, wmt upon the  \?a-m Springs Reservation, 

The Report of t h e  S u b c 3 d t t e e  of the Hoiise CoirnZ5tee on Public Lands 

published Jun3 13, lSSO, disclases tha5 Wasco Indians  uere t hen  res id ing  

upon the Y d s i m a  Ir.3ia.n Rzserqztim (p. 551), so it seems t h a t  Pe t i t i one r  1s 

menibership does r o t  i ~ c l u c l e  all the descendants of the  o r i g i n a l  e n t i t i e s ,  

Fbrthmnora, t h e  trtaty m t i t i e s  became known as ~ . o  Confederated Tribes 

and Bands of Yliddle 0rego-n; l a t e r  s i t  was I n s t i h 5 e d  i n  t h e  Court of 

Claims by t h e  occupzats of the K m  Springs Rcser7:ation .as Tho I-?arm 

Springs Tribe of Idlans of Oragcn. Tha pressnt  corporation may or  

may not include all nerhers  of th9 f om.er nmcd groups. While p e t i t i o n e r  

may sue i n  a reprasentatLve czpacfty we do not  t h i z  t h a t  i t s  r i g h t  t o  do 

so as a successor i n  ints~sst  has been es tablfshed,  C e r t a i d y  t he  bene- 
1 

f i t s  of any recovery by p 3 t i t i x z r  as scccessor i n  i n t e r e s t  would flow 

t o  all its members, i ~ s l i l d i ~ g  P d ~ t e s  of  the whole blood, a c i ~ c u m s t ~ u l c ~  

clearly beyond the  j ~ tmt  of Cozgrass when it c=.?z:ed the  1 ~ d i a . x  Claims 

Commission. 

Pe t i t i one r  z s s z r t s  a claim of recognhed I n d i a  t i t l e  t o  a l l  t h e  

- land described i n  the  Jua 25, 1855, trezty becaw3 the  Organic Act of 

1848 a d  tha  I n d i a  Intarcc.wse Act kihich w2s este.-:ded t o  Oregon i n  1859 

each protected the  I ~ d i ~ s '  r igh t s  of person and property, and i t  i s  t ha  

p e t i t i o n e r ' s  posi t ion tht such protactiva provisions r-cognizcd the  

Inclian t i t l o  t o  l a d s  xhich suSsequent t r a z t i e s  of cession i d s n t i f i e d .  



p s t i t i o x r  points  out that,  cxt inpishment  of Indian t i t l c  west of t h o  

~~sc:,.do range was authorized in 10.50 and t he  publ ic  l m d  there  was 

z u - h r i z o d  t o  bo sold on Fcbruxry 4, 1.653; t h a t  trcatic!s of cession of 

lagd east of tha Cascades were authorized Jzly 31, 1854, and publ ic  land 

l;lxrs wore u%ended t o  t ha t  region on 2i2y 29, 1858. Pe t i t i onc r  says t h i s  

dff 'ferentiztion between land eas t  and land m s t  of the  Cascade R a g e  
I 

was "to pro t ec t  only one thing - t he  Indian t i t l e ; "  that  an sdminis- 

Opinion, Av.g. 2, and 

June 22, 1855; Generzl Land Office Opinion, Wove 23, 1858; Pet, Exs. 

. Wos, al, 165, 265) t h a t  thc public lmcl l a m  applied only rhera Indian 

title had been ex-tinguiskd must be prcsunzd t o  hma been knom t o  t h e  

Congrass, and Congress r a t i f i e d  the t r z a t y  of 1855 so t h a t  l e g a l  s ~ t ~ t l e -  

mnt could be made upon the ceded 1ar.d. Pe-titiocer szys: T h e  e f f ec t  

of the r z t i f i c a t i o n  of tho t rsz t ies  of 1E59 x i s  thcn t o  d e f i n ~  tho  l ands  

of the varims t r i be s ,  the t i t l e  t o  vhich had been previously recognized." 



corned, ac3 t h a t  a c t  has rzver bsen interpreted as a Congess iona l  i n t e n t  

coupled with a l a t e r  t r e a t y  of cession f o r  

identifLc2.tion puqosza,  C ~ . p i ?  T 6 ~ 3  VS. U~i5ed  S ta tes ,  Dkt. lh, 1 Ind. - 

Nor do we t h i r k  tha o f f i c i a l  csrrespmdence, tha i n s t ruc t i ons  t o  

t h e  t r e a t y  conrmissicmrs o r  ot5,or do tumxi t~  arid t r lnsac t ions  c d n i n a t i n g  

i n  and t h e  cirz-matanc=3s swrounding t h e  negot5ations and r a t i f i c a t i o n  of . . 
t h e  Juno 25, 1855, t r e z t y  d i sc lose  any i n t en t  t o  give t o  t h a t  t r e a t y  any 

grea te r  e f f e c t  tllm t h a t  of t he  usual  t rsaSy of cession of whatover i n t e r a s t  

tha  signztory Indian p a t i e s  n igh t  hold o r  claim. Quapw Tribe vs ,  United - 
States,  Supra, Tha t r e z t y  rndces this a,b.mdantly c lez r  in the  wording 

p r e c e d i ~ z  t h e  dascrip-tiox of t he  trast ceded, t h a t  is: The country 

cl&-ed by tham and included i n  t h s  foUob.ing b o ~ d u i e s . ~ '  

Pe t i t i one r  places much r sEance  upon the  Hal lar  nap of  1854 wlnich 

w a s  submitted with Agszt Thompson1 s reTonse  t o  Stipefin"uanclexlt Palmer's 

instructions t h z t  ha ascer ta in  the  l o z a t b n ,  number, condit ion arid means 

of subsistencs of the  Indians v i t h i n  hls Dis t r i c t .  Thcmpson forwarded 
' .  

that map as an aid i n  foming  a ccrrect idsa of t he  lTlocali tyl l  of t h s  

Indians, soms of whon he had not yet contacted, an4 it was only t h e  

topographical  accurancy of t h e  map t h a t  he c o m e d e d  (pet .  305). 

The variulce betmen tha descr ipt ion of the  ceded area and t h e  t r a c t s  

assigned t h e  I-idlas upon this map, as well as the  question of %:hen and 

by whom addi t iona l  data uas iz,posc.d upon t h e  nzp as disclosad by th raa  



D e f *  a. &3, all argue e f f e c t i ~ e l y  against giving much consideration t o  

the Hallar map as evidence tha t  the subsequent trezty was meant t o  be a 

r aco@t i~n  of Indian t i t l e .  A subsequent l e t t e r  by Haller, w i t t e n  t1hil.e 

a Captain i n  the U. S .  Army stationed a t  The Dalles, contzins a statement by 

him t o  the  e f fec t  tha t  t'ne Cayuse Indians owned tho  couritry ?:est t o  t h o  

Cascades, and further r r i l i ta tes  against assi,@ng much weight t o  t h i s  

earlier map (pet. Ex. 172). 

The government t s  policy was'not t o  recognize t i t l e  t o  ltmd t o  r e s t  

i n  the Indians of the western coastal region (pet. Ex. 3 l l ) ,  and there  i s  

no evidonce tha'c Congress vhen ratifying t h i s  1855; t r e a t y  possessed any 

information or  had any knowledge tha t  ul~-thi,ng more than the r a t i f i c a t i o n  of 

the usual Indian t rea ty  of cession r.as involved. Tho t r e a t y  c o ~ s s i o n e r ~ s  

comment i n  h i s  forwarding l e t t e r  respecting a possible conf l ic t  between 

t h i s  and a prior cession obtained by  hi^ from t'ne Cq-w.e Indians discloses  

his indifference t o  the actual t e i r i t o r i a l  l'Iri6ts of t h o  ceding I n d i m s  

(Pot. Ex. 1681, and the record i s  void of any evidence t h a t  any e f f o r t  was 

made t o  learn the actual t e r r i t o r i a l  claims of the various Izdian e n t i t i e s  

confederated under the June 25, 1855 t reaty,  e i ther  befora,  during or after 
. I  

that treaty council. tle think, also, tha t  tfie treaty reference t o  a res- 

emation cannot be interpreted as recognizing or iginal  Indian t i t l e  t o  

the reservation tra~+, k t  t ha t  it shows icstezd a g r v l t  t o  the  t r e a t y  

en t i t i e s  by the govem9isnt of l.md for  t5e-ir use as a rasemat ion  there- 



never seen it, nay i s  therd ovidcnce of the Itrasco coxing t h i s  far south 

f o r  any p u q ~ s a  sa tbe  Waseo can scarcely 50 s;l.id t o  have held the reser- 

r a t ion  t r a c t  m k r  c ~ i g i r ~ l  Indian titls. It does not appear t h z t  any 

one o r  more of the saveral en t i t i e s  execnthg the 1855 t r e a t y  received 

any consideration f o r  agraeing t o  share with t h o  others a t r a c t  of 

h d  reserved by them from the cession =ea, and it appears t o  be a 

logica l  c o n c l u s i o n t h ~ t  nme of them believed they were reserving a 

t r a c t  t o  which they held origlinal I n d i , ~  t i t l e  but upon whi?h the other 

e n t i t i e s  uould rss ida with thsm thersafter. 

A staciy of t h ~  t raa ty  lznguage convixes us t h a t  Yne Indians ceded 

all the i n h r e s t  t h y  oxxd o r  cla5mad i n  t h e  ent i re  ceded area, and 

t h a t  the reservation m s  a granting or  a set t ing aside by the  government 

of a t r a c t  f o r  the i r  use as  an Indian reservation ra ther  than a reser- 

vation by the  Indians of a small t r a c t  v i th in  the cession. 

Since we have found no sound reason i n  f ac t  or i n  law sustaining - 

pet i t ior iw 's  c1aL.n o f  racagxized t i t l e ,  and since we believe t h a t  the 

evidence clszcly d5scloses t h a r a  trzs no in t en t  t o  rscognizs Iilc!ian t i t l e  

t o  any of tha land within the ceded area, we- conclude the  pe t i t i one r t s  

claim of recognized Indian title i s  not supported by a preponde- ~ a n c e  

of the evidence and have found against it i n  t h i s  respect,  

The ramaining ques t iox  are: \ h a t  x2s the n2twe of the land-usirs 

units signing t h ~  cession of June 25, 1855, urd tihat portion, i f  any, of 

the c l x h a d  area was held by original Izidian tith by e i t h e r  of such e n t i t i e s  

upon t h a t  date? The area so c l ahod  i s  doscribed in Po'iZtioi~tr 's  Psopmdd 

fincting of Fact 130, 20 and i s  outlinod i n  red u,poi~ its Exhibit  No. 401. 



were divided i n t o  t r ~ o   holly scpna t e  l i i . .p is t ; ic  p o u p s .  The lu'asco 

bdia;s is'ho wore in to  groups tho geographic names 

of Cascades \!asco, Dog ( H O O ~ )  Rivor Wasco, and Dallos llasco, spoke a Chi- 

nookan d ia l ec t  and the  fiTay2mpum Indians consisting of four separate divi- 

dons known a s  tho Tonino, Fiyam, Tygh, and John Day Rivor Indians, spoke 

the IJalla I la l la  dia lect .  of t h o  Sahaptin l i ngu i s t i c  family. The two groups 

were f r iendly  and had a similar culture, mutually intelligible languages 

and a cornon l i v ing  p ~ t t e r n  except t h a t  the  Waympum occupied n e l l  con- 

s t ruc tcd  d w l l i n g s  i n  viJlzges ne,ar t h e i r  f i she r i e s  and tcintcrecl i n  

nemby more sheltered arezs i n  l e s s  wel l  constructed buildings, whereas 

the l k s c o  groups a?pear t o  haw %iintered i n  t h e i r  p r inc ipa l  v i l l a g e s  
. - 

near' their main f ishing s ta t ions ,  Both practiced exogmy a d  polygamy. 

Their econoriy was linked t o  the streams frorn vhich they ob'i.&ned a 

variety of Fish but  principally the  salmon ~ h i c h  r.m.s t h e i r  primary item , 

of food and, i n  dried form, t h e i r  medium of b&;er i n  tho extensive t r ade  - . . 

they carried on at t h e i r  vi l lages  along the Columbia r i v e r  with Indi&s 

of o the r  tribes and nations v i s i t i ng  there dwir,g the  f i sh ing  ssason. 

Their fishing stations were individually o:.m2d mcl passed by inheritcame, 

but otmersh-ip involved a sor t  of steuzrdship of tho right t o  explo i t  t he  

f ishery uniier an o s t A l i  shod of precccle:~ce, i . e . , the  irmned-iats 

faaily, tho t-i'll2.20 group, the et.hnlc group ipd  t56n f riond.ly Ir~di.,ms. 

Vis i t ing  Inilians pa-id t r ibu te  fo r  f ishing pr . iv i l -?~c~s  (pot .  Fx. 8, p. 95). 

Both &sco and Vayanp~rn supplemented t h z i r  d i e t  ~ 5 t h  v i l d  g m o ,  borr ios  



and with 

Indians z-xi fm xhl.31 t.hey tient i r i l ~ x d  each sperig and fall. Sone members 

appear t o  ha-re, hove-cer, reaained st the tillages dazing thesg foraging 

t r ip s .  (pet. ik. 352). 
\ 

Petfiioner claims t h a t  each of the three Wasco e n t i t i e s  were separate 

tribes. The defan&.n% maintains t h a t  they possessed an autonomous vi l lage 

stztus.  The petit.Lor,ar claims t h a t  the four Wayaiipii e c t i t i e s  each 

enjoyed complete l o c a l  a i i tonoq ht t h a t  there was an over-all p a l i t i c a l  

unity fomsd by a cEef f ron  each of tha fo t j r  l.7aympum e x t i t i e s  serving 

upon an o ~ e r - a l l  co7xici.l ~zhich, howe;rer, was tcithoct power t o  enforce 

f t s  decisiocs 4 which RO ind iv id id .  or v i l l age  was bound t o  obey. 

Th5s ineffectual  a M s o r y  council pe t i t ioner  contends bound the  Wayampun 

i n t o  a t r i b a l  entity. Def e n d a t  ' s posi t ion i s  tha t  separate, independent, 

autoncmous dual v i l lages  w5Shout any p o l i t i c a l  unity are t h e  only land- 

holding e n t i t i a s  s h ~ m  t~ hava existsd among the 'ayamp-m. 

P e t i t i m s r ' s  px.i%ion i s  bot,ton?ed upoc th2 tes+,imorry of i t s  expert 

witnass, Dr. Pene  F, Rzy, bstin wi'ch respect t o  the land using e n t i t i e s  

of the \layampun and Wasso =ii with r2spect t o  the area it is  said each 

held under origindl t i t l e  . A s  cordingly we have examined with care D r .  

Ragfs testimony given befora t h i s  Connission and h i s  ear lser  publications. 

Dr. Ray tes t i f ied  tha t  h i s  f i e l d  work a-ong the Plateau Indiam, incfudl i?~  

t ho  Wzylurprun, I iZS dmc betxeen 1925 and 19bO ( ~ r u l s .  p. SO), and thz t  he 

has done ethnchistoricz1 MC,T!K sinca 1953, a l l  historical data r e l i ed  upon 

by h-im being i n  evidenca . i n  t h i s  dockot (Trans. p. 213). D r .  Rayf s f i r s t  
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pnbl. ic~klo> reflects l"icS.3 trorlc zri!or?g tine P l e t c a ~  Indians vhi le  he wzs ?a 

undwgraduate. Based u7on that work and about 2% t o  3 mon%hs work anong 

the  Waya.npum i n  1935 ( ~ r z n s .  232-2h0), Dr, Rzy published o t h e r  a r t i c l e s  

d u i n g  1938, 1939 and 191~2. IIe p,.,rticipated i n  E large-scale cul ture  

element stuciy conducL%ed by D r .  A ,  L. Kroeber during 1936-7, working 

k t t n  pat i t ioner  Ind iv l s  among others, and i n  19514 co-authored an a r t i c l e  

with Manq Oestreich L c r i s  discussing the Lewis x i 3  Clark J o u _ ~ A s  of 1804- 

1806. Additional f i e l d  xork during 1935 t o  19b0 i s  not ref lected i n  h i s  

publicztiolis, but  is, he t e s t i f i ed ,  the  basis of h i s  testimony before t h i s  

ComLssion (~ruls. p. 277). This must, however, cxcludo the  culture 

elernent study since he t e s t i f i e d  h'ls repor t  thc;r.c:c;z was based cpon t h e  

rcssarzh he perfcm.cd f o r  that  zpccmc xcrk. 

(a) I n  h i s  % - t i ~ e  Villages and Groupings of t he  Columbia Basin" 

which was published i n  1936, D r .  Ray said 1;he Cdumbia Easin i s  nol%ln of 

the  Blue Nomtains in Oregon and bctmxm the  Cascades and Rocky Mountains. 

fIe sa id  he found "notorious unreliz3ifi ty of r2tiVe verbal t r a d i t i o n s  when 

they(the Indians) refer t o  h i s to ry  a few generations o r  nore removed;" t h a t  

"po l i t i c a l  affiliations of a y  k h d  between one and a n ~ t h e r  village of 

z?y of the soc i a l  and geographical units here t rea ted  xas en t i r e ly  lacking. 

Ir: other words, the p o i i t i c a l  uni t  xas  the  v i l l age  i t s e l f ,  any p o l i t i c a l  

e33ity of greater  embrace being rrholly unknown." He c i ted with approval 

D r .  Lesl ie  Spier f s ~bservatior.  tk-l loccll comur.ittc a 1:ii:l-3.2- t h i s  

region and pu'iiicularly anong the  L i s h r a  were ~ S L X U : ~  ~ut.ciaornous and 

=&led t h a t  intermarriage t.oS;rJeen the riflzges yas c o n c n ;  - L h t  comon 

kzi t ing,  bsrrying m d  r o o t  gathering grounds were ~ c s d  b:. =s-:c?rzl vi l lages 
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which forgottsn; that :  

llBoundxrlss bs ?..?em groups of tSe Col~~3la Basin variod 
greatly i n  cxz:t.i+Yu&, as night be =ticipa.ted undor the 
conditions o u t L x d  abni : .  Almosf, a t2  vi l lages were located 
on waterxays, resulting i n  b o d a r i e s  b s i ; ~  most def in i te  a t  
points where s t ream or  r i v e ~ s  ware crossed. The greater  the  
distanca from population csntsrs  t h s  more vague the l i n e s  of 
derrarcation grew. Thus, f a r  back i n  the hmt ing  t e r r i t o r y  o r  
fu. out i n  dsssei% root digging grmnd, bomdaries scnetimes - - 

faded completely out. * * % But during t h e  gathering of t h i s  
materid every group i n  tha Basin ;ras v is i ted  and the niaps - - 
were f i r s t  a r a m  i n  t h e  prssance zf' irrfomants as information' .--- - 
was givan, b i t  by biz,  -- inolcit i i-g - ;'illage lacations a s  a s  
l i nes  of.borrr,clary. %is ~ r o c e d w s  per?r,it;sd -- a decree of  
accuracy a75 comple-,eness: -rfnien cs*iLd not h w e  been achievsd - through rozons~ructlon i'rm ns%e s . I' (Undarscoring supFl ieG 

I n  the accompanyiq s ic~tch pa pagc ll9 of tha t  publication t h e  eastern 

boundary claimsd for  thz 1;ayanpun i s  represented by a l i n e  -shown a s  running 

south a short distance ves t  of the J-ohr, Day Eyer .  

(b) I n  1938 D r .  Ray publishgd h i s  liTribdl Distr ibut ions i n  Eastern 

Oregon and Adjacent Regions,ll tiasad upon field work completed . . around 1936, 
. . *. ,;. 

including a few weeks with the Kayampm, i n  refutat ion of c l a i n s  advanced 

by Joel P. Berrema3, Jmcs  PI. Teit; ar.d Leslie Spier respecting an early 

northern movement of Sboshor.ea peaple within Cytgon ( ~ r a n s .  p'. 227-232) . 
I n  discussing a b.?zyampur.-U~natilla divisim l.ii.s, Dr. Ray then m o t e  : 

q n  Oregon a much g r s r h r  area was held, reaching south 
t o  the ,John Day R.?j~r. -2 3:- i t  umr;a- .,,ll.a ' f m i l i e  s some time s 
camped as far west 2s the ;ofin Day River; reciprocal ly  th .e  
tlayarnpum a r  Ter-iro enjoyed free movment eastxzrd t o  l!illotr 
Creek. Even on the Col-mbi~ River, whzra l i n e s  of demarcation 
were u s c d f y  ve-y c!e f in-i"u, se.;er?l villast? s were jointly 
occupied Sy Ur~s t i l la  md 'I'erhm. ' I  

On page 386 of t h i s  puSlicztion D r .  Ray platted t h e  I.;'zympurn-lhatflla 

division l ine  as r n i i p - g  south between John Dzy liiv6r and Willow Creek 

drainago. He wrota tkJ; t h a  - t r i b d  tcrr j - tor ies  outlinccl by him a t  that  

time had persisted t.5tiioc;t matcrizl c h x - ~ e  since t ine  im~~leinorial, t h a t  t h3  



smi..ftern I.!ayar?;71:n boi?r':zii xas  indef in i t e ,  that h i s  Umatilla-Wayampurn 

l i n e  was a d iv i s ion  by him of overlapping use areas. Referring t o  t he  

I:s~F:~T;~u~ col lec t ively ,  he s a id  the Tenino had a " r ig id  v i l l ~ ~ e  composition, " 
(c) D r .  Ray's t h e s i s  f o r  a Doctor of Fhilosophy degree from Y a l e  

liniversity in 1937 was published dwing 1939 as " C u l t u r a l  Relations in 

the Plategu of l?ortfiwestern America, It I n  it he quoted George Pe t e r  li1urdock 's 

divided "into f o u r  Sub-tribe s o r  r a t h ~ r  p z i r s  of r l l l ages ,  I' and commented: 

This unj-que arrangemnt of p a i r s  of v i l l age s  i l l u s t r a t e s  the  
depth of the t i l l a g e  concept a d  ind ica tes  2 pers i s ten t  
village allegiznce . 

and continuad t o  say tha t  nany s ign i f i can t  units of l a rger  compass such 

poj-nt i s  t h a t  t h e  larger un i t  i s  invar iably  e thnic  o r  social ,  o r  linguistic 

i n  nature,  never pol i t ica l ."  He wrote t h a t  the  Plateau organization 

had h igh ly  spec i f i c  t e r r i t o r i a l  segmentation along r i v e r  courses which 

%:as determined with regzrd t o  f i sh ing  r igh t s ,  but t he  hunting t e r r i t o r y  

aas invar iab ly  used in common; t h a t  the p o l i t i c a l  a t t i t ude  toward hunting 

and f i s h i n g  t e r r i t o r i a l  rights differed essentiS&-; t h s t  if he w a s  a 

member of an e thn i c  group a man vzs only exercising h i s  r i gh t s  when he 

made use of any part of t h ~ t  group's  hunting t e r r i t o ~ ,  

(d) D u r i r g  1936 D r .  Ray did f i e l d  work i n  connection with a cul ture  

element study d i rec ted  by D r .  A.  L. Kroeber. D - c - h g  July,  1937, he 
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uas a Tenlno Ird5m who hzd been bcrn during 1896 and who consulted k i t h  

mom aged ljayq-an dlzizg~ R.xy1s interviews x i t h  him. The r e su l t an t  repor t  

rec i t es  that  p r i o r  t o  r e s e r ~ a t i o n  days the F!ayampum hzd a village autonomy 

but no t r i b a l  orgziization no lz rger  than the vi l l age ;  t h a t  

each village ordinar i ly  had or,e leader,  kno- i  as  a chief ,  who appointed 

temporary a s s i s t m t s  azd whosa functions were those of ul a r b i t e r  o r  

adviser; t h a t  an acczmplished warricr  was chosen f o r  military functions; 

and t h a t  there were vtl laga =d i n d i v i d u a l  t e r r i t o r i a l  r i g h t s  b u t  no 

recognized t r i b a l  r i g 3 t s  song tha is'zyampum. 

(e)  Dr .  Ray t e s t r f f ed  t h z i  h is  research subsequent t o  1935 has  

c a s e d  him t o  reverse h i s  former conc l~s ions  of rigid village composition 

among the  Vayunpum o r  Te~ ino ;  t h a t  he now coasiders it a high probabi l i ty  

but not a sert.Gzty (Trans. p. 283), t h a t  the  Vayanrpum placed g r e a t  

emphasis on a h i e r a r ch i s l  a-ran~ement under which each sub-tribe had 

txo cap i ta l  -isillages a d  perhaps others, ezch possessing conplete l o c a l  

autonomy but =&I h a b g  one o r  mora ch ie fs  and ~ 5 t h  one chiel" from each 

vi l lage formkg a t r i ba l  c m n c i l  h2vk-g an over-all. p o l i t i c a l  unity, 

although he k s t i f i e d  t h z t  individual  Indiza3 o r  sepzrate v i l lages  coulcl 

refuse t o  be govcrszed by tha t  counc i l f s  d e c i s i ~ n s  (Truls. p. 152). Re 

said the  bulk of the peopls rotated between winter and summer v i l l ages  

but t h a t  individuals mZght go t o  any v i l l a g e  15t5in the  e thnic  group a t  

will, and t ha t  a l l  te r l i tcry  >:as t r i b d l y  omed. 

Dr .  Ray t e s t i f i e d  also tht h9 nol: bn l i evcs  tha Wasco fomied 

thrco separate t r i b e s  i n  pro-rasemation tims; thzt thzy h23 a b i - l a t e r a l  

system of governnent; t ha t  rolzti-ms of a t r iba l  chief ha3 a g r a a t  deal 



of influence but; thz% each t 5 b s  ha2 only one ch ic f ;  th2.C ';?icy had no 

over-al l  p o l i t i c a l  uriity o r  triIx.1 coxnc i l ;  thzt by 165.5 they possessed a 

sells? of Upper Ci;inool:an \~r i i ty  but still retzLreii t!,eLr eruly territorial 

b o m h r i e s  (~r.ans. p. 11C-U.5);  t h a t  each of  ;he thrce t r i b e s  used and 

exclusively controlled a1 ,=rea a s  o.;.tlir,ed hl r e d  by kir;: upon P e i ; i t i o n e r l s  

B h i b i t  No, 401; t h a t  t he  broken l i n s s  on said exhibi t  represented pre- 

white trails; t h a t  each of the three iv'asco trj . 'uss and t he  I J q m p u i n  e n t i t y  

exclusively used and occilpied t h c i r  s e p ~ a t s  z e a s  i n  such rnmaer  a s  t o  

const i tu te  or ig i r ra l  Indian t i t l e  thereto.  

Wo th ink  the most dependable accomts by Inciians of t h e i r  pre- 

reservat ion land-using e n t i t i e s  a d  subsister~ce n e s s  a o  those taken 

from Tndians 7-iv-inz 2s n e a r  t h e  r3at.a i n  2 t~~c f - i -o r \  ~c y c c i h l a *  +Fl-i: f k a  

possibility of e r ror  increases i n  ra t3  o  t o  ths  numtxr of intervening 

generations. F i t t  River Indians of CalLf orr~-iz% vs, Uii.ted S t a t e s ,  Dkt. 

2L7, 7 Ind, C h s ,  Comm, 815, 056. I;'e f i nd  siqporb i n  D r .  Eminie  Vheelcr- 

Voegelints statement i n  'The Northern P e u i , ~  o f  C e n t r d  Oregonu t h& "by 

1945 the p o s s i b i l i t y  of doing 'memory ethrxgrz;lhicsf of so-called abor-j.gina.1 

A North American cul tures  was generally recogci:.ec! a s  a th ing  of the pas t ; l l  

h a coment  by Mesars, Leslie Spier  and Edi-rar3 Sapir  i n  Wishwm Ethno- 

graphyfr t h a t  early p c l i t i c a l  and t s r 5 t o r i d  ~riits ui thi r i  the  present  area 

Here not sharply defk-sd i n  1930 (~ef. Ex. 61), z ~ d  Jm.es M, Te5.t 's remark 

t h a t  i n  1909 he found h i s  i n f o m r r n t s  from t k i  c: x,cS.or. >rere 9 a t h c r  vquet l  



a common economy =2 except f o r  a s l i g h t  inflecticn i~ the  speech of the 

Cascade tJasco, they hzd z common lmg-~age.  Tfiey occupied separato in- 

dependent vil lages,  but  recognized close t i e s  of kinship b.et~reen the 

inhabitants of such vi l lages ,  and individuals moved f r e e l y  from one v i l l a g e  

t o  any other t i t h i n  t h e  en t i r e  ILlasco group. Fating and food gather ing 

areas were avzilable t o  2U without ragard t o  e l l a g e  a f f i l i a t i o n .  O n l y  

- t he i r  f i shing s i t e s  vere p r iva te ly  owned, yet ezch such s i t e  was  never- 

the less  arai lzblu t o  all, private omership bslng only a r i g h t  t o  regulate  

the order of use. They had separate chiefs x i t h i n  the  ssveral v i l l ages  

and retained separate ch ie fs  even a f t e r  goizg upon t he  Varm Springs 

Resenat ion and folloxing the e lec t ion  of a hczd chief f o r  t he  confederated 

Indivt e n t i t i e s  as provided by the  1855 t r e a ty ,  A sense of o~er-a'll  

Wasco uni ty  i s  disclosed i n  the t e s t b o w  givcn b e f ~ r e  a Coxgressionsl 

Committee on February 18, 1891, by v v i o u s  IndSu:s who attcndzd t he  18% 

t r e a t y  council and who each referred t o  the  Xascs 2s  a t r i b e .  The spec i f i c  

word ' t r ibe '  wzs undoubtedly adopted from the  En&iah, but  we f ind it 

signif icant  t h a t  the  reference i s  t o  t he  W2sco as a unit (pet ,  Ek. 389).  

me same i s  t rue  with respect t o  testimoqy bzfore th2 COLA of C l a i m s  i n  

kbrm S p r f n ~ s  Tribe of Indians sf Orogon vs. UrLtc3 Stzi tcs,  95 C t e  C lms .  23,  - --- 
by res idents  of tho Xarm S p r i n ~ s  Reservation, g iver~  z t  a time xhon 

abor i~in . iL t r i b a l  status w a s  not a n z t t c r  of concsrn ( ~ c t  . Ex. 37$-3). 

Tho rocord contains a nurnbar of referancos t o  tf;o ?hrc-o ta:asco g r o r ~ . p i n ~ s  



from vhich it r-'_a7 be irilrerz-ed they  were coneibsr:in~ t o  be inciependenf; 

e n t i t i e s  but  ve think t h e  prodoinlnating dozwnerii ~ r y  e ~ i d c n c e  in6icai;es 

they were considel-ed one people, one i n d i m  e n t i t y  o r  t r i b e ,  by rriang of 

the  gavernmezt c f f i c i a l s  and other whites cming i n  ear'_y contact kith 

them. Travelers such as Thomas J. Farnhm. (lC1i3) cd. lcd "Lam 2 l l  

Ch4!ooks (pet. Ex.12); George Gibbs referred t o  them as t h e  "Tsinukn 

nation (pet. Ex. 15); Gustavus Hines called them I*!asco Indians (pet. Ex, 21). 

James Mooney in his ltGhost Dance Religion" (1E96) m o t e  the nvne Wasco 

was sometimes used f o r  cognate groups nezr The I3Zles and t h e  Cascades 

. of the  Columbia and indicated there  was orLy one Wasco e n t i t y  within t h i s  

region on h i s  map of 1894 (pet. Exs. 30a, p. 7L1; 81). Of f i c i a l  references 

t o  the Wasco as a u n i t  includs Captain Pleasmten's  m2p of August, 1857, 

prepared from maps of Father DeSmet , and shok-ing only Walla Wdla and 

1Jasco Indians west of \Tillow Creek and south of the  Columbia River ( p e t .  

EX. 68); Major G, 0. Hal le r t s  map of 185L siicxbg o d y  Wasco Intlizns west 

of the DcsChutes (pet. Exs, 73, e t  al,); the  Omgon M i l i t a r g  Departnental 

map of 1855 showing only l ? a ~ c o  . Indians we st  of thc John Dzy River (pet. 

EX. 83); Superini,endent Palmer's recomendaticn of July 8, 1853; t h a t  

treaties be negotiated with t'ne l?fascopans", the  Cayuse, the  Nez Perce and 

others  (pet. Ex. 124); Palmer's letter of Apri l  5, 1855, referring t o  

Agent R. R. Thompsonfs C s t r i c t  a s  conta inkg John k y ,  DesChutes and 

liesco Indians (pet. Ex. lSL), and h i s  report  of July 6, 165,  t h a t  he had 

t rea ted  e t h  the John Days, z l l  5 a 2 s  on the D::sZhutcs Eire?,  mi! t'le 

Wascopams o r  Dal les  I n d i m s  (~et. 167); Agent ?.lio:?p~on's repor t  duricg 

Rovembe~, 1855, t h a t  tnere were 1103 liasca I n d i a s ,  150 of  them txzpora51y  
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on Dog River  and 250 near h i s  own residence (?at. 2.:. 130), a t  encampments 

desigriated f o r  f rienzly I;;asco treaty Indims by Supr ia tendent  Paliner ( ~ e t  . 
&, 177); axd Agent Thcnpsonr s r e p o r t  on Ikrch 2, 1255, t ha t  t he  Wasco 

t r e a t y  bands had gor,e t o  the  W a n n  Springs Rosergztion (pet .  k. 193). 

We believs i n  v i e w  of the f a c t s  t h a t  (a) t h e  Wasco were geographically 

separated from other Chinook, (b) t h a t  t h t i r  v i l lages  were confined t o  

a space only about &O miles long along the bmks of the  ColumSia River, 

and (c) t ha t  IndLans spezking another basic 1-ago were both south 

and east of them, it was a na tura l  reac t ion  fo r  t ho  Wasco t o  regard them- 

selves as  one people. Joirit usage of hunting xiid gathering areas, a 

ready interchange of members bct:<eez villages, zi5 the  l a t e r  references  

t o  the  Wasco a s  a t r i be  by indivi6~2Jts  l i v ing  on t h o  Springs Reser- 

vation a l l  indicate a recognized over-all  unity. Defendant has introduced 

excerpts from Edward S. Cuztis a r t i c l e  concex5ng Chinoo!ts wherein 

C u r t i s  said they lacked t r i b d  i n s t i n c t  t o  a renakabla  degree. W e  

bel ieve the peculiar circumstance surrounding ths Wasco reduces t h e  

efficacy of  tEs  statemsnk a s  t o  them, although it may be qui te  appl icable  

t o  Chinookan t r i b e s  t o  the northwest. Sri we ham concluded t h a t  t h e  l I a~co  

a t  the time of the 1855 cession were and had been fo r  s o w  years there-  

t o  fore a group of autonomous v i l l age  Indians h a ~ n g  s u f f i c i e n t   it^ t o  

qualify as a t r iba  within th3 i n t e n t  of the  Indian Claims Commission Act. 

~uckleshoot T r i b z  vs. Unit28 Stal izs,  2 Id. C ~ S .  Corn. b2b. - -- 
With respect t o  the h'qmpum, D r .  Ray's e z r l i e r  pos i t ion  t h a t  t he r e  



the other;  t h a t  no paramout t r i b a l  e n t i t ?  existed amo;lg them pl- ior  t o  

rzservat ion times ( ~ e f ,  Ex. 17, and Trans, ) , D r .  George Peter  I%rdocl; vhose 

resaarch among Indians on the  W a r m  Springs reservation was conducted 

during 1$3L-1935, cal led  them " o r i g i n d l y  indspe~den t  sub-d i t i s i . cns"  o r  

whom they were a pa r t ,  were usua l ly  indepe~ident a rhncmous  d l l q e  I n d i m s  

according t o  Ruth Murray Underhill, author of' "Red I k n l  s A r n ~ r i c a . ~  

Wayampurn dual-village groups q p e a r  to haw actcd singly and in 

concert i n  at tacking and defending themselvs s from th5 Snake Indians.  

Their  villages were much f a r t h e r  a p a r t  t h a  those of the  Wasco, thus  

encouraging indspendent action. The Johil Day Rivw InZians were also closely  

associated with other IrJalla Wala  spe&ir;g Szhzptin Indians  t o  t h e  east 

and they went y - t h  of t h e  Coluqb-ia t o  Y t ,  8dms io? berries. The 'I'ygh, 

Tenino and Wyam went berrying t o  14 t .  Hood, b v t  a l l  four hunted together  

i n  the area  sou& of  t h e i r  . ; i l l&ges. 

The m i n . ~ t s s  of t;'ne 1G5j treat;- councLl d i s c l o s e  t.?3 1:zyxipc~ di\-isions 

o r  groups wera treated. ~ 5 t h  2s independent '';r'_'cs~ o r  jmGs; t hey  did not 



a c t  i n  csncert bu t  t h e  t r sa ty  %:as signed by Tenino and ono day and by 

the John Day .XIXI L-pn on another  da te .  Thereafter a few John Day River 

Indims wsnt upon the rase--ation, b u t  a band of then li-jinc aSout Clarno, 

Oregon, did nst  do so u~tll 1875. Cthor documentzy refarances t o  t h e i r  

independznt s t a t u s  include 

Rziws, comulciing th s  4th 

near by were tha DssChutea 

RTvsr o r  Waympm Ind iu ls  . 

tho January 29, 185L9 report  of Plajor G. J. 

I n f a t r y  a t  Fort  Dalles, t h a t  the Inclians 
. . 

and Tfasco. , He did not menticn Tenino, John Day 

Governor Stevens' r e p w t  of 18.54 mentions John 

Day FSver and DesChutes River Indians. Pleasentt?nls map of 1859 l is ts  

only lWzlla!Jdlaju Iial ler  t s map sholis the DesChutr,~ Indians along t h a t  

river; the  Tygh, the  John Dsy IZiw? Indians; J a ~ z s  1100iley s 185% map 

shows l;tJaiadt on tha DesChutes River, Y"cEispusht1 on the  John Day River, 

and -"TaiaqW i n  t h s  region of Tygh Creek. Agent A. P. Dennison on August 

1, 1857, advisad t h e  Superintendent of Indian Affairs  t h a t  the DesChutes 

had formerly "occupied that section of country betueen the Dal les  and the 

T p i c h  River;" t h a t  the Ty-ich "formerly occupied the Ty-ish 721lzy 2nd 

the country i n  i ts  vicini ty ,  vhlch l i e s  about t h i r t y  r i l e s  south of Fort  

Dalles;" and that thz Jshn Day River 1 ndians Hosca~2- the count-ry i n  the 

immediate vicinity of the r i ve r  bearing t h a t  n;t;?.e." 

The same witness before the Court of Chin, . s  i n  W a r m  Springs Tribe of  

Ind iv ls  of Oregon trs . -Ur.ited S t e t s  s , sv.pra, and before the Subcommitt.ee - -*--.--- 

of t h e  Rouse Cmmittee on Public l a~+  roferi-d t o  hezleintefwe, when 

re fe r r ing  t o  all the  Wasco dp?isions as  the Wasco t r i b e ,  referred to t h s  
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Wayampum as several separzte en t i t ies ,  tho Tygh, ths  Lover DesChutes and 

the Upper DesChutes. These statements are illustra-t-ive o f  tho maior i n  

which the I ~ d i a n s  themselves regarded 'Lheir relationship. It i s  t rue  the 

references oxit  the John Day River Indiuls,  yet  there i s  nothing t o  equate 

the John Day Rivers with any one of the other three Ilayampwn divisions; . . 
the i r  actual existence carmot be denied; and they were considered by 

persons familizr with them, both before and af te r  the t rea ty  date, a s  a 

separate division of the Ir;'ayampum. 

We think the weight of the evidence supports our finding t h a t  i n  

pre-re servation days the four I>?aympum &rbupines vcre autononous vi l lago  

Indians, h a h  no over-all po l i t i ca l  m i t y ;  t ha t  the la rges t  land-holding 

unit was the dual-village within each separate grouping, and t h a t  such 

unit exclusively held, used and occupied an area ?:ithin the  i m e d i a t e  

d c h i % y  of the villages; t ha t  bexond such res t r ic ted  area the land was 

q l o i t e d  by dl the ';layampurn e n t i t i e s  without respect t o  vi l lage a f f i l i -  

ation. Xithin these arcas of joint  user by separzte land-using . e n t i t i e s  

no aboriginal Indian t i t l e  could develo?, the necesszry ingradient of 

sxclusive use being absent. 

Defendant urges that  original t i t l e  camot bs fomd f o r  land used by 

the lygh Indizm Sac.ase such t i t l e  requires exclasive occupz~cy fron 

time imenor ia l  whereas Tygh occu.pncy of %ha razio-? about Tygh val ley 

and Shrearls Eridge on the DzsChir-tes Rivcr originaiod aSout 1820. George 

Peter kIurdmkrs Tsnino informant who >:as born in 7.55'9 ritportecl t o  Professor 

M ~ d o c k  that  h i s  graxdfathcr told him of pa r t5c ipa t ing  i n  tho  expulsion 
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of ths Molzla from this reg-icn when a lad of 19 o r  20 y e a s  of ago ( ~ e f .  

Ex. 52, p. 396) .  Jams M e  Tei t  a l s o  found evidenco of t h i s  l a t e r  expulsion 

( ~ e f .  Ex. 679 P. 107)~ and we have accordingly f o m d  tha t  Tygh occupancy 

of t h i s  section so3=izd dw:n,g t h e  f i r s t  decade of the 19th  cent^^, 

long befors Gafend~,?cY's sorereignty was indisputably extended over 

Oregon t e r r i to ry  by the t r ez ty  with Great Br i ta in  in 1846. 

This Com&ssicn said in Citizen Band of ~otawatomi Indians vs.  United 

Sta tes ,  6 Ind. C l m s .  Ccm, L61, t h z t  it was a present r igh t  of exclusive use, 

occupancy and possassion which had continued over thir ty-f ive years  t h a t  the  

Government intended t o  arid did acquire by the t r ea ty  involved jn t h a t  case; 

t h a t  the addition& t ine  c o d d  not have inore completely subjected the  land 

t o  the  daminion of the Ottawa and Potavatomi Indians, and t h a t  t h e i r  possession 

and r igh t  of occupancy was as sacred, as complete and as valuable as 

though t h e i r  ofiginal =rival i n  the  country was l o s t  behind the ve i l  of 

antiquity, which would, of c.sWse, have given th3m occupancy since time 

h m 3 r i a l .  We t h 4 A  a l i k e  s i tua t ion  prevailed i n  the present instance, 

and t h a t  if the !l?ygh can show exclusivs use, occupancy and possession of an 

area about Tygh V f i q  S h e a r ' s  Bridge conthuing from- t h e i r  expulsion 

of the  Molala until t he i r  cession i n  1855 it may be sa id  such occupancx 

const i tutes  original Infitm t i t l e  and i s  a basis f o r  a claim involving such 

t i t l e  within the smpe OF t h s  I n d i a  C l z i r n s  Comlssion Act. 

The Conmission i s  faced- ~ ~ i t h  the d i f f i c u l t  task of f h i n g  t e r r i t o s i f i  

boundaries f o r  the s a ~ e r a l  sapzrata l a d  using e n t i t i e s  with bet l i t t l e  

more than the locations of  'vzious t5l iages t o  guide it i n  m a y  areas,  
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Furthennore since sovsreignty of t h e  United States  indisputably attzched 

t o  t h i s  t e r r i t o r y  I n  18L6, the question of original Indian t i t l e  must be 

approeched i n  the light of conditions exis t ing i n  1046 inasmuch as  t h e  

land-using e n t i t i e s  could not increase the i r  ahorigindl t e r r i t o r i a l  limits 

as against the i n t e r e s t  of the United States  a f t e r  sorsreignty had 

once attached t o  the land. Iowa Tribe e t  al . ,  vs. United S ta tes ,  6 Ind. 

Clms Comm. h6L, 502. 

The evidence before us as veil as  tha t  of which i.:e take judicia l  

notice discloses t h a t  the  Vasco a d  the three Vayampum e n t i t i e s  were ancient 

enemies of the Snake Indians of southern Oregon, vho vere ident i f ied  a s  

part of the Northern Paiute i n  Dkt. 87, Falute Indians 178. United S t a t e s  

7 Ind. CLTS. Conm. 322. Dr .  h z r  C. Stewart's map introduced ths re in  as 

C1. EK. No, 942 shows the e a r G  boundary of these Shoshonean speaking people 

as running north i n  Oregon t o  N t .  Wilson i n  the Cascade Range, thence 

eastward across tho DesChutes River and then north along the  eastern s ide of 

that r i v e r  t o  about the  %iillametta Base Lim; thence e.ast across t he  John 
0 

Day River and then south . to  the b5 of lat i tu2e; thence eastward. Dr. 

Stewart t e s t i f i ed  in tha t  case t h a t  by 1820 the SShshonean speaking people 

"ere pushed south of a l i n e  drawn frorn X t  . Jeffarson i n  the Cascade h n g e  

northeasterly &"-re the  I Jm Springs r iver  t o  the I r5O  of la t i tude.  Dr. 



the claimed area and t h a t  they xcFe g r a d u d l y  driven south by the Waympum 

and Wasco, assistad by t h o i r  r e l a 5 v o s ,  t he  Skeen m.-3. I:ishraii from n o r t h  

- of the Colunbia 2iver .  it i s  cv5.dent t h i s  expdsior: was i n  progress when 

hi;is and Clark v is i ted  t h e  rcgion i n  1904-1805, and t h a t  i t  ;as accomplished 
, :. 

0 A. 

through the exertion of  a superior force against the r e s i s t ing  Snalces. 

So the problem becomes one not so much concerning =cient t e r r i t i o r i a l  

boundaries as  determining xhat part of the  claimed area has been shom 

to have been wrested from the Snakes and subjected t o  such exclysive 

occupancy and use by pet i t ioner  Indivls  p r io r  t o  18L6 as may be suf f ic ien t  

t o  create an or ig ina l  Indian title. 

The hrasco 

It i s  conclusively established tha t  the Yasco used and occupied the  

land about their saveral vi l lages and f ishing s ta t ions  al0r.g the southern 

bank of tho Colum'oia River from the Cascades i n  t h a t  river up stream t o  Big 

Eddy, Oregon, with but four miles of r i v e r  bank betr-iem t h e i r  e a s t e r n ~ o s t  

v i l lage  and the Tenino's western vi l lage,  and t h a t  they were t k r e  within 

the first decads of the 19th century. Thera i s  no suggestion i n  the record 

that any other Indians cams i n to  this region 7jrimcfi.ztely e a s t  of the summit 

of the Cascades with claims of t e r r i t o r i a l  r ight.  But a common boundary 

between the Wasco and the Tenino and Tygh adjacent t o  them on the south and 

east i s  indefinite.  Docwnenta-y evidencs i s  r a s t r i c t ed  t o  rema-2s t h a t  t he  

Wasco vent inland, t o  the  in te r ior  or t o  the northern slopes of Kt. Hood. f o r  

hunting and food gathering. Th3 v g h ,  Tenino, and Xyan a l so  vent berrying 

on the slopes of M t .  Hood,. and durlnz t h e  1855 t r a a t y  couci l  t h s  tiasco 
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Chief Mark claimed the l a &  south t o  '&gh Crcck ( ~ z f .  Ek. 5 ) .  Dr. Ray 

has given the  Wasco .XI eas t  a d  south TLne comcnc i~q  on tho ColumSia near 

their easternmost d l l a g e  and thence southerly t o  and d o n g  the  drainago 

divide between Mill Creek and Five Mile Creek to the drain:.sc d ivide  of 

Hood River and along t h a t  divide t o  Ht, Hood. Nr .  Suphan adopts subs t an t i a l l y  

t h e  same l ine  except t h a t  he s t a t e s  there  were areas  of j o i n t  user  south of 

M t .  Hood, in the  region about Dufur, Oregon, and i n  the  courses of Zigzag 

and Salmon Rivers which are outside the claimed area, t o  t he  r e s t  of the  

summit of the  Cascades, There i s  no use indicated of the  upper s lopes  

of M t .  flood, much of which i s  covered 15th glaciers.  Pe t i t ioner  I s  e xh ib i t  

405 i nd i ca t e s  a line dratm south from a point  on the  Columbia River two miles  

east of Big  Eddy, Oregon, t o  th9 F i f t een  Nile Cfeek, down t h a t  creek t o  a 

'point halfway between i t s  mouth and the mouth of Five HLle Creek, thence 

. southwe st by the ' shor tes t  l i n e  t o  the  drainage divide between Five Mile 
J 

Creek. and I - f i l l  Creek, and thence southxest along said divide t o  t h e  eas te rn  

lfmits of Hood River drainage w i l l  terminate nearly e a s t  o f  Hood. . . 
€actending t h a t  l ine w e s t ~ a r d  ' to  the  R a g e  l i n e  between Ranged Z: and 1 0  

- .  East, thence .i. north along s a id  Range l i n e  t o  the Tnmship line between 

Townships 1 and 2 soath t o  t he  s m i t  of the Cascade Range vould, xe think,  

. b0-d t h e  a r e a  ~ ~ x c l u s i v e  use of the  l!asco 2nd enclose the  lower s lopes  

of M t .  Hood. V e  have accordingly fihed t h i s  l-ine a s  the  e a s t  and South 

tended f a r t h e r  south a d  southeast,  bu t  under t5c evidence, uhich ue be- 

l i e v e  i s  t h e  b e s t  obt&able a t - t h i s  date ,  >:a cannot i n  ~ o o d  conscience fix 

an o r i g i n a l  t i t l e  boundary l i n e  f a r t h e r  oas t  or  south than t h i s .  
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The Wayampurn 

The Tenino, liYTym 2nd Johr, Day River Indians f i sher ies  and x i l l a ~ e  s 

vere principzlly conccntratod along tine Columbia bctmer,  2 point h miles 

eas t  of Big Eddy, Oregon, and the mouth of JohnDay River, t i t h  the  John 

Day havL% residences near Clarno, Oregon, aSout t rea ty  tirce, There were 

other fishing s i t e s  fa r ther  u? the  Columbia, and Dr.  Ray t e s t i f i e d  the 

- 'ulayampum owned the country eastward t o  the drzinage divide between John 

Day River and Willox Creek. I n  h i s  1938 publication he said the country 

between tb se streams was joint ly  used by l?ayanpri and Umatilla; t h a t  there 

were jo in t ly  occupied v i l l ages  there, ad he divided the .area between them. 

Major Alvord i n  1853 said t i i l lox Creek was the   ort the astern lir?Lts of Vayampum 

t e r r i t o r y  (pet. Ex, 383), and Governor Stevens s o  sketched it -5-n 1855 (pet. 

Exs. 87, 88). Haller t s map of 1854 shows ttScat-t.ering Bands Ids. " on 1;illor.r 

Creek ( ~ e f .  Ex. 80; Pet. Ex. 73), and tha% sane year Superintendent Palmer 

said the Cayuse were immediately e a s t  of a l i n e  drawn south from the mouth 

of tlillow Creek t o  the headwaters of John Day River (pet. Ex. 135). 

Nelville Jacobs g a e  Killox Creek t o  ths U m z t i l l a  ( ~ e f .  Zxs. 22; 44, 

p-, 62), but Professor 1.Iurdock said the Umatilla - J3h3 Day River t e r r i t o r i a l  

boundaries met a t  Arlington, Oregon ( ~ e f ,  Ex. 2 ,  p. 397). Edward S. C u r t i s  

placed t h e  Cayuse-John Day division l ine  on the John D2y a v e r  ( ~ e f ,  Ex. 24) 

and Charles t l i lkesl  l & E  mzp S ~ O > ~ S  C2yuse on thz t  r5-r (Def . Ex. 75)  . Eth- 

nologist John R. Stranton said the Cayuss country extend& west t o  the DesChutcs 

River (Duf. Ex. 66, p. US);  Captain John Frsmont fomcl a Capso  cai? on the 

DesChutes i n  181r3, and t ho  next dzy met a f a r  Snakes axl soze h'ez Perco I n d i a s  

( ~ e f  . Ex. 108). b s n t  A .  P. Dennison a t  tho V m r .  Springs resumstion d u r i n ~  

1857 said  John Day Indians famarly lived i n  tho ir;C;.-zdizis vicinity of tho 
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John Day River ( ~ e f .  Ex. 1.5'). Defondant s witness, R o h r t  Suphan, said 

the John Day Indians  used t h e  rivor v d l e y  r~ i t hou t  in2icating chethcr he 

m e a t  the  immediate r d l e y  o r  the r iver  drdnage.  

Dr. Pay's map of nezrly 80 tlayampum vi l l age  s i t e s  (?et. Ex. 403) shoris 

W q a n r p u m  v i l l a g e s  several  miles eas t  of the John Day River, one being near 

LrXngton, Oregon. It a?pezrs t o  us t ha t  the number of Wayampurn Indians 

between 1830 and 1855, t h e i r  econonic dependence upon f i s h  f o r  food, t h e  

abundance f i s h  along t he  Colmbia and i t s  major branches, t h e  t rade  

feud between pe t i t i one r  Indians and the Sn&e Indians t o  the  c a s t  and south, 

casts considerable dozbt upon R2yfs village s i t e s ;  some of trhich are  i n  what 

would have been qui te  exposed locirtions, pa r t i cu la r ly  since Ray gives  no date 

o r  length of occupancy f o r  them but t e s t i f i e d  t ha t  i f  the Fayampurn were able 

t o  go in to  a country, s e t  up camp fo r  a few days or  a week and then  re tu rn  

s a f e ly  home, th.ey then considered they otmed the  country, t h a t  it belonged 

t o  them (Tram. P. 296). % b i l e  such a b r i e f  occupvlcy denotes a degree of 

usage, it omits t h e  element of exclusiveness e s sen t i a l  t o  create o r ig ina l  

t i t l e .  
. . 

We are of the opinik t h e  evidence w i l l  not support a finding t h a t  

- .  
the .John Day River Indians, who were the most eas tern  of the Kayanpum group, 

exclusively used and occupied the  country ez s t  of t h e  immediate v i c i n i t y  of 

that r iver .  Ve have found t h e i r  eastern l i m i t s  a shor t  distmce ea s t  of t h e  

John Day, having adopted s t r g g h t  l i n e s  i n  b u n d i n g  %:hat we Selicvc t o  be 

t h e i r  uso =ea f o r  t h s  sake of case i n  description a'~d coxputation of acreaze. 

From an exhaustive study of the en t i r e  racord t;e conclude pcti t j-onur has 

not  shom exclusive use and occupancy of t h o  southern port ion of tho claimed 






















