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OPINION OF THE COXXLSSION -- 
WTl"l', Chief Comissioner, delivered the opinion of the Coxmission. 

This case 5s before the C o d s s i o n  for a second time. When pre- 

viously considered ,and disltiissed (4 Ind. C1. Corn.. 301) t h i s  Comission 

found t h a t  wi thin the area claimed by p l a i n t i f f s  on the  basis  of 

Indian t i t l e  there  was aboriginally a number of a~tono~nous v i l l ages ,*  

or t r i be l e t s ,  ad t h a t  there was no evidence of a merger of these 

v i l l age- t r ibes  i n t o  a Whehalis Tribew or i n t o  two t r i b c s  -- the 
* 

% m e r  Chehalisql and the ?Upper C h e h a l i ~ . ~  Tine C~xL-ilission fur ther  

found t h a t  there  %:as no substantiaz evidence t b a t  the p l a i n t i f f s  herein 
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were the  successors i n  i n t e r e s t  of the vi l lagz- t r ibes  and t h a t  the  

proof d i d  not shoy from what predecesso? t r i b e s  or bands p l a i n t i f f ,  

The Confederated Tribes of the ~ h e h a l i s  Reservation, was organized or  

formed. The Comission a l so  noted tha t  p l a in t i f f  had f a i l ed  t o  prove 

the t r i b a l  a f f i l i a t i o n  of the indivkdually named plaintiffs. I n  addi- 

t i o n  t o  the claim based on Indian t i t l e ,  p l a i n t i f f s  had f i l e d  a claim 

in t h e  same docket for  the alleged taking of 3,753.63 acres  of land from 

the Chehalis reservation by an Executive Order of  October 11, 1886. The 

Commission fomd tha t  t h i s  land had been a l l o t t ed  and patented t o  the  - 
Indians residing thereon, except fo r  those lands reserved for  school - 
purposes, and dismissed said claim. The p l a i n t i f f s  appealed t o  t he  

Court of Claims and in an opinion (a0 C. C l s .  t h a t  Court s e t  

a s ide  our f i n a l  determination with respect t o  the claim based on Indian 
r*, 

t i t l e  and remanded the case t o  the  Commission f o r  fur ther  proceedings 

no t  inconsistent  u i t h  i t s  op-hion, No mention i s  made by the  Court of 

Claims of the claim pertaining t o  the 39153.63 acres of reservation 

land so the Commissionts determination Kith respect  thereto  is final. 

The Court of Claims, a f t e r  discussing t h e  .find-hgs of t he  Com- 

mission, held as follows: . 

~ f t &  ccnsiduat ion of t he  record i n  t h i s  case, the 
briefs 2nd argume3ts of counsel, and i n  viex of the  pur- 
poses of the  Indian Claims Commission Act, the  background 
of the various Indian t r i b e s  and groups, and the authori- 
t i e s  on the  subject of Indiar? a f f a i r s  and m d s s  of l iving,  
'k-e are  of the o p i n i o ~  t ha t  the  Upper Chehglis and the  
Lower Chehalis Indians constituted t r i b z s  or iden t i f i ab le  
groups of Indians within the  meaning of the Indier! C l a i m s  
Coinmission Act. We are a l so  of the  opinion t h a t  the  evi- 
dence i n  t he  reeord does not support the  f i n 5 i q s  of the 
Comission and i t s  contlusion t ha t  there w33 no p d i t i c a l  
organization ~f the Vpe r  Chehalis Indians aad tfic Lmer 
Chehalis Ind iam t o  the extent necsssary t o  const.itute 
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t r i b e s  or other i d ~ c t i f i s b ~ f ;  g1.0-2ps of American Indians.  
Meithcr i s  there suSs tan5a l  evidence t o  s u p o r t  the 
findb; and conclusion of th-s C~cz i s s ion  t h a t  the U p e r  
and Lower Cnehalis lndiazs did no t  use and occupy a t  
l e a s t  t h e i r  r i l l a g e s  and the  land ~ w r o ~ d i n , ~  them a s  
iden t i f i ab le  grou2s or bands of Indiuls .  Absolate 
accuracy of locat ioa  and extent of occqancy i s  not 
essen t ia l ,  and t h e  record i n  this ease i s  su f f i c i en t  f o r  
the  Con~iss ion  t o  deternine with reasmable accuracy the  
location and extent  of the areas ac tua l ly  occupied b;y t he  
t r i b e s  involved herein. Snake or  ? iute  Indians v. United 
States ,  125 C. C l s .  2h1; Alcza Band of Tillanooks, e t  al . ,  
v. United S b t e s .  103 C. C l s .  h9L, aff i rned 329 U. S. t o ;  
Nooksack Tribe of Indians v. united States, 1 Ind. C l s .  - 
Corn. -333,  and 3 Ind. C l s .  ~o~=uckl&hoot  Tribe of 
Indians v. United S ta tes ,  2 Ind. Cls. son. 42h, 3 Ind. 
C l s .  Corn. 656. 

The Court of Claims was fur ther  of the opinion t h a t  the  claim asserted 

by p l a i n t i f f s  would seem t o  f a l l  squarely -&thin t h e  p r o v i ~ ~ o ~ s  of 

clause 4 of Section 2 of the  Indian Claims Conmissim Act (6C) Sta t .  19k9). 

This claim was f i l e d  with the  Indian C l a i m s  Co~~niss ion  by the Upper 

:: Ch A a l i s  Tribe, Lower Chehalis Tribe, Satsop Trib5, Humptulip Tribe, 

Upper Chinwk Tribe, Lower Chinook Tribe, Chinook Tribe, I ioquim 'fribs, 

Clatsop Tribe, Confederated Tribes of the Chehalis Rse rva t i on  and 

po r t i om and degzendants of such t r i b e s  and bznds as p l a in t i f f s .  

P l a i n t i f f s  were permitted by t h i s   omission t o  o n i t  t he  Upper Cninook, 

Lower Chinook, Chinook and Clatsop t r i b e s  as p l a i n t i f f s  and t o  add 

"Ralph A. Heck, Frank F. Pete and Hurphy Secena, who a r e  members of 

t he  Chehalis Tribe 5,ndividually and on behalf of a11 other  members of 

t h e  Chehalis Tribe and subordirzte bands not menbers of the  Confederated 

Tr ibes  of the Chehalis ReservationN a s  p l a in t i f f s .  The Confederated 

Tr ibes  of the Chehalis Rzszrvation i s  organized and r ecop i zed  by the 

Secretary of the  In t e r i o r .  The other n21ried p k i q t i f f  t r i k e s  a re  not  
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organized. I n  the or iginal  a-,: x~lnded  petit.; -?s, it i s  alleged t h a t  

the Confederated Tribes of the Chc'szlis Reservation i s  vcomposed of a 

confederation of the other p l a in t i f f s  named above, and a s  such con- 

federation of Indian t r ibes ,  s2id plaintiff  has capacity t o  maintain 

t h i s  proceeding and t o  prosecute the claims hereinafter named. " (Par. I ) .  

I n  the  or iginal  peti t ion,  p la iq t i f f s  alleged joint and several occupancy 

of cer ta in  lands in *at i s  now the S ta te  of Washington (Par. VI) - In 

the  amended peti t ion,  p l a in t i f f s  apparently allege joint ownership hy 

Indian t i t l e  t o  a large area of land in northxsstern Washington (Fdg. 2),  

bordering the Chehalis River and i ts  t r ibu ta r ies  (par. VII), to ta l ing  

an estimated 1, &4,480 acres ( ~ 1 .  Reply B r  . , p. 22) . Pla in t i f f s  contend 

t h a t  the alleged taking of the i r  t r i b a l  lands occurred on Ymch 3, 1855 

(PI. Req. Fdg. 22). 

With respect t o  the capacity of the  p l a in t i f f s  herein t o  maintain 

t h i s  action the Court of Claims stated (1h0 C. C l s .  192, a t  pages 198- 

199) : 

The Commission has held t h a t  the  proof before it was 
insuf f ic ien t  t o  establish tha t  the  p l a in t i f f s  bringing 
suit were the descendants of the Upper and- Lower Chehalis 
t r ibes .  Section 1 0 o f  $he Indian Claims Commission Act 
provides as follows: - . 

Any claim w i t h  the  provisions of this Act 
may be presenbd t o  the Co~~mission by any member 
of an Indian t r ibe ,  band, or other ident i f iable  
group of Indians a s  the representative of a l l  its 
members; but wherever any t r i b a l  organization 
ex is t s ,  recognized by the Secretary of the In te r ior  
as having authority t o  represent such tr ibe,  band, 
or group, such organization sha l l  be accorded the 
exclusive privilege of r e p r e ~ e n t - i ? ~  such Indians, 
unless fraud, collusion, or laches on the par t  of 
such organizatioa be shown t o  the sat isfact ion of 
the Comnission. 
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A l l  the groups covered i n  the evidence are  named parties 
p l a h t i f f s ,  and individuals are  named a s  t h e i r  representa- 
t ives.  Under section 10 above, an ident i f icable  group of 
Indians may be represented by an individual a s  a repre- 
sentative of a l l  the members of the group. It would 
therefore ap?ear t ha t  the Indian groups having a cause 
sf action would be adequately represented f o r  the pur- 
pose of bringing t h i s  action through the representation 
of one of t h e i r  members. If there i s  some doubt a s  t o  
the  iden t i ty  of the Indians en t i t l ed  t o  share i n  the 
judgment, i f  any, such a problem wodd appear t o  be 
administrative. 

The question of t he  r ight  of p l a in t i f f s  t o  present the claims having 

been so determined we may now discuss the remaining issues before the 

Commission and the contextions of the par t ies .  

Following the  remanding of t h i s  case a fur ther  hearing vas held 

before the  Commission a t  which time the par t ies  indicated they would 

f i l e  addit ional b r i e f s  pertaining t o  the  action. Defendant thereaf ter  

f i l ed  supplemental requested findings of f a c t  and p l a in t i f f s  f i l e d  a 
-- 

statement ca l l ing  the Commissionts a t ten t ion  t o  cer ta in  f ac t s  in evi- 

dence and a copy of p la in t i f f s t  br ief  in  i t s  appeal. t o  the Court of 

Claims. P l a i n t i f f s  urged in t h e i r  b r ie f  before the  Court of Claims 

%hat the  Upper Chehalis Indians and the h e r  Chehalis Indians con- 

s t i t u t e d  t r i bes  with a t r i b a l  organization and were not merely a number 

of autonomous v i l l a i e  units. P l a in t i f f s  fur ther  urged t h a t  both groups 

(or  t r i b e s )  used and exploited the en t i r e  watersheds of t he i r  t r i b a l  

lands. Defendant i n  i t s  statement acconpanying i t s  sup?lemsntal re- 

quested findings of f ac t  and i n  said requested findings c e l l s  the  

a t ten t ion  of the C o d s s i o n  t o  certain cases penZir2 b e f ~ r e  the Cox- 

mission and t o  decisions already rendered pe r t a in ing  t o  land i n  or 



ad jo inkg  t'ne land claimed by p la in t i f f s ,  and t o  testimony i n  other 

cases re la t ive  t o  the Indians In the claimed area. It i s  defendant's 

posit ion tiiat the  p l a i n t i f f  should not ti? ailowed t o  rzcover under any 

d e w  of tho law and the evidence. 

The Court of Clzims, as previously stated,  agreed with p l a i n t i f f s f  

view of the evidence since it was of the  opinion t ha t  the  record did  

not support the  f indings of the Commission and i t s  co~c lus ion  t h a t  

there was no p o l i t i c a l  organization of the  Upper Chehalis Indians and 

the  Lawer Chehalis Indians t o  the extent necessary t o  const i tu te  t r i b e s  

o r  other iden t i f i ab le  groups of American Indians. The Court of Claims 

fur ther  s t s ted  "neither i s  there substant ia l  evidence t o  support t he  

f inding of t h e  Commission t h a t  the Upper and Lower Chehalis Indians 

did no t  use and occupy a t  l e a s t  t he i r  v i l l ages  and the  land surrounding 

them as iden t i f i ab le  groups or bands -of Indians.*' I n  considering t h e  

claim subsequent t o  the  remand, these views of the Court of Claims have 

been careful ly  followed in order t h a t  the  findings of f a c t  now made, 

and conclusions reached by the  C o d s s l o n ,  would not be inconsistent  with 

t he  opinion of sa id  Court. 

. . The .record has been reviewed and analyzed again t o  determine 

(1) which h d i a n s  belonged t o  the Lower Chehalis Tribe o r  i den t i f i ab l e  . 

group and which Indians were part  of the  Upper Chehalis 5ribe o r  idant i -  

f i a b l e  group, and (2) what areas were held by these t r i be s  or  ident i -  

f i a b l e  g r o u p  under Indian t i t l e .  A s  s tated i n  the previous decision 

of t h i s  Co;rxnission (L fnd. C I .  .Co.m. 33s-336), Doctor Hsbert C. Taylor, 

a n t h r o p l o g i s t ,  in tes t i f f ing  for p l z i n t i f f s  uas of t h e  opinion t h a t  



the h x e r  Chehd5.s scenzd t o  have been made up of a t  l e a s t  f i ve  bulds,  

i.e., the Satsop, the Wynochee, the Eumpt~lips, the Copalis and the 

Lower Chehdis proper. Historically, George Gibbs, i n  18SL, differ-  

entiated between the Upper Chehalis and the Chehalis Indians l iving 

along the Chehalis River from the Satsop River down t o  Graygs Harbor. 

John Swan, a s e t t l e r  i n  the area under consideration, a lso seemed t o  

consider the Upper Chehalis a s  separate from the Lower Chehalis. 

Special Indian Agent Ford in 1857 a lso  noted the  separation of the 

Upper and h e r  Chehalis Tribes. Ford ident i f ied  the Lbwer Chehalis 

as consisting of the n C l i c k q u d s h  ~ i o q u a l l u m 7 ,  Satsop, and Walnoochie - - 
Bands, a s  well  a s  the Indians l iving a t  Grayts Harbor, which l a t t e r  are 

the Lower Chihalis, properly so called." 

While ethnologists a re  f a r  from agreement a s  t o  the propriety of 

. considering many of the Indians along the Chehalts River o r  north of 

Gray's Harbor as subdivisions of the Lower Chehalis, m y  of the early 

writers  did  divide the Chehalis Indivls i n t o  Upper Chehalis, t h a t  i s  

those dwelling above the Satsop River, and the Lower Chehalis from 

t h a t  point downstream. The Lower Chehalis Tribe or  iden t i f iab le  group 

may be ident i f ied therefore as including those Indians located i n  

villages loc&d on the  Satsop, Humptulips, Hoqniam, Wynoochee and 

Wishkah Rivers and M a b i t i n g  the southern side of Gray's Harbor and 

the country t o  the eas t  thereof and a l so  on the south side of the 

Chehalis River, 

The exact numbcr of bands or  vi l lages  cornpasin,= the Upper Chehalis 

Tribe or  iden t i f i sb le  group is not ascerAtainable from ths record. 
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Acco~ding t o  Doe t i r  Taylor, p la i i l t i f fs '  ~ 5 t n e s s ,  the Up2er Chehalis 

consist.ed of fo= bands but this infoAnnation i s  based solely on h i s  

informnts .  Theye i s  no doxbt,  that Indians often referred t o  a s  the  

Upper Ch5halis IxIia,ns or the Upper Chehalis Tribe aboriginally used 

m d  occupied the upper par t  of the Chehalis Ri-~er from nea;. the Satsop 

River t o  the v ic in i ty  of Chehalis, Washington. 

Before proceeding t o  a discussioa of the boundaries of the Upper 

Chehalis and h e r  Chehalis Ind ims  br ief  menti.on should be mzde of the  

Copalis Indians. The Commission has f o x d  (Fdg. 22) the Copalis to be 

a separate t r i b a l  2nd land holding ent i ty .  These Indians uere considered 

by Swzn in about 1857 t o  be a separate t r ibe ,  I n  i t s  pr ior  findings of 

f a c t  (4 Ind. C1. Cornm. 319, 320) t h i s  Commission rioted the testimony in 

The Quinaiel t  Tribe v. United States,  ~ o z k e t  KO, 2&2, t h a t  the  Copalis 

Indians were pa r t  of the Quinaielt  Tribe. Later in the Quinaiel t  case, 

7 Ind. C1. Corn. 1, 27, t h i s  Commission held the Copalis Indians uere 

not part  of the Q ~ n a f e l t  Tribe and stated: 

Undoubtedly, there was great  s imilar i ty  both in culture 
and language of ths  Copalis and Quinaielt.  Suzh likeness 
existed betmen the Copalis and %he Chehalis and rr.an;* other 
f ish-eating Salishan spaking  t r i b e s  and bmds of Indians 
west of t he  Cascadss, such as the Rumpt-dip, Satsops, and 
those of t h s  h'yr.oochee and Hoquim Rtvers, yet strch evidence 
does nct establ ish slfficient t i e s  of b l e d ,  subsistence, 
and soc i a l  mity t o  ident i fy  a l l  of these a s  one t r ibe  of 
-aielt Indians. I n  o w  F-inding 6 we have set out the 
vieus exchange3 betxeen D r .  George G-ibSs and James G. Swan 
where a contrary viex was eqresr;ect, l i s t i n g  the Copzlis 
as a separate gro3p from t.ht Quinaielt In31ana. I n  def- 
erence t o  such respe:ted iivthorities who ha3 p ~ ~ s f i n a l  con- 
t a c t  k i t h  the Indi+fiz of ths Ncrthwest Pacific Coast, Xe 
have excluded the arpa of ' the  Gopalis River w5-tzrsked f r an  
the aboriginal b o z q i ~ r i e s  of the Qainaielt in F i ~ 2 i ~ g  13. 
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The l a d s  claimed herein by p l z i n t i f f s  which were used and occupied by 

Copalis Indians a re  therefore excluded from the  t e r r i t o r y  found. t o  have 

been aboriginally i n  the  possession of the  Lower Chehalis Tribe. 

The qws t ion  a s  t o  what Indians composed the Upper Chehalis and 

lower Chehalis t r i b e s  or iden t i f i ab le  groups having been resolved it was 

necessary t o  examine the record with respect  t o  t h e i r  land use and 

occupancy i n  order t h a t  the  land a reas  to which they respect ively  held 

Indian t i t l e  might be delirtiited by the  Commission. The Indians o f  t h e  

northwest region of the  United S ta tes  for  the  most p a r t  a r e  spoken of 

a s  ' I f  ish-eatingt1 Indians. Their dependence on other means of subsistence 

revolved around t h e i r  location. I f  they l ived Eear the  sea they r e l i e d  

heavily upon the  supply of f i s h  and s h e l l  f i sh  so abundantly provided 

therefrom. If, hmever, they were an i n l a ~ d  people they, of necess i ty ,  
3 

_-.---' r e l i e d  more on hunting t o  supplenent t h e i r  d ie t s .  Both types a l s o  

r e l i e d  on roo t s  and be r r i e s  a s  p a r t  of t h e i r  subsistence. 

The Lower Chehalis Indians aboriginally l ived i n  a region of 
0 

abundance. They had t h e i r  v i l l ages  on Gray's Harbor and a t  o r  near 

the mouth of the  streams t h a t  flowed i n t o  the  Harbor o r  i n t o  t h e  

Chehalis River from the  Satsop r i v e r  downstreaii t o  the  Harbor. These 

Indians  r e l i e d  heavily f o r  t h e i r  subsistence on f i s h  such as salmon 

and sturgeon and on s h e l l  f i s h  since there was an abund=ce of clams 

and oys te r s  on the  beaches. Hunting >:as not i m p r t a n t  t o  them. They 

. had few horses. Roots and b e r r i e s  were gathered t o  supplement t h e i r  

d i e t .  Aboriginally they had v i l l a g e s  on the soutn s ide  sf Gray's 

Harbor and severa l  G:I the  north side such a s  a t  the  c~: ! ' . - .~  of Chenois 



6 Ind. C1 .  Corn. b36 

Creek and the mouths of Hmptulips and Hoquiam Rivers. Other v i l l a g e s  

were located a t  or near the  mouths of the r i v e r s  uhich were t r i bu t a ry  

t o  the Chehafis such a s  the  Wpoochee and Satsop Rivers. 

The Upper Chehalis I n b i a s ,  an inland people, were p r h r i l y  

r iverine,  canoe Indians. Although relying upon f i sh ,  roots and be r r i e s  

they a lso  depended upon hunting fo r  t h e i r  subsistence. They owned a 

number of horses a f te r  the  beginning of h i s t o r i c  contact and were some- 

what more nomadic than t he  coast  Indians. Their v i l l ages  were located 

along the upper par t  of Chehalis River from about the Satsop River t o  

near what i s  now Centralia, Washington. Sources with respect  t o  lo- 

cation of t h e i r  v i l lages  a r e  scarce but  it w m l d  appear they abor iginal ly  
I 

had v i l l ages  a t  l e a s t  on Grand Mound P r a i r i e , _ a t  the  mouth of Black River, 

on Cloquallu. creek, and near Porter, Washingtoa. - 
In  s e t t i n g  the boundaries of the  Lower Chehalis Tribe o r  i den t i f i ab l e  

group the  Co.?unission has taken i n t o  consideration the  mode of l i v i n g  

of these  sea oriented Indians; the abundant food resources within easy 

access of t h e i r  vi l lages;  the  recorded population of t h i s  group; t h e i r  

lack of dependence on hunting; and the wel l  established f a c t  t h a t  f r on  

1820 on there  was a southern movement of these people i n t o  the  Shoal- 

water Bay region, outside of the  claimed zrea, where f i s h  and shell f i s h  

were a l s o  abundant. I n  considering the  boundaries fo r  the Upper Chehalis 

the Coxrnnission has considered the  f a c t  t h a t  although prharily.an in- 

land, r iver ine ,  canoe people, +hese Indians did  resor t  t o  hunting f o r  

subsistence in additicn t o  relying on f i sh ,  roots  and berries.  In 

f ix ing  t h e i r  boundaries ths  Conmission has a l s o  noted t he i r  movemnt 
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i n  the ea r ly  par t  of the 19th century i n t o  the Willlpa H i l l s  region, 

outside the claimed area, t o  the South and west; the f a c t  t h a t  there  

were doubtful areas betveen these Indians and the Cowlitz Indians to 

the  south with whoin the Upper Chehalis were becoming intermingled; 

doubtful areas  of use and occupancy between the Nisqually and Upper 

Chehalis Indians; and the population f igures  of these Indians i n  the  

period under considera t ion,  

The Commission concludes t h a t  the Lower Chehalis Tribe o r  iden t i -  

f i ab l e  group has proved aboriginal Indian t i t l e  t o  the  lands described 

i n  Finding 23. The Comission fur ther  concludes t h a t  the  Upper Chehalis 

Tribe o r  iden t i f i ab le  group has proved aboriginal  Indian t i t l e  t o  the  

lands described i n  Finding 2h. The Commission e l so  concludes t h a t  the  
5 

-'d Indian t i t l e  t o  the  lands described in  the  aforesaid f indings was 

extinguished for  a l l  in tents  and purposes on Harch 3 ,  1855, the  day on 

which negotiat ions looking t o  a t r e a ty  terminated, since from and a f t e r  

t h a t  date the United Sta tes  dea l t  with such lan2s a s  par t  of the  publ ic  

domain. I n  t h i s  manner, and as of t h a t  date, the  lands abor iginal ly  

occupied by sa id  t r i b e s  were taken fm them without t h e i r  consent and 

without compensating them for  such lands. 

Accordingly, an interlocutory order u i l l  be entered herein adjudging 

t h e  defendant l i a b l e  for  the value of the laids of ezch of said t r i b e s  

or i den t i f i ab l e  groups, subject, hoxever, t o  wIt2t.(3~er offsets, i f  any, 
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including land that the defendant may la ter  prove it i s  entitled t o  

under the  provisions of the Indian C l a i m s  Coxmission Act. 

Concur ing : 

km. M. Hol t  
Associate Commissioner 

Edgar E. W i t t  
Chief Commissioner 

Commissioner Watkins did not participate in t h i s  opinion. 




