8 Ind. Cl. Com. 220 271

BZFORE TIE INDIAN CLAIMS COMIISSION

THE NEZ PERCE TRIRE OF INDISNS
OR CHARLES E. WILLIAMS 11D
JOSEFH REDTHUNDER, as repre-
sentatives of the NEZ PLRCE

TRIEE OF INDIANS,

b

Petitioner,
v. Docket No. 175-4

THE UNITED STATES OF AMERICA,

R L LW LD R WL WA

Defendant.

Decided: December 31, 1959

Appearances:

Donald C. Gormley, with whom
were Charles A. Hobbs, and
George E. Lyman,

ttorneys for Petitioner.

John D. Suvllivan, with whom
was Mr. Assistent Attorney
General, Perry W. Morton,
Attorneys for Defendant.

OPINION OF THE COMMISSION

HOLT, Commissioner, delivered the opinion of the Commission.

The Nez Perce Tribe, and certain individuals named in the pestition,
filed a petition before this Commission (Docket No. 175) on July 26, 1951,
alleging three claims all for additionzl compensation for land ceded under
treaties and an agreement: i.e., (1) for land ceded under the Treaty of
June 11, 1855, 12 stat. 957; (2) for land cedad under the Trecatly of
June 9, 1863, ratified Aprii 17, 1867, 1L Stat. 647, and /?) for land

ceded by Agreement of May 1, 1893, 28 Stat. 326. (m July 30, 1951,
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dismissed the petition in Dockei No. 180, for reascns stated in 2 Ind.
Cl. Comm. 2L5. Later, by order of Fetruvary 27, 1953, the pestition in
s O 3 P) s
Docket No. 180 was reinstated, and consolil -3ed for trial with Docket
>

bl ~ ~ - 2 » : b
Ko. 175. Subsequently the gold and irespacs claim in Docket Ho. 180

was severed from the petiti

Q

1 and given a nev docket number, No. 180-4.

Hearings were held on the claim in No. 180-4

. and findings of fzct nade
and opinion rendecred in which this Commissicn found that the United
States would be liable in demages for whatever uses of the reservation
by white intruders migﬁt be proved bwv the iribe (3 Ind. C1. Comm. 571,
578) and for the value of such gold taken frow the reservation which
the tribe might in further proceecings prove was acquired by defendant
in its mint. 3 Ind. Cl. Comm. 571, 581, {1555).

During 1955 and 1956 petitioners and their attorneys in Docket
Numbers 175 and 180 (which included 180-4) ncgoiiated an agreement

waereby, with the approval of the Commission, the clzims remaining in

No. 180 (after 180-& had been severed) end those in Fo. 175 would be
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rerged into a single suid z21lcged causes of

acllon uncer the 1855 znd 1853 Treatics and the 1893 Acrecment and the

é&

¢laim in No. 130-4 would continue o be prosccutod separately. This
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agreement was approved by the Cormissicner of Indien Affeirs on
September 6, 1955, and by this Commission by order of December L, 1957.

By the Treaty of June 11, 1855, 12 Stat. 957, II Kapp. 702, the
Kez Perce Tribe ceded, relinquished and conveyed to the United States
all their right, title and interest in or to the country occupied or
claimed by them in the then territories of Oregon and Washington,
which lands are described in Article 1 of said treaty. From such cession
was reserved an area of land for the exclusive use and occupation of
the Nez Perce Tribe. The reservation lands are described in Article 2
of the 1855 treaty and are set forth in full in Finding 3 herein. The
1855 treaty was not ratified until March 8, 1859.

The events which led to the disruption of the peaceful use and
occupation of the 1855 reservation lands by the petitioner have been
related previously by this Commission in the “gold claim," Docket No.
180-A, 3 Ind. Cl. Comm. 571, and again in the findings of fact herein,
(Findings L through 9). Briefly, in the fall of 1860 whites intruded
on the reservation and discovered gold. By the spring of 1861 some 1800
claims had been prospected by white trespassers. Because of the gold
rush an Agreement was entered into in 1861 by the Superintendent of
Indian Affairs and the tribe whereby the tribe agreed to permit white
men o enter upon roughly the northern helf of the reservation for
mining purposes but shortly rich placers were discovered south of the
line.and the miners entered that arez in large numbers. Ey the fall
of 1861 some 5,000 to 7,000 miners were on the ressrvation. Commencing

in 1861 officials of the United Stales urged that z new treaty be
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made with the iribe Jor & cessicn of the 7oid lewic bul ic¢ was not
until the swwmer of 1862 thol Congrecs aprropriated the money for the

purpose of negotiating a tresty with the Noz Perce Indians.
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The Commissioners appointed to negotiate
gold lands began their meetings with the chiefs and head men of the
Nez Perce Tribe on May 25, 1863. After much discussicn the Treaty of
June 9, 1863, 1l Stat. 64,7, IT Kepp. 8L3, was made and concluded by
which the Nez Perce Indiens ceded a portion of their reservation to
the United States. -

The instant claim, which was timely filed by pstitioner herein,
is for additional compensation for the reservaiion lands ceded to the
United States by the Nez Perce Tribe by the 1843 treaty for an alleged
unconscionable consideration. Petitioner claims alternatively that
it has a right to recover for unfair ard dishonorable dealings resulting
from defendant!s acts in acquiring the cessions of the lands. Defendant
does not question the identifiability of petiticner nor the capacity
of petitioner to maintain this action. The Treaty of June 9, 1863,
was not ratified and did not become operative until April 17, 1867,
which latter date is therefore the evaluation date.

Besides the question as to the value of the ceded reservation
lands, which will hereinafter be referred to 2s the subject tract or

'S

number of subsidiary issues which required thoroush study. These

43 A - S 2 ; v - ~ 1
additional issues are (1) ‘the Forthern Bovnderv of the ceded tract;

(2) the Western Boundary of the subjsct tract; and (3) the consideration

paid by defendzn® ¢: {h2 Kes Perce Tribe for



NORTHERI BOUNDART

The treaty calls with respect to boundaries of the Nez Perce
reservation as set forth in the 1855 treaty have resulted in much dis-
pute between the parties to this action as they did also in consideration

of the prior Nez Perce litigation with respect to the "gold claim" in

3 Ind. Cl. Comm., 571. 1In that proceeding the Commission set the southern
and eastern boundaries of the reservation (Fdg. 13, 3 Ind. Cl. Comm.
571, 578). The northern and western boundaries were not questioned
during the proceedings then held with regard to the gold and trespass
claim. The question of boundaries arises for several reasons. First,
because the reservation was never surveyed and secondly because of the
use of terms or names as treaty calls which are not recognizable on
modern maps and because some of the treaty calls are general in nature.
The northern and northwestern boundaries in Article 2 of the treaty
are described as:

Commencing where the Moh-ha-na-she or southern tributary

of the Palouse River flows from the spurs of the Bitter Root

Mountains; thence down said tributary to the mouth of the

Ti-nat~-pan-up Creek, thence southerly to the crossing of

the Snake River ten miles below the mouth of the Al-po-wa-wi

River; # %

In placing these boundary lines on a present day map, petitioner
includes a large area of land in what is now knoﬁn as the Palouse wheat
region while defendant insists that this addition of some 670,000 acres
should not be embraced within the subject tract. Defendant contends

that the treaty calls are vague and that the petitioner in Docket No.

180-A at the hearings in that case, vhere the southern and eastern

)

boundaries were determined, accepted as did defendan%, the northern



boundary as mappcd by Cherles Royce, 18th hnnuzl Reyort cf the Bureau
of American Ethnology, Part 2. If, of courss, as peiitioner now con-
tends through different counsel, the trealy calls may be identified

so as to show Roycec's interpretation of them was erroneous, then the
Commission is obligated to set the boundaries in conformance with the
treaty calls and petitioner is not estopped to have the boundaries
properly identified. It should be noted thatv in the hearings regarding
the gold and trespass claim it was not necescory to determine the
northern boundary.

Petitioner herein has introduced a nmumber of contemporary maps
which contain thereecn the Indian names for streams vhich do not appear
on modern day maps. A cereful study of these maps shows that the
Mo-ha-na-che, identified in the treaty as the southern tributary of
the Palouse Rlver, is realiy the main branch of the Palouse as it is
known today. The'Ti—nat—pan~up mentioned in the treaty is what is
known now as the south fork of the Palouse River. Certain land marks
are also shown on the contemporary maps, and their medern rames identi-
fied by other evidence, which make it possible to designate the boundary
line. The maps show the Ti-nat-ran-up stream ficwing into the Mo-ha-
na-she, or Palouse, at a point almest duve south of a landmark named
Pyramid Peak which is now identifi ed zs Stepteoe Butie. This landmark
1s located almost dus north of the presznt toyr of Celfax, Washington,
which is at the confluence of ths Pzlouvse Kiver and the south fork of

S 3 . ~ . s L PRPES
the Palouse River. In vie of the evidence as submiitted by petitioner

"

e E e 'y —~— = Y~ S -~
the Commission concludes that the northern bowndsrs is izt line con-

:nded for by poii-:
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WESTERN BOUIIDARY

Counsel for petitioner in Docket No. 26l, The Confederated Tribes

of the Umatilla Indian Reservation v. The United States, called the

attention of the Commission to an overlap of about 150,000 acres between
retitioner therein and the Nez Perce Tribe with respect to the western
boundary as claimed by the Nez Perce Indians. Docket No. 26l involves

a2 claim of Indian title and the case has been tried and briefed. Counsel
for the Umatilla points out that thc area ag mapped by the Nez Perce
experts for thes western boundary of the 1855 reservation creates an
overlap with the eastern boundary as mapped to show the claim in the
Umatilla case both by the petitioner and defendant therein. The Umatilla
treaty described the eastern boundary as following the southern boundaries
of the Nez Perce purchase of 1855. The treaties were made almost simul-
taneously in 1855 and the descriptions in the treaties which are pertinent
are set forth in-our Finding 25. The overlap includes two areas, the
larger in the vicinity of Elgin, Oregon, and a smaller area along the
watershed between the Wallowa and Powder Rivers. Counsel for the Nez
Perce Tribe urges the boundary is correct as depicted by its expert on

its map (Pet. Ex. 2L,7). Mr. Brown, petitioner's expert, testified that
there was an Indian crossing at Elgin, Oregon, and that the words YGrand
Ronde" as used in the treaty description referred to the "grand turn" of
the Grand Ronde River. Maps referred to by Nez Perce counsel show a trail
crossing at a point near which Elgin, Oregon, is now located. In view of
the above testimony and evidence, and in the abscnce of any other evidence

to locate the crossing referred to in the 1855 treaty the Commission

277



concludes that the bouncary line as drawvn by potilioner herein is consistent
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reaty calls "thence to the crossing of the Grand Ronde River, mid-
way betwcen the Graf& Ronde and the mouth of the Woll-low-how River; ¢ 3¢ .8
The Commission furiher agrees with the petitioner herein on the line fol-
lowing the walershed betwecn the Pouder and Vallowa Rivers which small

overlap was caused by the difficulty of follc “ing such a crest.

CONSIDERATION

The Generz1 Accounting Office of the United States prepared a

report. (Pet. Ex. 21i6) in order to attempt to show what disbursements
were made by defendant under the provisicrs of the Treaty of June 9,
1863, supra, as consideration for the cession of the reservation land
by said treaty. The G.A.O. rerort identifies definitely certain items
which that office states were disbursed pursuant to 1863 treaty pro-
visions. With respect to others, totaling $291,050.61, the General-
Accounting Cffice found it impracticsble o render an accounting under
the 1863 treaty separately from the Treaty of June 11, 1855, 12 Stat.
957, since said treaties provided for similar objects, and in mahy
instances the moncys appropriated to fulfill one treaty were advanced
to disbursing officers together with moneys approprizted to fulfill the

other treaty.

Petitioner contends that onlry disbursements proved to have been spent

under Article L of the 1283 ireety may prorcrlv bo allowed as consid-

eration for the 1047 cession

a reasonible alleocaiicon of inint dishursameonhe v
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roperly consideration. With respect to joint, or mixed,
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disbursements under the two treaties petitioner suggested three different

[aV]

methods of allocating a percentzge of the mixed disbursements to the treaties.

A1l are admitiedly arbitrary. One mcthod would cssume the moneys were spent
half and half; another is based on the ratio of appropriations between the
two treaties commencing at the time of the first mixed disbursement which
would result in 52% being allocated to the 1855 treaty and LB% to tﬁe
1863 treaty; and the last method is based on comparing the expenditures
known to have been made under Article k of the 1855 treaty to those known
to have been made under Article L of the 1863 treaty, or a ratio of 53%
of the mixed disbursements being allocated to the 1855 treaty and L7%

to the 1863 treaty. Of the suggested methods of allocation petitioner
urges this last one as best and by applying it to the mixed disbursements
petitioner contends only a total of $41,950.51 should be allocated to

the 1863 treaty as consideration. Together with this amount petitioner
concedes that $117,5L7.68 of the disbursements made pursuant to

Article L of the 1863 treaty is properly consideration, or a total
consideration of $159,1,98.19. Defendani, on the other hand, contends
that the simpler method would be to take one-half cf the amount paid
jointly between the two treaties, that is the sum of $147,025.30, and
allow this amount as part of the consideration. This sum plus the
disbursements which the G.A.0. Report shows as being expended under
Articles h and 5 of the 1863 treaty, defendant urges, should be found

to be the consideration paid for the 1843 treaty, for a total of

7L29,272.16. Defendani concedes that the S850.00 expended vnder Ariicle 6

O



and $4,0665.00 ¢icbursad pursvant to Article 7 of the 1883 treaty were not
The Commissicr hes made a thorough study of the G.A.C. report and
concludes that neiihcr the methods sugmested by petitioner nor that
set forth by defendant would be the proper course to follow in deter-
363 trezty. The Commission has
found (Fdg. 38(a)) that the items showm by the G.A.O. Report to have
been expended under Article L of the 1863 treciy are properly part of
.27. As to the amount

the consideration. These items total $17L,5¢

of $107,881.59 shcwm by the G.A.0. Report (p. to have been disbursed

]
-
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pursuant to Article 5 of the 1063 treaty only @ portion of the items
making up this totzl sum have been found to te part of the 1863 con-
sideration (Fdg. 38(b)). Certain of thesc items, i.e., Salary of Sub-
Chief, Pay of Matrens and Buildings for Chiefs were spzcifically pro-
vided for in Ariticle 5 of the 1863 treaty for the first time and
expenditures for these items are part of the consideration. The items
for Agency buildings and repairs, Harduare, and Erection and equipment
of hospital were not found to be part of the consideration since they
vere for objects providsd for in Article 5 of the 1855 treaty. The
amounts expended for the items Pay of Mechenics, Pay of Farmers and Pay
of Miscellanzous Employees were concludzd to be part of the 1863 con-
sideration for two rea ons; first because the 1863 ireaty provided for
additional erployess and services
expended during a pericd when the 20 vear oblizntion to furnish the

services of empleycoss had expired under the 18S5% {rezirs. The item under
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Article 5, disburserents of $26,178.1i0 for Ecucaticn, the Commissicn
believes should properly be shown under Article L disbursements for the
1863 treaty. Article l; (Fourth) of the 1863 treaty provided for the ex-
penditure of $50,000.00 for the boarding and clothing of the children
attending the Indian schools and for egquipment, furniture, etc., for
the schools. Permitting this $26,178.L0 plus enough of the mixed
Article IV and V disbursements for Education to fill out the $50,000.00
obligation under Article I (Fourth) of the 1843 treaty is believed to
be the fair and equitable method of allocating these expenditures.

Of the mixed disbursements the Commission has determined (Fdg. 39(a))
that one half of the Ariticle L expenditures, or $£6,516.18, is the most
equitable allocation of the joint expenditures to the 1863 treaty. As
to Article 5 mixed disbursements the Commission finds that those items
for Erection and equipment of hospital, Agency buildings and repairs,
and Erection and equipment of shops were properly obligations assumed
by the 1855 treaty and are not part of the consideration for the 1863
treaty. The remaining mixed Article 5 expenditures were for Pay of
Miscellaneous employees, Pay of Mechanics and Pay of Farmers. The
Commission allocated $32,159.20 of the total of these three items to
the 1863 treaty based on the ratio of the number of employees provided
for in the two treaties which under the circumstances appears to be an
equitable method to apply. |

The G.A.0. Report shows Article L and S mixed disbursements of
$137,577.9€ (p. 18) where the General Accounting Office could not

determine the proper Article under which to list these items. Of these

281
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30, 11L.59 for saw and grict mills. Since
Article L (Third) of the 1843 treaty provided for the expenditure of
$£10,000.00 for *thne ereciion of a saw and flouwring r:ill, only this sum
is properly part of the cconsideoration. Another iten is $102,597.29
for Education. As previously stated a porticn of this expenditure,
or $23,821.60 (Fdz. 39(c)) has becn found to be part of the con-
sideration in order to fill out the cbligation to expend $50,000.00
under Article i (Fourth) of the 1863 treaty. The item $k,L33.10 for
Hardware was an cblizaticn assumed by the 1859 treaty. The $L33.00
expended for Fucl seems properly an Article L item and one-half, or
$216.50, is allocated to the 1863 treaty. The Commission concludes
therefore that the total consideration paid by the United States to the
Nez Perce Indians for the 1863 cession was $352,39L.9L.

THE NEZ PERCE TRACT

The findings of fact herein made set forth in detail much pertinent
information with respect to the Nez Perce tract concerning soil types,
climate, topography, settlement, transportation, etc., and will not be
fully reiterated in discussing thz valuation issuc cf the case. Briefly,
however, the subject tract being an extensive érea of 6,932,270 acres
contains a variety of lands, topographically speaking, including rugged
mountains, deep canyons, fertile prairies and snzll valleys. The
climate throuchout the tract, generally speaking, is mild as compared

re tract is

located in northeasterr Orecor southeastern Washing
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As of 1867 the center of populaticn for the region of the northuest
within which the tract is located was Walla Walla Valley just to the
west of the tract. This valley and the town of Walla Wzlla became the
trading center of the interior region for the licz Perce and other mines
of the region following the discovery of gold in the 1860's. The
Oregon Trail, which skirted the ceded tract, passed through Walla Walla
Valley and the Mullan Road ran northward from this point. There was‘a
primitive road from Walla Walla to the town of Lewiston within the
subject tract. The major transportation route into the tract, however,
1as by way of the Snake River to Lewiston which was the supply depot
within the tract. Steamboat service to Lewiston had commenced in 1861
and during high water scason three boats a week were operated. Six
primitive overland roads, or trails, had been established through the
tract by 1862.

During the height of the gold mining operations there were
thousands of miners and others upon the ceded area. The majority of
these, being miners, were a transient population and by 1867 many of
them had left the tract for other mining areas. No exact figures for
‘the population of the tract are available for 1867 but the 1870 census
for Idaho shows for Shoshone County a population of 722 including 568
Chinese, for Nez Perce County a population of 1607 including 7L7 Chinese
and 849 for Idaho County including L25 Chinese. Stevens County (of
which Whitman County was then a part), Washington, in 1870 had a popu-
lation of 73L. Columbia, Garficld, and Asotin Counties were a part

of the large Walla Walla County in 1870 and had a populaition of 5,300,

o
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which included the well cettled Walle Walla Valley. The decade 1870-
1880 saw the first appreciable population increase of permanent settlers
to the ceded area particularly on the agricuvlitural lands in the north-

anized from a part of

western part of the tracti. Whitman County was or

~
o

Stevens in 1871 and by 1880 had a population of 7,01L. Columbia County

ASa¥

which was carved out of Walla Walla in 1875 had a population in 1880 of
7,103 but conly a portion of this county was in the tract. Asotin County
(all within the tract) and CGarfield County (2 part within the tract )
were still pari of Walla Walla in 1880 which had a population of 8,716.
By 1880 the population for Idaho County was 2,031; Nez Perce County
3,965 and Shoshone County L469.

From the time of the earliest settlement of the northwest region
it was known that many of the valleys situated therein were adaptable
to agricultural pursuits. Settlement of this region east of the Cascade
Mountains really commenced with the opening in 1858 of the Walla Walla
Valley and Umatilla Valley. The early settlements were made in the
valleys and along the water courses because of convenience and road
access and because the requirements of frontier economy favored claims
which furnished the best wood, water and graseg, combined with as much
agricultural land as possible. In 186l it was Qiscovered that the hill
S0il in the vicinity of Walla Walla was suiiable for the raising of
grain and this resulted in an increase in settlement in thet area. Within

2 v cl 2 . 3 -
the Nez Perce tract settlement progressed slovly bui steadily in the
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years following the valua te. Thz famous Pzlouse wheat region
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Slivated in Whitman County reccived its first
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V1869 when several femilies located on Unicen Fork. By 1871 there were
some 200 people loczted on Union Fork and around the Palouse Forks. 1In
this section it was erroneously believed until 1876 that cereal grains
could not be raised on the hills because it was thought the altitude in
the area would render it subject to frost. The early settlers in this
county busied themselves with the care of their flocks and herds giving
little attention to agriculture, except for raising a little wheat for
themselves and wheat hay for their horses and other stock kept for use
on their farms. Livestock was the chief enterprise of this county until
the coming of the railroad in 1883. As of 1887 the settlers of the
northwest region east of tﬁe Cascades were hindered in getting their pro-
duce to markeis because of the lack of adequate transportation facilities.
There was transportation by steambcat via the Columbia to the west coast
but two portages were necessary at the Dalles and at the Cascades of the
Columbia. The cost of transportation even by boat was exceedingly high
and as a result there was practically no outside market for the produce
of the region. The increased settlement and wheat production of areas
such as the Walla Walla Velley and its vicinity soon resulted in large
_surpluses that could not be profitably marketed. The region of the
: _?orthwest east‘of the Cascades had to await the coming of the railroad
';?;n 1883 vefore it was to have adegquate means of transporting its pro-
ducts to market. Until such transportation became available, markets
for the northwest region were local and limited in nature.
VALUATION
The Commission is faced with the task of determining the value of

an cxtensive tract of 6,932,270 zcres of land adaptable Lo a number of
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expert appraisers for

an¢ C. Marc Miller
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the fair market value approach.
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thet in his opinion the fair market
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apprexinately $2.05 to '"next
acre for the "last

enting the fair market

on amownts to
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per acre. Mr, Miller classified 1,281,L87 acre
which he concluded there would have been no derand in 1247 because
the vast amount of grazing land in the region subject to use under the
free range policy. Mr. Brown agreed with petitioner!s other experts

who prepared the valuation on mineral lands that the mining arcas of the
tract in 1867 totaled 21,168 acres and had a fair market value of
$3,000,000.00. Mr. Miller, for defendant, was of the opinion that
mining activity in the tract had declined %o a point by 1867 that there
was very little value in the mining prospects of the ceded area.

Given these diametrically opposed views of the appraisers for the
parties 1t became necessary for the Commission to intensely study the
record to ascertain the actuzl conditions with respect to the nature of
the land; its then highest and best uses or those uses for which it
vwas potentially adaptable in the reasonéble future; the demand for the
lands; markets; accessibility and salability as showm by comparable
land sales. Some of these elements have been discussed previously while
others necessarily must be discusszd in considering the methods of
valuation used by the appraisers.

A study of the record caused the Commission to conclude, and it
so ultimately found, that the land classifications and the highest and
best uses for which the lands of the tract were adaptable as of
April 17, 1867, were more in line with the conclusions rcached in these
respects by Mr. Brown, petitioner's expert. In considering the highest
and best uses of the tract the Commission, however, believes that as of

1867 certain of the lands, although known to bs arable, should be
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considered only as potential esriculturel lands and that there was no
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considercd economically inacccssible in 1847.
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pertinent parts of the appraisal methods used by the experts in this
case. HMr. Browm, petitionmer's ap pralsnr, presented a complicated and
detziled veluation report consisting of three volumes vhich was supple-
mented by a four volume valuvation study of the minerzl lands by peti-.
tioner!s mining experts, ¥r. Philip J. Shenon and Mr. Roy P. Full. 1In
essence, Mr., Brown's apprainal method involved considering certain value
indications obtained from diversified sources which vere subject to ad-
Justments, then averaged and the final average value indication used as
the basis of setting a value for subject lands before discounting for
size, In considefing these lands, Mr. Brown used principally five value
indications which were (1) index sales, that is sales within the tract
of small acreages; (2) comparable sales, or sales of small tracts in
adjoining counties; (3) railroad sales; (L) an adjudicated award given
to the Puget Sound Agricultural Company and (5) the adjudicated award
given to the Hudson's Bay Company by the Joint British-American Com-
mission for settlement of claims of those companies.,

Most of the 2,453 szles considered by petitioner's expart are
small sales which o~curred during his "valuation period® 1859 to 1902
with an averagze valvation date of 1882, The use of such en extended
period appears to result in applying to the tract an evaluation date
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uch later than 18347, In Mr. Broun's report in Kez Perce Tribe v, U.S.,
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Docket 175-B (Pet. Ex. 89, p. 1L3) the appraiscr states the average price
for land in 1880 in this area was $2.63 per acre which is his final value
conclusion in this case. It results in taking into consideration sales
during pericds of time when conditions are knowm to have changed due 1o
better transportation facilities, increased settlement and development,
and the occurrence of events unforeseen at the valuation date. With
respect to the small sales Mr. Brown allowed only a ten percent discount
for improvements on the sales price for sales prior to 1867 and twenty
per cent for post treaty sales. A study of the location of the small
f'comparable sales” indicates ﬁhét many of these small tracts were choice
locations along major routes of travel or favorably situated in or near
then existing communities such as Walla Walla in the Walla Walla Valley.
As of 1867, Walla Walla Valley was highiy developed and the town was

the trading center and center of population of the northwest region.

Mr. Miller, defendant's appraiser, urged that the small sales in many
cases were made for the cost of improvements only. In view of the record
the allowance of a mere 10% or 20% discount for improvements does not
seem reasonable.

Mr. Brown further complic;ted the appraisal by classifying the
small sales as unmixed agricultural land or mixsd sales through in-
spection of the lands in the various sales. Sales which included at
least 90% agriculiural land were classified as unmixed vwhile those con-
veying less than 90% were termed mixed land sales. This method, of
course, resulted in the necéssity of allocating thz purchase price to

the various classifications of land within a mixed sale. For timber
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for grazing l2nd & fouw to onc valve ratio between sgriculiural and
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grazing land was alloved. This method of dividing the consideratl
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shown in a smz2ll sale transaciiorn is objectionable for several reaseons.
First, the procedure of assigning ceriain poriicns of the sales price
to various types of land assumes that the buyer of the small tract
purchased on that basis. It may well be the purchase price was largely
governed by the select location of the tract, its proximity to a nearby
market or water, or some other special advaniageous aspect cof the tract.
Secondly, as of 1867 we are dealing with a frontier economy in this
area and the immediate need of n» buyer would te to opsrate a subsistence
homestead. Such a purchaser would leok for a small tract that would
provide him with sufficient agricultural, grasing and timber land to
meet his needs. To say such a purchaser would have psid on the basis
of so much for each type of land overlooks the need in the frontier
economy for a well balanced homestcad t0 meet the requirements of subsist-
ence farming. Finally the method of allocating the price and acreage in
mixed sales has the tendency to distort the sales prices of different
types of land and the acreages thzreof that were scld during a period.
This is apparent when timber land in a small szle is allocated the same
Proportion as agricultural lands during a time when there was a demand
for agricultural land and little Tor timber iznd as svch.

Two valuation indications used by Mr. Broam invelved the adjudicated
cricultural Companies

awards made to the Kudson's Bav and Poczt Sovnd b
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%Yy the Joint British-imerican Commission. The lands for the greater
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part involved in thesc awards were located west of the Cescsde Hountains.
The Puget Sound's Agricultural cleims involved about 170,000 acres in
Pierce and lewis Counties, Washington. The Hudson's Eay Company claim
involved 179,280 acres much of it in the vicinity of Vancouver, Washington.
The Commissioners considering those claims rendered their opinions with
respect to the awards in 1869. According to the opinion of one of.the
Commissioners considering these claims the Hudson's Bay claim consisted
of three items (1) the value of the company's post and lands, (2) the
value of the trade and (3) the loss and damage from acts {of trespass)
which had been commitied. The Joint British-American Commission in
their opinions making the awards do not set forth the method by which they
valued the rights and claims of the Companies. They did not set a value
separately for agricultural, timber and grazing lands nor did they in-
dicate what part of the awards was for improvements or whether some was
to be payment for rights of trade or in damages for trespass.

Petitioner's expert, however, used these awards as value indications.
To do this he allocated the awards in proportion to the composite testi-
mony shown by the evidence with respect to valuc as set forth in the
hearings on the claims of the Companies by the witnesses for the United
States who testified as to value of the different types of land within
the claims. Such a method of allocating the awards to various types
of land within the claims is purely.tﬁeoretical and mere conjecture.
It should be noted also that these lands were for the most part west
of the Cascades, closer %o markets, in more highly devecloped country,

and with better transportation facilities. The lands involved in the
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Companies' claims were remote as far as compariscn with the subject
tract is concerned.

It is not necesszry to consider further the velue indications
used by petitionerts appraiser with regard to the different types of
land within the tract since any final average of these value indications
would be questionable for the reasons set forth in analyzing them. The
study of index and comparable sales do indicate, however, that there
was a market for small tracts in and adjoining the Nez Perce ceded area
at or about the date of valuation, especially for the agricultural lands
of the region. With respect to the grazing lands of the region there
were, according to Mr. Brown, very few sales of straight grazing land
within the traét or in the surrounding area. This was undoubtedly due
to the free range policy in which ranchers made free use of the vast
public domain on which to run their cattle. With a slow but steady
settlement of the region being experienced in lBé? there may well have
been some demand for large acreages of grazing land by ranchers in-
terested in protecting themselves against homesteaders.

It has been previously pointed out that the lack of transportation
facilities and high freight rates had virtually cut off the northwest
region within which the tract was located from markets. This is es-
pecially true of the timber lands of the ceded tract. Even if it were
true that much of the timber on the tract was of a commercizl nature
1t would not have been considered economically accessible in 1867
except the comparatively sméll amount that would be necded to meei the

local demand. There were no sales of lazrge tracts of timber land
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within the ceded area until 1900 when the Northern Pacific Railroad was
extended into the timbered area of the tract. As of 1867 the CGreat

Lakes region of the country was the center of the lumber industry while
the excellent forests of the Puget Sound area west of the Cascades were
available to supply the west coast markets. On the Nez Perce tract,
however, timber operations had beéﬁ carried on even prior to the vaiuation
date. These operations were small in nature and served to satisfy the
local demand for lumber to be used in mining operations and for building
purposes. As of 1867, timber operators on the ceded area would have

been interested only in select tracts easily accessible to water.

The appraiser for petitioner was of the opinion that 610 acres of
the ceded tract had a highest and best use in 1867 as town sites. With
the decline in mining activity and the departure of many miners only
three communities remained on the subject tract in 1867 and these were
Lewiston, Pierce City and Florence. The facts pertaining to the acreages
of these town sites and the method used by Mr. Brown to evaluate them
are set forth in Finding 33. The outcome of this valuation approach was
to place a value of $89,37C.00 on the Lewiston town site:consisting of
550 acres and a value of $122,710.00 for Florence containing L0 acres.
This results in the larger, more promising and favorably located town
site being valued at a lower sum, than the smaller, remote and less
promising mining community of Florence. As of 1867 the mining camp of
Florence would, no doubt, be more comparable to the Pierce City town
site of 20 acres which Mr. Brown valued at $13,625.00, At the time of

valuation the future imporiance of Florence and Pierce City as town sites
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would have been suzpect Liecause of the decrease in the mining population
end decline in mining activity in the tract. While those factors would
also have influenced the value of the Lewiston tovm site, which was
originally surveyed as containing approximatoly LO acres until it was
resurveyed prior to August 187l when it consistnd of about 556 acres,
its favorable location at the confluence of the Snake and Clearwater
rivers and proxinmity to settlements in the agricultural lands to the
west of the tract wovld have then indicated that there was opportunity
for the continuved develcpment of this towm site. Taking into consider-
ation the findings of fact herein made and the record as a whole the
Cormission is of the opinion that a prospsctive purchaser would have
believed he could pay the sun of $S,OO0.00 for the Florénce townsite,
$5,000.00 for the Pierce City townsite znd $40,000.00 for the tovmsite
of Lewiston.

Petitioner in order to show the fair market value of the mineral
lands of the subject tract relied on the testimony and report of its
Wwitnesses, Mr. Philip J. Shenon and Mr. Roy P. Full, mining geologists.
These witnesses were of the opinion that the mineral lands of the Nez
Perce tract had a fair market valus of $3,000,000.00 as of April 17,
1867. The appraisal approach used by these witnesses involved the use
of sales of placer mining claims in ths Pierce City - Oro Fino mining
district only for the year preceding the evalvation date. First, how-
éver, these experts measured the mining districis to deternine the
number of placer claims for each disirict. This was denz by mapping

and measuring the streams and gulchzs within & mininz district. The
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streams and gulches included these not only for which they had docu-
mentation to indicate mining activity but also included streams and
gulches for which there was no such documentation in order to securc

what they believed would be a fair representation of mining activity

in 1867. The length of the measured areas was then computed into mining
claims according to the length of claims as prescribed by the ﬁining
district in which the gulch or stream was located. By this method the
witnesses concluded there were a total of 16,L62 claims consisting of
813,363 acres in their "measured area." By using the average sales

price determined by a study of the claim transactions for the Pierce
City - Oro Fino district for the year prior to April 17, 1867, which was
$116.08 for 182 sales and by multiplying the 16,042 claims by this average
éales figure they concluded the "measured area" had a value of $1,910,908.06.
These witnesses also found a value for lode deposits but only in the
Florence mining area. This was computed by estimating the length of the
lodes known to be in existence in 1867 by the number of claims on said
lodes. From the consideration shown in the sales transaction involving
lode claims the witnesses computed the average foot value of the lodes.
Applying this figure to the length of the lodes the petitioner's mineral
appraisers concluded the lode deposits of 305 acres in the Florence area
were worth $117,608.00 in 1867. The balance of the total final mineral
value figure of $3,000,000.00, or $971,L483.0l;, was incluvded to give a
value to what the mineral experts termed the Munmeasured avea® corsisting
of 7500 acres, where there wés historical evidence of mining activity but
for which there was not believed to be adequatc information for assigning

-~

value,
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The Shencn and Full siudy supports petitioncrts conterniion that there
was rining activity on the subject tract as of the valuation date and that
the knowm prescnce of gold upon the land would have added substantially
to the fair markei{ value cof the ceded arce. The appraisal approach fails
to take into consideration severel important factors, however. The
mineral experts made no allowance for improverents in coensidering the
sales of placer mining claims. The record indicates that as of 1867
mining activity was on the decline in the subject tract and the inclusion
of all streams and gulches in a mining district assumes most of these in
the "measured arcas" were paying properties and salable. The $971,8L3.04
assigned as a valuec to the "unmeasured area" is an arbitrary figure. The
value assigned to lodes fails to take into ponsideration that development
work may have been undertzken on the lode claims and was paid for in the
transactions.

Mr. C. Marc Miller, a qualified appraiser, testified as an expert
witness for defendant and prepared a valuvation report. As previously
stated this witness was of the opinion that the fair market value of
the iract was only the nominal sum of $L00,000.00, or an approximate
average of about six cents per acre. Although Mr. Miller studied sales
of small tracts in and adjoining the ceded area, he did not use these as
& measvre of valve since he was of the opinion that the consideration
stated in many of these transactions would have been but paviient for the
lmprovements on the lands. Defendent's witness went far afield to find
sales which he used as the uain basis of his valusiion indications.

These transactions relied on by ¥r. Filler were the sales of Spanish
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and Mexican lend Grants in southern Cclorado and norihern New Mexico
close to a thousand miles from the subject tract. These sales are far
too remote to be given any weight in determining the value of the Kez
Perce tract.

As of 1667, a prospective purchaser of the subject tract would,
or should have kmown, that the ceded area was then adaptable to the
highest and best uses of agricultural, grazing, lumbering and mining
pursuits. Such a buyer would have been aware of the importance of
the then existing townsites not only as markets for the residents of
the tract but as an attraction in bringing other settlers to the tract.
The prospective purchaser would have knoun that while mining activity
was on the decline there were stili many mining operations continuing
in the mining Qistricts with claims being bought and sold. As of the
evaluation date it was known that the valleys and prairies of the tract
contained fine agricultural land but because of the altitude it was
believed the hill lands such as in the Pzlouse area and the valley lands
such as in Wallowa Valley were not suitable for agricultural pursuits
although arable lands. These lands therefore mzy only be considered
as potential agricultural lands as of the valua*ion date. The prospective
purchaser would have been well informed as to the transportation pro-
blems facing the settlers in the northwest regzion and the resulﬁing in-
ability to profitably reach outside markets. This buyer would have also
been aware of the free range policy with respect to grazing lands in the
region and the vast amount éf public domain available for grazing and

other uses. A study of the settlement and develcpment cof areas to the
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ady growth especially with respect to agricultuwral lands. The
Commission is of the opinicn that a prospoctive purchaser would have
considered that the 1,16lL,08L acres of agricultural lands of the tract
had a value of $1,000,000.00; the timber-lands, consisting of 3,152,653
acres, a value of $1,600,000.00; the 2,377,953 acres of grazing land a
value of $1,000,000.00; that the known presence of mineral deposité on
the 21,168 acres of mineral lands would have added $1,000,000.00 to the
value of the tract; and that the 610 acres of townsites would have added
$50,000.00 to the value of the tract. The Commission is further of the
opinion that such a prospeci’ve purchaser would have purchased this ex-
tensive tract with a view 4o resale and that he would have been aware
of the long period necessary to dispecse of sazid lands; the expenses to
be incurred such as taxes, fire protection, surveys and sales expense;
and that he would allow for risk, return on his investment and profit.
The Commission, taking into consideration the findings of fact
herein made and the record as a vhole, and giving due weight to the
size of the tract and the multiple highest and best uses for which it
was adaptable, concludes that the fair market value of the Nez Perce
tract consisting of 6,932,270 acres as of April 17, 1867, was
$1:,650,000.00, The Commission further concludes that the consideration
of $352,39L.9L peid to the Nez Perce Indizns by the United States for
the cession of a part of their reservation naving a failr market va
$4,650,000,00 was ossly inadsguate and uwnconscionable. Defendant

! LY - . N
15 entitled to credit $352,39L.9k expendad wnder the Treaty of June 9, 1843,



against the $L,650,000.00 fair market value of the tract, leaving a
balance due to petitioner tribe of $1,297,605.06, from which will be
deducted the offsets, if any, to which defendant may be entitled under

the provisions of the Indian Claims Commission Act.

¥Wm. M. Holt
Associate Commissioner

I concur:

. Edgar E. Witt
Chief Conmissioner

Commissioner Watkins took no part in the consideration or decision of this

case.





