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JOSEFY EDTHUik9E2, as r e s r e -  
s e n t a t i v e s  o f  t h e  E X  FZSC3 

1 

THE 

P e t i t i o n e r ,  j 
1 

UNITED STATES OF & E R I C A ,  

Docket No. 17.5'-h 

Defendant. ) 

Decided: Dccember 31, 195'9 

Appea- rance s : 

Donald C. Gormlcy, with ~ h o m  
were Ch,wles A .  Hobbs, and 
George E.  Lymn, 
Attorneys f o r  P e t i t i o ~ e r .  

John D , Sul l ivan ,  wi th  xhox 
was Mr. A s s i s t a n t  At tc rney  
General, Perry W. Norton, 
Attorneys f o r  Defendant, 

HOLT, CoEnissioner, de l ivered  the  opinion of the Conmission. 

The Nez Perce Tr ibe ,  and c e r t a i n  individu2L.s ~ m e d  i n  t h e  p e t i t i o n ,  

t r e a t i e s  and an a g r e e ~ ~ e n t :  i. e . ,  (I) f o r  land  csC.5d rider t h z  T r e a t y  of 



- c -  Hear ings  +rere held on thc: cl,-im ir, No. ic~~a-.A,  ar,d f i n d i n g s  of  f z c t  m d e  

=d opin ion  r cn6c red  ir, v~hich this Csxalissicn found that t h e  'linited 

578) 2nd f o r  t h e  value of  such gold =.::en f r x  t.he r e s e r v a t i o n  *ich 

the t r i be  might in f x r t h c r  proceedings pl-c?~? was acquired by de fendan t  

wmbers 1-75 and 183 (xhict? inc.?cded L§D-.A) r_:.gcti,atcci an agrecmmt 

~5ereby, w i t h  the app-oval of t h e  Cozzission,  the  claims remaining in 



agree;nenJi was a?pr.oved by t':?e C=r.:-iissicner cf Indiz?  X f f z i r s  on 

September 6, 1955, and by t h i s  Coxll::ission by order  of December b, 1957. 

By the  Trez ty  of Jane 11, 1655, 12 S t z t  957, I1 Kappa 702, t h e  

Kez Perce Tr ibe  ceded, relinquished arid cmveyed t o  t h e  United S t a t e s  

all t h e i r  r i g h t ,  t i t l e  2nd i n t e r e s t  i n  o r  t o  the  couxtry occupied o r  

claimed by them i n  t h e  t h m  t e r r i t o r i e s  of Oregon and I.:'zshington, 

which l ands  a r e  descr ibed  in A r t i c l e  1 of s a id  t rea ty .  Frorn such c e s s i o n  

x a s  reserved  a n  a r e a  of lznd f o r  t h e  exclusi.ve use and occup~ i t ion  of 

t he  Nez Perce Tr ibe .  The r e s e r v a t i o n  lands  a r e  descr ibed  i n  A r t i c l e  2 

of t h e  1055 t r e a t y  and a r e  s e t  f o r t h  i n  f u l l  i n  Finding 3 he re in .  The 

18.55 t r e a t y  v a s  n o t  r a t i f i e d  u n i i l  Plarch 8, 1859. 

The even t s  which l e d  t o  t h e  d i s r u p t i o n  of t h e  peacefu l  use and 

occupat ion of t h e  16.55 r e se rva t ion  lands  by t h e  p ~ t i t i o n e r  have been 

r e l a t e d  p rev ious ly  by t h i s  C ~ ~ n i s s i o n  i n  t h e  "gold claim," Docket No. 

180-A, 3 Ind.  GI. Comm. 571, and again i n  t h e  f i n d i n g s  of fact  he re in ,  

(F indings  4 through 9) .  Br i e f ly ,  i n  t h e  f a l l  of 1800 whi tes  i n t r u d e d  

on t h e  r e s e r v a t i o n  and discovered gold. By t h e  sp r ing  of 1861 some 1800 

c l a ims  had been prospected by white t r e s p a s s e r s .  Eecause o f  t h e  gold 

rush an Agreement v;as en tered  i n t o  i n  1861 by t h e  S u p r i n t e n d e n t  of  

I n d i a n  A f f a i r s  and  t h e  t r i b e  >:hereby t h e  t r i b e  agreed t o  permi t  wh i t e  

men t o  e n t e r  upon roughly t h e  nor thzrn  h a l f  of the  r e s e r v a t i o n  f o r  

mining purposes b u t  s h o r t l y  r i c h  p lace r s  Irere discovered south of t h e  

l i n e  and t h e  miners  entered t h a t  a r e  i n  l a r g e  nu-~Sers .  Ey t h e  f a l l  

of 1861 some 5,030 t o  7,032 miners r;Erz on t h 3  reszrvat ioi? .  Cormencing 

i n  1861 o f f i c i a l s  of t he  United S ta tes  urged t h a t  a new t r e z t y  be 



The i n s t a n t  claini, which was timely f i l e 2  by p s t i t i o n e r  h e r e i n ,  

i s  f o r  a d d i t i o n a l  com;ensatj.on f o r  t h e  rcscr-.rzti on l a ~ c f s  ceded t o  t h e  

United S t a t e s  by t h c  Rez P3rce Tr ibe  by the 166j t r e a t y  f o r  an a l l e g e d  

unconscionable cons ide ra t ion .  Pe t i t io ; lc r  c ia lzs  a l t e r n a t i v e l y  t h a t  

it has a r i g h t  to recover  f o r  u n f a i r  arid dishonorable  d e a l i n g s  r e s u l t i n g  

from defendant  f s a c t s  in a c q u - r i p g  the  cessio:ls of t he  lands .  Defendant  

does n o t  ques t ion  t h e  i d e n l i f  i a S i 1 i . L ~  of p e t i t i  c x r  nor  the c a p a c i t y  

of p e t i t i o n e r  t o  i x i n t a i n  t h i s  a c t i o n .  The T r s a t y  of June 9 ,  1863, 

was no t  r a t i f i e d  and did n o t  becoxe ope ra t ive  m t i l  A p r i l  17, 1867, 

which l a t t e r  da te  i s  t h e r e f o r e  t h e  eva lua t ion  date. 
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NO3TrnX< EiO-aiDL?i' 

The t r e a t y  c a l l s  w i th  r e spec t  t o  boundaries of t h e  3ez  Perse 

r e s e r v a t i o n  a s  s e t  f o r t h  i n  t h e  t r e a t y  hzve r e s u l t e d  i n  much d i s -  

pu te  between t h e  p a r t i e s  t o  this a c t i o n  a s  t h ey  d i d  al.so i n  cons ide ra i ion  

of t h e  p r i o r  Kez Perce l i t i g z t i o n  1;it'n r e spec t  t o  t!ie "gold c l z i ~ n "  i n  

3 Ind .  C 1 .  Corn. 571. I n  t h a t  proceeding t h e  Conmissicn s e t  t he  southern  

and e a s t e r n  boundaries  of t h e  r e se rva t ion  (Fdg,  13, 3 Ind .  C 1 .  Comm. 

571, 578). The nor thern  and western boundaries  were no t  quest toned 

du r ing  t h e  proceedings then  held wi th  regard t o  t h e  gold  and t r e s p a s s  

claim.  The ques t io2  of bou?&ries a r i s e s  f o r  s e v e r n l  reasons .  F i r s t ,  

because t h e  r e s e r v a t i o n  x a s  never surveyed and secondly because of t h e  

use  of te rms  o r  names 2s t r e a t y  c a l l s  which a r e  n o t  recognizable  on 

modern m p s  and because s3me of t h e  t r e a t y  c a l l s  a r e ' . & n e r a l  i n  na tu re .  

The no r the rn  and northwestern bomdar ies  i n  A r t i c l e  2 of t h e  t r e a t y  

a r e  desc r ibed  as: 

C o w - n c i n ~  where t h e  Noh-ha-na-she o r  southern  t r i b u t a r y  
of t h e  Palouse River  f l c x s  from t h e  spurs  of t he  B i t t e r  Root 
Mountains; thence  down s a i d  t r i b u t a r y  t o  t h e  mouth of t h e  
Ti-nat-pan-up Creek, thence souther ly  t o  t h e  c r o s s i n g  of 
the  Snake River  t e n  mi l e s  below t h e  mouth of t h e  Al-po-ua-wi 
River ;  .# Jnc * 
In p l a c i n g  t h e s e  boundary l i n e s  on a p r e s e n t  day map, p e t i t i o n e r  

i n c l u d e s  a l a r g e  a r e a  of land i n  what i s  nox hm as the Palouse wheat 

r e g i o n  while de fendan t  i n s i s t s  t h a t  t h i s  a d d i t t o n  of sone 670,900 a c r e s  

should n o t  be  em5racecl w i t h i n  the  s a b j e c t  t r a c t .  Defendant contends 
C 

t h a t  t h s  t r e a t y  calls a r e  vagu-2 a d  t h a t  t h e  p e t i t i o l i e r  in Docket No. 



7 .- b o w d a r y  a s  rr,a?pc5 by Chzrlcs Ro;rc..e, :.tltj. L;;riu.:.xl Ec jz r . t  cf t h e  B r e a 7 ~  

of A ~ e r l c z n  Ett~qol:i~;,-, 3ar-t Z e  If, c._" c o w s ? ,  2 s  p e t i t i o r ! ~ ~ '  no;,? con- 

t e n d s  through c-cl-iscl, tr.:;',.j. c ? ~ : ~ . s  r - 2 ~  b? i d e n t i f i e d  

s o  2 s  t o  shon I~o-Jc.: 1 s i?;, . ;rnretztioc cf the:r! >;as e ~ - r o n e o ~ s ,  t hen  t h e  

Commission i s  o b l i g l t e d  t o  s e t  the bo.mdaries  in coxfoxance  t h e  

L brea ty  calls and pet.i t i3nc.r i s  not. e s t o ' j p d  t . ~  have the  bou..daries 

p r o p ~ r l y  i d e n t i f i e d .  It. should be. ,no ted  t h c t  i? t5e hea r ings  r e g a r d i n g  

the  gold 2nd t r e s p z s s  c l z i ~  it rras n o t  neccsrn1.y t o  detcrmine t h e  

no r the rn  bctundary. 

P e t i t i o n e r  h e r e i n  has intro+c.ced a  n ~ ~ d e r  of ccnter;:po:-ary maps 

which con ta in  t h e r e m  t h e  Indj .2~ .  names f o r  stresrs which do n o t  zp?ear 

on modern day naps. A careful sL11.djr of t h s s e  ~..s?s shows t 5 a t  t he  

No-ha-na-she, i d e n t i f i e d  i n  t h e  t r e a t y  2s  the southern t r i b u t a r y  of 

the  Palouse River ,  i s  r e a l l y  the main branch of the Palouse as it  i s  
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Counsel f o r  p e t i t i o n e r  i n  Docket K O .  264, The Confederated T r i b e s  - 

of t h e  Umati l la  Indinn Reservat ion v. The United S t a t e s ,  c a l l e d  t h e  -- 
a t t e n t i o n  cf the C ~ ; ~ ~ ~ , i s s i o n  t o  an over lap  o f  about  150,003 a c r e s  between 

p e t i t i o n e r  t h e r e i n  and the  liez Perce Tr ibe  with r e spec t  t o  t h e  wes tern  

. boundary a s  claimed by t h e  Nez Perce Ind ians .  Docket No. 264 invo lves  

2 c k i n  of I n d i a n  t i t l e  and t h e  case has  been t r i e d  and b r i e f e d .  Counsel 

f o r  t h e  Umat i l la  p o i n t s  o u t  t h a t  t h e  a r e a  as  mzp?ed by the  Nez Perce 

e x p e r t s  f o r  t h s  western boundary of t h e  1855 re se rva t ion  c r e a t e s  a n  

ove r l ap  wi th  t h e  e a s t e r n  boundary a s  mapped t o  shox the  c la im i n  t h e  

Umat i l la  case  bo th  by t h e  p e t i t i ~ n e r  and defendant  t h e r e i n .  The Umat i l la  

t r e a t y  d e s c r i k d  t h e  e a s t e r n  boundary as fol lowizg t h e  southern  boundar ies  

of t h e  Nez Pe rce  purchase of 1855. The t r e a t i e s  were rrade a lmost  simul- 

t aneous ly  i n  1855 and t h e  d e s c r i p t i o n s  i n  t h e  t r e a t i e s  which a r e  p e r t i n e n t  

a r e  s e t  f o r t h  i n - o u r  Finding 25. The ove r l zp  inc ludes  two a r e a s ,  t h e  

l a r g e r  in t h e  v i c i n i t y  of Elg in ,  Oregon, and a s n a l l e r  a r e a  a long  t h e  

watershed between t h e  Xallowa and Pok~der Rivers .  Counsel f o r  t h e  Nez 

Perce  T r i b e  u r g e s  t h e  boundary i s  c o r r e c t  a s  depicted by i t s  e x p e r t  on 

its map ( P e t .  Ex. 2h7). J e k .  Erown, pe t i t i -one r t s  exper t ,  t e s t i f i e d  t h a t  

t h e r e  was a n  I n d i a n  c ros s ing  a t  Elgin,  Oregon, =d t h a t  the  words "Grand 

Rondev as used  in t h e  t r e a t y  d e s c r i p t i o n  r e f e r r e d  t o  t he  "grand turnt1  of 

t h e  Grand Ronde River .  k p s  r e f e r r e d  t o  by Nez Perce counsel shoii a t r a i l  

c r o s s i n g  a t  a p o i n t  near  which Elg in ,  Oregon, i s  ncw loca ted .  I n  vieir o f  

t h e  above tcs t i inony and evidence, and i n  t h e  abscncc of an:: o t h e r  ev idence  

t o  l o c a t e  t h e  c r o s s i n g  r e fe r r ed  t o  i n  t h e  lES5 t r e a t y  thn Comnission 



by s a i d  t r e a t y .  The G.A.O. r c g o r t  i d e n t i f i e s  d e f i n i t e l y  c e r t a i n  i t ems  

which t h a t  o f f i c e  s t z t e s  were disbursecl p l x s w n t  t o  1863 treaty pro- 

v i s ions .  Mith r e s p e c t  t o  o the r s ,  t o t e l i n g  $29L,050.61, t h e  General' 

Accounting Cffic-e found it i q r a c t i c a t l e  t o  r e ~ d e r  an account ing  x d e r  

the 1863 t r e a k -  sqar.at.-.ly fro; t h e  Trcety cf J m e  11, 1855, 12 S t a t .  

957, s i n c e  s a i d  t r e a t i e s  ?ro\<ded f o r  slzilar o b j e c t s ,  and i n  a2ny 

i n s t ances  the  r.ot7.cp aapropr ia tcd  t o  f u l f i l ?  cnc t r e a t y  vere advanced 

t o  d i sbu r s ing  o f f i c c r s  t oge the r  wi th  rnoneyc z ~ p r o p r i p t s d  t o  f u l f i l l  t h e  

o t h e r  t r e a t y .  



ti;:, t r e a t i e s  i!ere ~ r o p ? r - l v  consideration, K i t h  r e s p e c t  t o  j o i n t ,  o r  xixed,  

disburse.lr;er?ts u.fi-..je;. t h e  two t r e a t i e s  p e t i t i o n e r  suggested t h r e e  d i f f e r e n t  

mctho2s of  e l l o c a t i n g  a p c r c e n t ~ g e  of the  mixed disbursmcnts t o  t h e  t r e a t i e s .  

A l l  a r e  z d n r i t t c d l y  a r b i t r a r y .  b e  r r :~ thod  would cLsswne t h e  moneys were s p e n t  

h a l f  and h s l f ;  ano'uher i s  bast.:! on th.- r a t i o  cf a p p r o p r i a t i o n s  betk~cen t h e  

two t r e a t i e s  coxmencing a t  the  time of the  f i r s t  rfiked d f s b u r s m e n t  which 

would r e s u l t  i n  52% being  a l l o c a t e d  to the 185'5 t r e a t y  and b8$ t o  t he  

1863 tre2t.y; and t h e  l a s t  method i s  based on comparing t h e  expend i tu re s  

known t o  have been m d e  m d e r  A r t i c l e  h of  th'c 1855 t r e a t y  t o  t hose  known 

t o  have been  made under A r t i c l e  4 of  t h e  1853 t r e a t y ,  o r  a  r a t i o  o f  5'3% 

of t h e  mixed disbursements being a l l o c a t e d  t o  t h e  1855 t r e a t y  and 117% 

t o  t h e  1863 t r e a t y .  O f  t h e  suggesf,ed methods of  a l l o c a t i o n  p e t i t i o n e r  

urges t h i s  l a s t  one as b e s t  and by applying i t  t o  t he  mjxed d i s b u r s e n e n t s  

p e t i t i o n e r  contends  only  a t o t a l  of  $L1,~5'0.51 should be a l l o c a t e d  t o  

t h e  1E63 t r e a t y  a s  cons idera t ion .  Together wi th  t h i s  amount p e t i t i o n e r  

concedes t h a t  $117,547. 68 of t h e  disbursemei?ts made pursuant  t o  

A r t i c l e  h of t h e  1863 t r e a t y  i s  proper ly  cons ide ra t ion ,  o r  a  t c t a l  

c o n s i d e r a t i o n  of $159,&8.19. Defendant, on t h e  o t h e r  hand, contends , 

t h a t  the s i m p l e r  method would be t o  t ake  one-half cf t h e  amount pa id  

j o i n t l y  between t h e  t u o  t r e a t i e s ,  t h z t  i s  t h e  sun of $lL7,025.30, and 

a l l o w  t h i s  amount as p a r t  of the  cons idera t ion .  Th i s  sm p l u s  t h e  

dist;urse:nents xfiich the  G..4.0. Report shoi :~  as be ing  espendecl w d e r  

A r t i c l e s  !r and 5' of t h e  1663 t r e s t y ,  d z f e n d a t  urges, should be founc! 

t o  be the c o n s i d e r a t i o n  p i c ?  f o r  t he  1863 trca.i,-, f o r  a t o t a l  o f  

$12?, 272.16, Defendani concedes tk', i h ?  $633.00 exr;si2ec? U I I C : ~ ~  AT t i c l c  6 



2nd $h,6(.S,C'3 n;.:-sy~>t i - r t i c l ~  7 of ti:? lE6j  t r e 2 - L ~  were n o t  

par:, t h ' ~  ~.~;- :~l( ie:- : : ; :c~ 

The Gc:l~issi_c:!-, ::;.: p::e 2 thorouz-> st.::::,;; o r  t h e  G . A . O .  r e p o r t  ancj 

concludes t,?,st nej -;,hcr +&c. ; - ~ . t t : & ~  ~ c r r ~ ~ ; , ; > <  ,.., t)y :y)i.j.tio,ier nor thz% - - 
L L t o  foilow i n  deter- s e t  f o r t h  h:; defen6.2nt  xc'cl3 be ;,LC pro?3r COE-S~~' 

mining the ccnsic ' ,c~.ation r;:?id fo:- t:rle 1663 t r e ~ - t y .  The C o m i s s i o n  h a s  

found ( ~ 6 ~ .  38(a) )  t ha t  tiin it2rr.s shorn b;; t i?e G.A.O. Report t o  have 

been exqxn.2zd u ~ d e r  Ar t i c le  of the  1863 trc:'i.y z r e  p rope r ly  p a r t  of 

t h e  c o n s i d e r s t i o n .  These i t e n s  t o t 2 1  $~7!:,5~;". 27. A s  t o  t h e  amount 

of  $167,881.59 s h c m ~  by t > e  S.A.O. Report (p.  17) t o  have been disbursesd 

p u r s u a t  t o  A r t i c l e  5 of the 1CSJ t r e a t y  only 2. por t ion  of t h e  i t e n s  

n ik ing  up t h i s  t o t a l  sn- hz-,re be;:n fomsd t o  t,c pzr'i, of the  1863 COR- 

s i d e r a t i o n  (I?dg. ?8(b) ) .  C e r t a i n  of thnsc  i t e m ,  i . e . ,  S z l a r y  of Sub- 

Chief,  Pay of FkJi.rcns and h i l d i n g s  f o r  Chiefs  x s r e  s p e c i f i c a l l y  pro- 

v ided  f o r  in A r t i c l e  5 of t h e  1863 t rea ty  f o r  t h e  f i r s t  t i n e  and 

expend i tu re s  f o r  t hcse  i tems z r e  p a r t  o f  tne cmsidera . t ion .  The items 

f o r  Agency b u i l d i n g s  and r e p a i r s ,  Hardxare, and S r e c t l o x  and equipment 

of hos25ta l  were no t  f o w d  t o  be p r t  of the cczsiderati_o:l s i n c e  t h e y  

were f o r  o b j e c t s  pro i ided  f o r  i n  A r t i c l e  5 of t h e  1855 t r e a t y .  The 

amounts expended f o r  t h e  i t e m  Pay of Mechmics, Pay o f  Fermers a d  Pay 

of Misce l l ansous  Exployees x e r e  c o n c l i a d d  tc~ b? psrt oT t h e  1863 con- 

s i d e m t i o n  f o r  ~ M O  reas3;-!!;; first b:czvse the  l%3 treaty p~ovided f o r  

a d t l i t i o n a l  e r ~ 7 - q ~ ~ ~  292 ser;-icss an< secondly t,.;czvs.: khese sms xejy 

expended d u r i n g  a p,or-ic;d ;:iisn *,he 2 0  -pz r  ot,liz::.ticy: ts fu~r~ish the 

sel.Yices of c ~ i ; l c . ; . - ~ . : s  e x ~ i r x d  L?<C.~ ';tie lQ,S5 tre;:,-. The i teni  w i d e r  
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Ar t i c le  5 ,  disbursesen ts of $26,17R. f o r  Educ~ t ion ,  the  Cox-Assicn 

bel ieves  should pro2erly be shorn under Ar t i c l z  b disbursenents f o r  the 

1863 t r e z ty .  Ar t i c le  1~ ( ~ o v t h )  of the  1863 treat:- provided f o r  t h e  ex- 

p n d i t u r e  of $50,030.03 fo r  the boarding 2nd cloJihir?g of t h e  ch i ld ren  

at tending the  Indian schools and f o r  equipxent, fum.itwe, e t c . ,  f o r  

the  schools. Pcrn i t t ing  t h i s  $26,178.40 plus  enough of  t h e  mixed 

Ar t i c l e  IV and V disbursements f o r  Education t o  f i l l  out  t he  $f0,030.00 

obl igat ion u ~ d e r  Ar t i c le  4 ( ~ o u r t h )  of the  1653 t r e z t y  i s  believed t o  

be t h e  f a i r  and equitable method of a l l oca t i ng  these expenditures.  

O f  the  mixed disbursements the Conmission has determine6 (I'dg. 33( a )  ) 

t h a t  one ha l f  of the Ar t i c le  expenditures, or ?'6,516.l8, i s  the most 

eqa i t ab le  a l l oca t i on  of the  j o in t  expenditures t o  the 1863 t r e a t y .  A s  

t o  Ar t i c l e  5 mixed disbursements the  Corrtmission f inds  t h a t  those  items 

f o r  Erection and equipxent of hosp-ital, Agency buildings and r epa i r s ,  

and Erection and equipnent of shops were properly obl igat ions  assurned 

by t h e  le55 t r e a t y  and a r e  not  p a r t  of t h e  consideration f o r  t h e  1863 

treaty. The remaining nixed Ar t i c l e  5 expenditures were f o r  Pay of 

Miscellaneous employees, Pay of Mechanics and Pay of Farmers. The 

Commission a l loca ted  $32,149.20 of t he  tot2.l of these th ree  i tems t o  

t h e  1863 t r e a t y  based on the  r a t i o  of  the  number of employees provided 

f o r  in the  t v o  t r e a t i e s  which under t he  circumstances appears t o  be an 

equ i tab le  method t o  apply. 

determine t he  proper Article b?der which t= l i s t  these  items. O f  t h e s e  



o r  $23,621.69 (FdE.  j S ( c ) )  h a s  t e c n  Zomd t o  be par.: of t h e  con- 

s i d e r a t i o n  i n  order  t o  fill out  t h e  o b l i ~ z t i o n  t o  expend $50,009.00 

under A r t i c l e  b ( F O U ~ ~ )  of t h e  1863 treaQ-.  The i tem $h,b33.10 f o r  

expended for  Fuel seer;?,s p rope r ly  an Ar t i r lc  11 itern an6 one-ha l f ,  o r  

$216.50, i s  a l l ~ c a t e d  t o  t h e  lG63 t r e a t y .  T?e Coii,xission concludes 

the re fo re  t h a t  t h e  t o t a l  cons ide ra t ion  paid by the  United S t a t e s  t o  the  

Nez Perce I n d i a n s  f o r  t he  1863 ccs s ion  was $352,394.94. 

The f i n d i n g s  of f a c t  he re in  m d e  s e t  f o r t h  i n  d e t a i l  much pe r t i nen t  

informat ion  ~ i t h  respect.  t o  t h e  I,!~z Perce t r i c t  c o ~ c e r n i n g  s o i l  types, 

c l imate ,  topogr.aphp, s n t t l e n 2 n t ,  t r a m p o r t a t i o n ,  ctc., and wif  1 n o t  be 

f u l l y  r e i t e r a t e d  ir: d i scuss ing  t h ?  v-aluation issaz cf  t h e  case .  B r i e f l y ,  

however, t h e  subject t r a c t  bzing an extensive zrea of  6,932,270 a c r e s  

c o n t a i n s  a v a r i e t y  of l ands ,  topogrzphica l ly  speaking, i n c l u d i n g  ruggsd 

m u n l a i n s ,  deep canyor,s, f e r t i l e  p r a i r i e s  a22 s ~ d . 1  v a l l e y s .  The 

cfj-mate throughout  the t r a c t ,  genc:a'll.;i speal.ring, i s  rn41d a s  compared 

t o  s i m i l a r  lat-ituci~~ p ~ s t ,  of ';'-; E i < i p r r o s t  P.;o.c~~t,~i.zs, T t n  t r a c t  i s  

. . l oca t e2  i n  norths.as+rr: Cycr:5z ~ ~ ~ = ~ ~ ~ ~ i ; ~ r ~  $i2~z:ngt0n 2nd n o r t h  - > 

c e n t r a l  Ictaho Let;!? 2: ',:! : ,$l-..~;! 2nd ?sl.ixse ?i. .-~rs.  
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A s  of 1057 the cenkr of p o p ~ l ~ ^ , ?  m f o r  t h e  r e g i o n  of t?le northrrest 

within which the t r a c t  i s  loczted xas Walla Va l la  Valley j u s t  t o  t he  

west of the  t r a c t .  This va l ley  and the t.otm of Walla Uzl la  became the 

t rading center  of the i n i c r i c r  region fo r  the  1;ez Perce and o ther  mines 

of the region folloiA~ing t h e  discovery o f  gold i n  the  1869's. The 

Oregon T ra i l ,  ~ h i c h  sk i r t sd  thc ceded t r a c t ,  passed through Val la  Walla 

Valley 2nd the I h l l a n  Road r an  northward from t h i s  p i n t ,  ~ h k r e  was a 

primit ive road from Walls Xalla to the to-m of Zehistorz wi thin  t he  

subject  t r a c t .  The major t ranspor ta t ion rouie i n t o  the  t r a c t ,  however, 

was by way of the  Snake River t o  Lewiston which %:as thc  supply depot 

within the  t r a c t .  Stearrhoat service t o  k w i s t c n  had comimced i n  1861 

and dur511g high tiat,er season th ree  boats a week were operated. Six 

primitive overland roads, or  t r a i l s ,  had been es tabl ished through the 

t r a c t  by 1862. 

During t h e  height  of the  gold mining operations t he r e  were 

thousands of miners and others  upan the  ceded area .  The major i ty  of 

these, being miners, m r e  a t r ans ien t  population and by 1867 many of 

them had l e f t  t he  t r a c t  f o r  other mining areas .  No exac t  f i g u r e s  f o r  

t he  population of the  t r a c t  a r e  avai lable  f o r  1867 but  t h e  1870 census 

for Idaho shows fo r  Shoshone County a pop l a t5on  of 722 inclu-ding 568 

Chinese, f o r  Nez Perce Colmty a popul2tion of 1507 including 747 Chinese 

and 849 f o r  Idaho County including L 2 j  Chinese. Stevens Comty (of 

which Whitman County was then a pa s t ) ,  Washingtor?, in 1870 had a popu- 

f a t i 0 2  of 734. Colvxbia, Carfir;ld, ax1 k so t i n  C o ~ ~ t i e s  w x - e  a par t  

of t he  l a rge  WaLla blalla Co~mty Ln 1879 and had a popu?,at'lon of 5,393, 



;;hick ~ ~ ~ > - - ~ < ~ ~  th:: - - - -  avll Cf:';l~$ ::i21l2 -!all2 Val ley.  Ti;c decade lE7S- 

1880 s t :  t h e  fi~si ap;r.ecizble po?clzt.ion i n c r e a s e  of pcrmaaent s e t t l e r s  

t o  t h e  cede3 area  p r t i c u l a r l y  on t h e  a g r i c v l t l ~ r a i  l a d s  i n  t h e  nor th-  

wes tern  p a r t  of t h e  trsc:.. !.!hj.tzan Colx:t,~- i:as c:-,rmiz,ec! f ron  a part of 

S tevens  i n  1371 2nd by 1 8 3  had a popula t ion  of ?,OIL. Columbia County 

which ass  carved ou t  of ;;'ella 'da l la  i n  1875 hzd 2 populat ion i n  1800 of 

7,103 but  cnly a por t ion  of t h i s  count.y %as  i n  t h e  t r a c t .  Asot in County 

(all within t h e  t r a c t )  2nd Gar f i e ld  Count;? (r p a r t  wi th in  t h e  t r a c t  ) 

were s t i l l  part of 'ijalla 'ilzlla in l G & O  ;.;hich had a populat ion of 8,716. 

Ey 1880 t h e  popula t ion  f o r  Idaho County was 2,Z31; E!ez Perce County 

3,965' and Shoshone County L69, 

From the t i ~ e  of t h e  ea r l - i e s t  s e t t l e m e n t  of ths  n o r t h v e s t  r eg ion  

it was knmm t h a t  m n y  of t h e  v a l l e y s  s i t u a t e d  t h e r e i n  Kere adap tab le  

to a g r i c u l t u r a l  p w s u i t s .  Se t t lement  of t h i s  r eg ion  e a s t  of t h e  Cascade 
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1669 h-hen seve ra l  fa- i , i l i~s  locai-,cci cn Uriicrl Fork:, Ey l e 7 1  thcl-e were 

some 209 people l o c i t e d  on Union Fork and a r o m d  t h e  Palouse Forks .  I n  

t h i s  s ec t ion  it -,- v,35 erroneously be l ieved  u n t i l  1876 that c e r e a l  & r e i n s  

could n o t  5s r a i s ed  on the h i l l s  beczuse it was thought t h e  a l t i t u d e  LI 

t he  a r ea  would render  it  sub jec t  t o  f r o s t .  The e a r l y  s c t t l e r s  i n  t h i s  

county busied thense lves  ~ 6 t h  the ca re  of  t h e i r  f l o c k s  and h e r d s  g i y i n g  

l i t t l e  a t t e n t i o n  t o  a g r i c u l t w e ,  except  f o r  raising a l i t t l e  c h e a t  f o r  

themselves and wheat hay f o r  t h e i r  ho r se s  and o the r  s tock  k e p t  f o r  u s e  

on t h e i r  farms. Livestock uas  t he  ch i e f  e n t e r p r i s e  of  t h i s  county  u n t i l  

t h e  coming of t h e  r a i l r o a d  i n  1883. A s  of 1867 the  s e t t l e r s  of t h e  

northwest  region e a s t  of t h e  Cascades were hindered im g e t t i n g  t h e i r  pro- 

duce t o  markets because of t h e  l ack  of adequate  t r a n s p o r t a t i o n  f a c i l i t i e s .  

There was t r anspor t a t ion  by steambcat v i a  t he  Columbia t o  t h e  w e s t  c o a s t  

but two por tages  were necessary a t  t h e  D a l l e s  and a t  t h e  Cascades of t h e  

Columbia. The c o s t  of t r a n s p o r t a t i o n  even by b o a t  was exceedingly  h i g h  

and a s  a r e s u l t  t he re  was p r a c t i c a l l y  no ou t s ide  rcarket f o r  t h e  produce 

of t h e  region.  The increased  se t t l emen t  and wheat product ion  of a r e a s  

such as t h e  X a l l a  kialla Vs l ley  and i t s  v i c i n i t y  soon r e s u l t e d  i n  l a r g e  

s u r p l u s e s  t h a t  could not  be p r o f i t a b l y  marketed. The r eg ion  of t h e  

nor thwes t  e a s t  of 
;:-. 
C - 
i n  l88j before  it 

d u c t s  t o  m r k e t .  

f o r  t h e  n o r t h ~ r e s t  

t h e  Cascades had to awai t  tho coning of t h e  r a i l r o a d  

vas t o  have adequate means of t r a n s p o r t i n g  i t s  pro- 

Un t i l  S U C ~  transuorta-Lion becme a v a i l a b l e ,  marke ts  

region v e r e  l o c a l  and l i m i t e d  i n  na tu re .  



value of t h e  t r a c t  i n  1867 was $18,250,030, f o r  en averege of approxi- 

mately $2.63 per ac re .  Dcfenda.r . tfs  apprciscr, o:~  the o the r  hmd, s t a ted  

i n  h i s  opinion t h e  I k z  Perce t r a c t  ~ o v L d  havc Sze:: t;orth $400,000.0;> i n  

a t  $5.17 per a c r e  i.;hile defendant 's app~aiser \;as or" t h e  opinion t h a t  

probably n o t  rcore than two per cent of the  tract could have been c l a s s i f i e d  

a s  a g r i c u l t u r a l  land i n  1867. 1.k. Miller d i d  not  consider the  disputed 

Palouse area i n  t h e  nor th  as pa r t  of the t r a c t  i n  h i s  vzluat ion study. 

M r .  c l a s s i f i e d  3,152,653 ac res  of the  t r a c t  a s  tFmber land t o  

which he assigned a value of $hall Fsr acre ts the lands  he designated 

"first eccess ib le"  timber lands, t h e  sun of apprc.sjr;zf,ely $2.05 t o  "next 

access ib le  timber" a d  approx imte ly  $1.03 per acre Ior the  ''last 
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per  ac re .  Ifr. Mil le r  c h s ~ i f i e d .  1 , 2 8 1 , L e 7  a c r e s  is g r 3 2 ~ T : -  12:,(i f C r  
d 

which he concluZed t h e r e  rmuld have been no der;r!d Fn 1267 ~C.~?I;..J of 

the v a s t  a m o u t  of graz ing  land i n  t he  region s u b j c c t  t o  c;e r i d r r  t h e  

f r e e  racge pol icy .  M r .  E r o m  agreed b5th petition~r's other experts 

who p r e p r e d  the  valuatioi;  on miner21 lands that;  t h e  n: in i r , z  a rcas  of t h e  

t r a c t  in 1867 t o t a l e d  21,168 a c r e s  and had a  f a i r  ~ ! : a rke t  v a l u e  of 

$3,000,000.00. M r .  Mi l l e r ,  f o r  defendant, wa.s of t h e  opinion t h a t  

mining a c t i v i t y  i n  t h e  t r a c t  had decl ined t o  a p o - k t  by 1167 t h z t  t h e r e  

was ve ry  l i t t l e  value i n  the  mining prospec ts  of t he  ceded a r e a .  

Given t h e s e  d i ame t r i ca l ly  opposed views of t h e  a p p r a i s e r s  f o r  t h e  

p a r t i e s  it became necessary f o ~  t h e  Conmission t o  i n t e n s e l y  s tudy  the 

record  t o  a s c e r t a i n  t h e  actual condi t ions  wi ih  r e s p e c t  t o  t h e  n a t u r e  of 

t h e  land; i t s  then h ighes t  and b e s t  uses  o r  t hose  uses  f o r  which it 

was p o t e n t i a l l y  adaptable  i n  the reasonzble f u t u r e ;  the demand for  the 

l ands ;  m r k e t s ;  a c c e s s i b i l i t y  and s a l a b i l i t y  a s  shorn by conparable  

land  s a l e s .  Soae of t hese  elements have been discu.ssed p r e v i o u s l y  wh i l e  

o t h e r s  n e c e s s a r i l y  must be discusssd in cons ider ing  the methods of 

va lua t ion  used by the  app ra i se r s .  

A s tudy  of the  record caused the  Commission t o  conclude, a d  it 

so u l t i m a t e l y  found, t h a t  the  l and  c l a s s i f i c a t i o n s  and t h e  h i g h e s t  and 

b e s t  uses f o r  which t h e  lands of t he  t r a c t  were adaptable  as o f  

A p r i l  17,  1867, were more i n  l i n e  wi th  <he conclusions reached i n  t h e s e  

r e s p e c t s  by X r .  EroYn~n, p e t i t i o n e r ' s  exper t .  1 n cons ider ing  t h e  h i g h e s t  

and b e s t  u ses  of the t r a c t  the  Co;iniission, hoxcver, belt?-ces thsit  as of 

1867 c e r t a i n  of i h e  lands,  although knmn t o  52 arable,  should be 



per t inen t  parts of t h e  z p r a i s a l  m2thods used by the e v e r t s  i n  t h i s  

case. 1.k. Broiz~, peti i ; io; lerfs  appraiser ,  presented a conplicated and 

de ta l l ed  vzluation report cons-isting cf th ree  voltmes rh i ch  w&s sup?le- 

mented by a four vc lu~is  valcat5,0n study cf t h e  minerzl lcnds  by pe t i -  

t i o n e r r s  m h h g  ex?erts, 1s. ? h i l i p  J .  Shenon 2nd Fr. Roy P. Fu l l .  I n  

essence, l k  . Broim' s aplrairal r:e t h d  in.: o1-i-cd considering c e r t a i n  value 

ind ica t ions  obkained from divers i f i ed  source:; which Irere subject t o  ad- 

j u s t r ~ n t s ,  then averaged and t he  f i n a l  zveragc vzlue i nd i ca t i on  used as 

the  b a s i s  of settling a -~a lue  f o r  subject  lands before discounting f o r  

s ize .  In consideping these  l a d s ,  M r .  Brom used princi.pal1-y f i v e  value  

ind ica t ions  which were (1) ind.ex sa les ,  t h a t  i s  s a l e s  wi thin  the t r a c t  

of small  acreages; ( 2 )  conparable sa les ,  or sales of small  t r a c t s  i n  

ad joining comties ;  (3) railro2.d sa les ;  ( h )  an ad ju3iczted axard given 

t o  t h e  Puget S o ~ 2 d  Agricul tura l  Conlpangr an3 ( 5 )  the  adjudicated award 

e v e n  t o  the  Hudsmfs Bay Compeny by the  2oSn-L Eritish-American Com- 
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Gocket 175-3 ( p e t .  Ex. $7, p.  1113) the appraiser states the average p r i c e  

fo r  lv ld  i n  1880 i n  t h i s  area   as $2.63 per acre  vhich i s  h i s  f i n a l  value  

conclusion i n  t h i s  casc. It r e s u l t s  i n  taking i n t o  considera t ion s a l e s  

d ~ i n g  pericds of  ti;:e ;:hen conditioils a re  kno.n  t o  hzve changed due t o  

b e t t e r  t ransportat ion f a c i l i t i e s ,  increased s e t t l e r en t  and development, 

and the occurrence of events unforeseen a t  the  valuation da t e .  kIith 

respect  t o  the  sna l l  s a l e s  Mr. Brotm allorred only a ten percent  d iscount  

f o r  improvements on the s a l e s  pr ice  f o r  s a l e s  p r i o r  t o  1667 and twenty 

per cent f o r  post t r e a ty  sa les .  A study of t h e  location of t h e  smll 

f'comparable sa les"  ind ica tes  that. mny of these small t r a c t s  were chpice 

loca t ions  along major routes  of t r a v e l  o r  favorably s i tua ted  i n  o r  nea r  

then ex i s t ing  corbmmities such a s  Ual la  Malla i n  the Walla Walla Valley. 

A s  of 1867, Walla Walla Valley was highly developed and t he  .town w a s  

the  t rading center  and center  of population of t he  northvest  region.  

Mr. Miller ,  defendant's appraiser ,  urged t h a t  the small s a l e s  i n  many 

cases  were made fo r  the  cos t  of improvements only. In view of the record 

t h e  allowance of a mere 10% or 20% discount f o r  improvements does no t  

seem reasonable. 

M r .  B r m  fur the r  complicated the  appraisa l  by c l z s s i fy ing  t h e  

small  s a l e s  a s  unmixed ag r i cu l t u r a l  land or n i x d  sa les  through in-  

spec t ion  of the lands i n  the  various s a l e s ,  Sales xhich included a t  

l e a s t  90% ag r i cu l t u r a l  land were c l a s s i f i ed  a s  wmixed while those  con- 

veying l e s s  than 90% were terrazd niixed land szles. This method, of 

course, r e su l t ed  i n  the nec2ssit.y of a l l o sa t i ng  th.2 p r c h a s e  p r i c e  t o  

t he  var ious  c l a s s i f i c a t i ons  of land within a nixed sa'ic. 3'01- tinker 
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p r ' ~  involved ir! t h e s s  ar.:xds scrt: loc~ ' i .ed  i:es.i of th2 Czacade f.iount-.ins. 

The Puget Sov~ndts Agricultural  c l~ . ims involved about 170,003 a c r e s  i n  

P ie rce  and h w i s  C o u ~ t i e s ,  \Jashin~;ton. The Kudsonts Eay Compmy claim 

involved 179,283 acres  much of it i n  the v i c i n i t y  of Vancouver, Washington. 

The Co~xmissioners considering those c l a i m  re~xicrcd t h e i r  opinions w i t h  

r e spec t  t o  the  awards in 1859. According t o  t h e  opinion of one of t h e  

Commissioners considering these claims the Hudson's Bay claim consis ted  

of th ree  i tems (1)  t h e  value of the company1 s pos t  and lands, ( 2 )  t h e  

value  of t h e  t r ade  and (3) the l o s s  and danmge from a c t s  (of t r e spass )  

which had been c o m i t t e d .  The Jolht  British-A~ei3.cx-i Coinmission i n  

t h e i r  opinions m k i n g  the axards do not s e t  f o r t h  the mzthod by which t h e y  

valued t h e  r i g h t s  and claims of the Cmqmnies. They d i d  not  s e t  a  value 

separa te ly  f o r  agr icu l tu ra l ,  timber and grazing lands nor d id  they in-  

d i c a t e  what p a r t  of t h e  awards was fo r  i q r o i w r , e n t ~  o r  whether some was 

to be payment f o r  r i g h t s  of t rade o r  i n  damages f o r  t respass .  

P e t i t i o n e r  f s expert ,  hmever, used the  sz a m r d s  as value ind ica t ions .  

To do t h i s  he a l loca ted  the awards i n  propor-tion t o  t h e  composite t e s t i -  

mony shown by t h e  evidence with respect  t o  vzluc a s  s e t  f o r t h  i n  t h e  

hearings on t h e  claims of the Companies by the .r;itnesses f o r  the United 

S t a t e s  who t e s t i f i e d  zs t o  value of the  d i f f e r e n t  types of 1-d wi th in  

t h e  claims. Such a method of a l locat ing t h e  axards t o  various types 

of land w i t h i n  t h e  clsims i s  pwely theore- t ica l  2nd r a r e  conjecture.  

ft should be noted. a l s o  t h a t  thzsz lands  s e r e  for the  most p a r t  west 

of t h e  Cascades, c loser  t o  i i izk~ 'cs ,  i n  more h igk ty  decc lopd  cornt ry ,  

and wi th  b e t t e r  transportnt ion f x i l i l i e s .  The l axds  involved i n  t h s  
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Compnies '  c1zirr.s xerc- reniott.: 2s f a r  as c o ? j : j z ~ i s c ~  i - i th t:;c s u b j c c t  

t r a c t  i s  concerned. 

It i s  no t  ncressary t o  collsider f u r t h e r  t h e  vzluc i n d i c a t i o n s  

used by p e t i t i o n c r t s  a p p r ~ i s e r  k i t h  regard  t o  t h s  d i f fe r8er , t  t p e s  of 

land wi th in  t h e  t r a c t  s ince  any f i n a l  average of  t h e s e  v a l u e  i n d i c a t i o n s  

would be ques t ionable  f o r  t h e  reasons  s e t  f o r t h  i n  ana lyz ing  them. The 

s tudy of index and compar~b le  s a l e s  do i n d i c a t e ,  h a e v e r ,  t h a t  t h e r e  

was a market f o r  srcall t r a c t s  in and a d j o i n i n g  t h e  h'ez P e r c e  cedcd a r e a  

a t  o r  about  t h e  d a t e  of vzluatio:!, e s p e c i a l l y  f o r  t h e  a g r i c u l t u r a l  l a n d s  

of t h e  reg ion .  With r e s p e c t  t o  t he  g raz ing  l a n d s  of t h e  r e g i o n  t h e r e  

were, according t o  Hr. B r a m ,  very  few sal-es cf s t r a i g h t  g raz ing  l a n d  

wi th in  t h e  t r a c t  o r  i n  t h e  surrounding a r e a .  T h i s  was undoubtedly due 

t o  t h e  f r e e  range p o l i c y  i n  which ranchers  made f r e e  use of t h e  v a s t  

p u b l i c  domain on which t o  run t h e i r  c a t t l e .  With a slow b u t  s t e a d y  

se t t l emen t  of t h e  reg ion  being experienced i n  1867 t h e r e  nay w e l l  have 

been sorne demand f o r  l a r g e  acreages of g raz ing  land by ranche r s  in- 

t e r e s t e d  i n  p r o t e c t i n g  themsalves a g a i n s t  h o ~ ~ i e s t r a d e r s .  

It has  been previous ly  pointed o u t  t h a t  t h e  l a c k  of  t r a n s p o r t a t i o n  

f a c i l i t i e s  and h i &  f r e i g h t  r a t e s  had v i r t u z l l y  c u t  o f i  t h e  no r thwes t  

r eg ion  w i t h i n  which t h e  t r a c t  was l oca t ed  f v r ?  mzrkets.  T'nis i s  es-  

p e c i a l l y  t r u e  o f  the timber lands  of t h e  cefcd t r a c t .  Even if it were 

true t h a t  much of the  tS.inSer on t h e  t r a c t  1:;s of  a coxxerc i21  nature 

it vould n e t  have been co~s idc rec?  econo ;dcd ly  s c c s s s i b l e  in 1867 

t h e  coizparat ively s:,zl!- axount t t 2 . t  ;:auld be necdc-c! t o  n e t , +  t h z  

h a l  d e r r a ~ d .  There uere no s ; k s  of lz-.ga trzc.;; of t i z h r  I m 2 s  



within the  cecied area u n t i l  l9SO when the Northern Pactf-ic Railroad was 

e x t e ~ d e d  i n t o  the timbered area of the  t r z c t .  As of 1867 the  Great 

Lakes region of t h e  country vas the center of the lunber indus t ry  while 

the  excellent  f o r e s t s  of t h e  Puget Sound area west of the  Cascades were 

avai lable  t o  supply the west coast  markets. On the  Nez Perce t r a c t ,  

however, timber operations h2d been carr ied on even pr io r  t o  t he  valuat ion 

date.  These operations were s x a l l  i n  naxure and served t o  s a t i s f y  the  

l o c a l  demand f o r  lmiber t o  be used i n  mining operations and f o r  bui lding 

purposes. A s  of 1867, tiiiber operators on the ceded area  would have 

been in te res ted  only i n  s e l e c t  t r a c t s  e a s i l y  accessible t o  water. 

The appraiser  for  pe t i t i one r  was of the  opinion t h a t  619 a c r e s  of 

the  ceded t r a c t  had a highpst and bes t  use i n  1867 as town s i t e s .  With 

t h e  decline in mining a c t i v i t y  and the  departure o f  many miners only 

th ree  c o m i t i e s  remained on the  subject  t r a c t  i n  '1867 and these  were 

Lewiston, Pierce Ci ty  and Florence. The f a c t s  pzrtabing t o  t he  acreages 

of these  toxm s i t e s  and the  ncthod uscd by Pk. B r o m  t o  evaluate then 

a r e  s e t  f o r t h  i n  Finding 33. The outcome of t h i s  valuation approach was 

t o  place  a value of $89,370.00 on the Lewiston t o m  s i t e  cons i s t ing  of 

550 ac re s  and a value of $122,710.00 fo r  Florence containing 40 acres .  

This  r e s u l t s  i n  the larger ,  more prorlising 22d fzvorably located t o m  

s i t e  being valued a t  a laxer  sax, th211 the  smaller, remote and l e s s  

promising mining cornunity of Florence. A s  oS 1867 the  mining canp of 

va lua t ion  t he  fu ture  ixportance of Florence and Pierce City a s  tolm s i t e s  



i t s  favorable loca t ion  ai; t h e  confluence of the Silake 2nd Clearkmter 

r i ve r s  an3 proxirAty t o  settlercents in the agricultu-rsl  3.ands t o  t h e  

west of t h e  t r a c t  would heve then indica-Led t h a t  Lhcrc k-as oppor tuni ty  
" 

f o r  t h e  con t in t~ed  d e v e l c p e n t  of t h i s  tmm site. talc in^ into ccnsider- 

a t i on  t h e  f i n d i n g s  of f a c t  h e ~ e i n  made and t h e  rccsrd as a whole t he  

ComFssion i s  of the  opiriiml t h a t  a prospsctivc purchnser vould have 
I 

believed he could pay the  sun of $~,000.00 f o r  tho  Floreixe  t o m s i t e ,  

$5,033*00 for the Pierce C i t y  townsi te  cn3 $40,003.00 f o r  the t m s i t c  



streams and gc lcnes  included t 3 c s e  n o t  only f o r  which they had docil- 

mentation tt, i a s i c a t e  r i n i n g  a c t i ~ l i t y  bu t  a l s o  included s t reams and 

gulches  f o r  which t h e r e  was no such docu,,enia%ion i n  order  t o  secwc 

x h a t  t hey  be l i eved  r:ould be a f a i r  r e p r e s e n t a t i o n  of r!tning a c t i v i t y  

in 1867. The length  of t h e  measured z r e a s  rras then  computed i n t o  rnining 

c h i n s  acco rd ing  t o  t h e  l eng th  of claims a s  p rc sc r ibcd  by t h e  mining 

d i s t r i c t  i n  which t h e  gulch o r  strearn was l o c a t e d .  By t h i s  method t h e  

wi tnes ses  corrcluded t h e r e  were a t o t a l  o f  16,L62 claims c o n s i s t i n g  of  

$13,363 a c r e s  i n  t h e i r  ltrneasured a rea .#{  By using t h e  average s a l e s  

p r i c e  determined by a s tudy  of t h e  claim t r a n s a c t i o n s  f o r  t h e  P i e r c e  

C i t y  - Oro F i n o  d i s t r i c t  f o r  t h e  year  p r i o r  t o  A p r i l  17,  1867, which was 

$116.08 f o r  152 s a l e s  and by multiplyirlg t h e  16,L62 c la ims  by  t h i s  average  

s a l e s  f i g u r e  t h e y  concluded t h e  "measured a rea"  had a va lue  o f  $1,$10,908.06, 

These w i t n e s s e s  a l s o  found a va lue  f o r  lode  d e p o s i t s  b u t  on ly  i n  t h e  

F lorence  mining a rea .  T h i s  was computed by e s t i n a t i n g  t h e  l eng th  of t h e  

l o d e s  known t o  be i n  ex i s t ence  in 1867 by t h e  number of  c la ims  on s a i d  

lodes .  Fron  the  cons idera t ion  shown i n  t h e  s a l e s  t r a n s a c t i o n  i n v o l v i n g  

lode  c l a ims  the wi tnes ses  c o n p ~ t e d  the average f o o t  va lue  o f  t h e  l o d e s ,  

Applying t h i s  f i g u r e  t o  t h e  l eng th  of t h e  l o d e s  the  p e t i t i o n e r r  s m i n e r d  

a p p r a i s e r s  concluded t h e  lode d e p o s i t s  of 305 a c r e s  i n  t h e  F lorence  a r e a  

were wor th  $117,608.00 i n  1667. The bzlancc of  t he  t o t a l  f i n a l  mine ra l  

va lue  f i g u r e  of  $3,000,000.00, o r  $9?1,483.CL, was i m h d e d  t o  ~ i - g e  a 

va lue  t o  wha t  t h e  n i n e r z l  e j c p ~ s t s  ter:fizd t h e  n ~ ~ ~ i m s u r - e c i  ar3eaU c o ~ s i s t i n g  

of 7500 acres, where t h e r e  x a s  h i s t c i c a l  evil .encc of minj.ng a c t i v i t y  but 

f o r  which t h e r e  x a s  no t  be l ieved  t o  be adeptlztc. i;ifor:tstion f o r  ass2~niq 

value .  



T -fie . Shenor. ~ n d  Z-pLl :;-.,ud;r s ~ - ~ ~ : ~ c r - t s  p e t i t i c n . c r t  s cont.~?::.in:l t h ~ t  %?.ere 

&:as n in ing  a ~ t i - ~ - ; t -  on t \ . in  s;;Sject t r a c t  a s  of the v ~ l u t i o n  d ~ t e  2;:~: % 3 +  

t h s  knmm prescr,ce cf gold upon t h e  l and  vould ~ B V C :  added s ~ b s t a ~ t 5 a l l y  

t o  t h e  f a i r  zaz-ket velu.? ci t he  ceded are2. The a p ~ ~ a i s a l  approach fails 

t o  take i n t o  ~o r , s ide ra t i . sn  sevc re l  importmi; f a c t o r s ,  hoicever. The 

mFneral e x p e r t s  rade nc 2110;-;ante f o r  knprovcr.mts i n  c c n s i d e r i n g  t h e  

s a l e s  of p l a c e r  n in ing  claims.  Tne rccord inc ' i ca t e s  t h a t  as of 1&67 

mining a c t i v i t y  -,.:as on t h c  dec l ine  i n  t h e  sub jeci; t r a c t  and t h e  i n c l u s i o n  

. . 
of a l l  s t r e a n s  and gulches i n  a mining d ~ s x i c i  assumes most of t h e s e  i n  

t h e  "m-?asured a rcas"  were paying p r o p e r t i e s  and s a l a b l e .  The $9?1,e!r3.01~ 

a s s igned  2s 2 V ~ ~ U C :  t o  t!le 91~mmeasured a r c a f t  i s  an a r b i t r a r y  f i ~ c r e .  The 

v a l u e  a s s igned  t o  l odes  f a i l s  t o  t ake  i n t o  cons ide ra t ion  t h a t  d e v c l ~ p n c n t  

work may have been undertaken on t h e  lode  clair:~s and was pa id  f o r  i n  t h e  

t r a n s a c t i o n s .  

 hi^. C. L a r c  K i l l e r ,  a q u a l i f i e d  a?p ra i se r ,  t e s t i f i e d  a s  a n  e x ~ e r t  

k i t n e s s  f o r  defendant  and prepared a va lca t ior :  r e p o r t  As p r e v i o u s l y  

s t a t e d  t h i s  ~ r i t n e s s  was of the  opinion t h a t  t h e  fa i r  market value cl" 

t h e  t r a c t  was only  t h e  nominal sum of $400,033,03, o r  a n  approximate 

average  of a b o u t  s i x  c e n t s  per a c r e .  Althocgh Pk. M i l l e r  s t u d i e d  sa les  

of s m a l l  t racts  i n  and ad jo in ing  the  ceded a r e a ,  he did n o t  use t h e s e  as 

a measure of va lue  s ince  he was of t h e  opinion t h a t  t h e  c o n s i d e r a t i o n  

s t a t e d  i n  many of thcse  transacJcions would have been b e t  papent,  f o r  %he 

i W r 0 W ~ l i e n t s  on t h e  l a ~ l d s ,  Cc fen&nt  s w i t n ~  ss  >;cnf, f a r  af:icld to  fir!^! 

s a l e s  which h o  used 3 5  tfl& :.;:.in ba~ls of hi.   ation ion ir,dica-t,j.cns. 

These trrir!saztions relie- on by t.2, I.;-j.lle.r i-;Ex.e s z l e s  of ,'.>,anish 



and h i e x i c a ~ ~  L2n5 f r a n t s  i n  sou^,helm Ccloracio a.qd nor - lha rn  ?:'ex Lexico 

c lose  t3 a thocs2nd n i l e s  f ron  the  sub jec t  t r a c t .  These ssles are fa.r 

too  remote t o  b e  giver1 zny weight i n  de tc r rn in lng  t h c  vzlue of  the  Iiez 

Perce trac'. 

A s  of 1667, a prospective purchaser of the  subjec t  t r a c t  wou ld ,  

o r  should h2ve I n o m ,  t h a t  the  ceded a rea  rrzs then atlaptable t o  t h e  

h i g h e s t  and b e s t  uses of a g r i c u l t u r a l ,  grazing,  lumbering and mining 

p u r s u i t s .  Such a buyer would have been a w z e  of  the  importance o f  

t h e  then e x i s t i n g  t o v n s i t e s  no t  only a s  markets f o r  the  r e s i d e n t s  of 

t h e  t r a c t  b u t  a s  an a t t r a c t i o n  i n  br inging o ther  s e t t l e r s  t o  t h e  t r a c t .  

The p rospec t ive  purchaser wculd have knmn t h a t  while mining a c t i v i t y  

was on t h e  dec l ine  the re  were s t i l l  many mining operat ions cont inuing 

i n  t h e  minlng d i s t r i c t s  with c la im being b o u ~ h t  and so ld ,  A s  of t h e  

e v a l u a t i o n  d a t e  i t  was k n m  t h a t  t h e  v a l l e y s  and p r a i r i e s  of t h e  t r a c t  

contained f i n e  a g r i c u l t u r a l  land b u t  because of the  a l t i t u d e  it was 

bel ieved t 3 e  h i l l  lands such 2s i n  t h e  Pzlouse a rea  and t h e  v a l l e y  l a n d s  

such a s  i n  Walloxa Valley were n o t  s u i t a b l e  fo r  a g r i c u l t u r a l  p u r s u i t s  

a l though z r a b l e  lands. These lands  the re fo re  mzy only be considered 

as p o t e n t i a l  a g r i c u l t u r a l  lands  a s  of t h e  va luzt ion  da te .  The p rospec t ive  

purchaser  xould have been wel l  informed a s  t o  %he t r a n s p o r t a t i o n  pro- 

blems fac -hg  t h e  s e t t l e r s  i n  t h e  northwest region a d  t h e  r e s u l t i n g  in -  

a b i l i t y  t o  p r o f i t a b l y  reach outs ide  r,;=kets. T ' n i s  bbyer would have a l s o  

been aware of t h e  f r e e  range pal icy with r c spcz t  t o  gracSng lands  i n  t h e  

r eg ion  and t h e  v a s t  m o ~ u l t  of ?ubl ic  $ o m i n  ~ - ~ a i l & b l c  f o r  zraz ing m d  

o t h e r  u s e s .  A study of the  se t t lement  and devclcyx:.-L c f  a r e a s  t o  t h e  



west of the  t rac; .  l f oc ld  hzi:c ir,fc~:,::r.d bijyer 'c.hat t'ne regi~n ~ ; 1 5  clcle 

n 
f o r  s teady gro-&h c c ; p c i ~ l i . y  1~5th x s p ~ c L  t o  agr'i.cul'i~wc?.l lands.  l h ~ .  

C o ~ i i s s i o n  i s  of th:: o~in' ;f in t h 2 t  2 prospcictjx~e p.s-c'nas2:' X O U ~ ~  fi2ve 

considered t h a t  t h e  1,164,3511 2c1-ps of e g r i c u l t v ~ a l  l ands  of t h e  trac-L 

had a value of $1,000,01)0.03; the t i h e r - l a n d s ,  ccns is t . ing  of 3,152,653 

acres,  a value of $1,630,090.00; t h e  2,377,953 sci'es of grazing lznd a 

value of $1,000,000.00; t h a t  the known presence of minera l  depos i t s  on 

the  21,168 ac res  of miner21 lznds would hzve sddcd $1,000,000.09 t o  t h e  

value of t h e  t r a c t ;  2nd t h a t  the 613 acres  of townsi tes  uould have added 

$S0,000.00 t o  the  value of the  t r a c t .  The Co;?mission i s  f u r t h e r  of t h e  

opinion t h a t  such a prospcc ','ve purchsser irould h w e  purchased t h i s  ex- 

tensive t r a c t  with a v ieu  t o  resa le  and tk.t he would hare been aware 

of t h e  long period necesszry t o  dispose of sa id  lands;  t h e  expenses t o  

be incurred such as taxes, fire protect ion,  scrveys and sa les  expense; 

and t h a t  he would allow for risk, re turn  on h i s  i n v e s b - s n t  and p r o f i t .  

The Commission, taking i n t o  considerat ion t h e  findings of f a c t  

herein m d e  and the  record as a whole, and giving due weight t o  t h e  

size of t h e  t r a c t  and the  multiple h ighes t  and b e s t  uses  f o r  which it 

Kas adaptable, concludes t h a t  the  f a i r  market vaics o f  t h e  Nez Perce  
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aga ins t  tine $L, 65'0,033.03 fzir marke t  v a l u e  of  t h e  t r a c t ,  l c av ing  a 

balance due t o  petitio:?.cr t r i b e  of $&1,297,605.06, fron which wi.11. be 

dsducted t h e  o f f s e t s ,  if zny, t o  which aefen&nt may bc e n t i t l e d  under 

t he  provisions o f  the  I n d l a n  Clai r ls  Co:mission Act.  

k!m. 14. H o l t  
Associate Co;miss ioner  

I concur: 

Edgar E .  W i t t  
Chief Conmissioner 

Commissioner Watkins took no p r t  i n  t h e  considera t ion o r  dec i s ion  of t h i s  

case. 




