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OPITICY CF ThHE COMJSSICH

Watkins, Commissioner, delivered the opinicn of thg Commissgion,

The original petition in this case, filed July 30, 1951, by the
Pueblo de Pecos, bresented a claim basad vpon the alleged inadeguate
and insuffioieni avard of tha Pucblo lands Board and payment by Congress
of $1.50 an acre, or $28,145.00, for the loss of the 18,783.53 acre
Pueblo de Pecos Grant, shown in the padent and plst mavked Exhibit A

attached to the psiition, The petitionars preyed for judgment in such

205



8 Ind. Cl. Com. 195 206

amount as would provide just and fair compensation for such less, less
the payment already received. |

In its first defense, the defendént.allegéd thai "claimant is not
a proper plaintiff since by virtue of the Act of June 16, 1936 (L9 Stat
1528), the Indian Pueblos of Jémez and Pdcos were consolidated and
merged into‘the Pueblé'de Jemez and all rights and claims of either of
sald tribes became vested in the consolidated tribe, The Pueblo de Jémez,

Thereafter, on July 25, 1955, the Pueblo de Pécos filed a motion
for leave to amend its petition by making "Pueblo de Jemez, acting for
and on behalf of, Pueblo de Pécos" claimant in the case and by amending
Paragraph VII to include a plea of lack of fair and honorable dealings.
The defendant filed objectioﬁs to the motion and moved to dismiss the
petition. |

After receipt of bfiéfs thereon,rthe Commission issued a Per Curiam
Opinion (Decenber 13, 1955;-& Tnd. C1. Comm. 130) and Order overruling the
defendant's objections and motion, and allowing the addition of the Pueblo
de Jémez as a separate party claimant and as a party "acting for and on
behalf of, Pueblo de Péqos," and the amending of Pafagraph VII. An
amended petition was filed April 30, 1956 with typewrltten inserts making
the authorlzed amendments. |

Both the petitioners (Pet. Fiﬁdings rp. 1-2) and defendant (Def.
Brief, p. 3) agree.that the issues to be decided ét this fime are.(a)
whether the Pécos Pueblo and Jeﬁez Pueblo are s;na*ate tribes entitled
to assert a claim b°fore this Comn155101, ;nd (b) whether the action of

the Pueblo Lands Board in awarding the PeCOD $1.50 an acre for the loss
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of the lends and water rights involved wzs rcs judicata as to the questions

PETITICIDRS AS PAP.T:'“"

The petiticners argue thet they arc each Indian tribes entitled to
file and prosecute this claim (Pet. Brief, p. 3-L) and that the defendant
1s estopped to dzny the right of the Pecos to assert the claim because of
the approved attorney contract of the Pecos (p. 5). The position of the
defendant (Def. Brief, pp. 34-38) is that the Commission erred in reaching
the conclusion in L Ind. Cl. Comm. 130 that the Act of June 16, 1936, did
not abolish the Pueblo de Pecos as a iribe ;3 that the Pusblo de Peces 1is
not a proper party; and that the zrended petition with Pueblo de Jemez
as a petitioner was filed after the cxpiration of the time allowed for
”*Efilihg claims,

It is only necessary to here state that the Commission stands on its
former decision concerning the parties herein, as reiterated in Finding 2.
Since the aédition of the Pueblo de Jemez as a petitioner did not in any

way prejudice the defendant in this action, the fact that the amended

petition was filed after the time for filing cleims is immaterial.

RES JUDICATA

Both parties brief this question (Pet. Brief, pp. 5-10; Def. Brief,
pp. 22-36). It is the contention of the defendant that the award of
$1.50 per acre by the Pueblo Lands Board to the Pueblo de¢ Pecos for loss
of the lands in thz Pecos Pueblo Grant is res Judicatz of the claim now

before the Commission. The Board's deterrination is con*zinsd in its
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.

dated August I,

[

reroris.  Of the four reporis in evidence which ere al

1530, Report Wo. 3 (Def. Ex. 5) and Report No. L (Def. Ex., 6) are not
imnortant in the present controversy.

Report No. 1 (Def. Ex. 3) is entitled, "Report of Title to Lands
Granted or Confirmed to Pueblo Indians™, and is made under Section 2
of the Act of June 7, 192L (43 Stat. 636). DMaterial parts thereof are
set cut in Finding 6 herein. The Pecos Pueblo Crant is described by
meies and bounds (pp. L-8 of Def. Ex. 3). The report notes (p. 9) that
thz Pecos had been greatly reduced by constent attacks by hostile Indians,
that it suffered several szvere epidemics and was from 1825 subjected to
ever& form of coercion and compulsion on the part of the local Mexican
awchorities. A grant was actually made within this Pueblo area in 1825
and possession given, as appears from an 1825 report of a committee which
asked that "all their lands be restored to the natives of the Pueblo of
Pécos of which they were plundered" (See Def. Ex. 11, the docurent in
Spanish, and Def. Ex. 10, a translation). Report No. 1 then étates that,
because of the continued herrassing, the seventeen remaining members of
the pueblo accompanied their kinsmen to Jémez, where they and their de-
scendants have since lived (p. 10). "In 1855 an examination of the title
te the Pecos Pueblo was made by the Surveyor General, who approved it and
Tecommended confirmation of the grant. This action Congress tock by the
Acl of December 22, 1858, 1In 1844 a pateni was issuved to the same." In
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the Pecos Pueblo requested that their lands be restored to them or

hy oy - -~ > 13 . 3
h:at they be sold or leased for their account and additional lands pur-

chased for them in the Jemsz section (pp. 10-11). Thiz, together with



later and similar requesis, made 3% appear to the Board thal thers was never
ary intentional abondonment of their rights by the few surviving Pecos Indimns.

The Board recomended that a study be had of this long deferred request and
that suitable lands be purchased near Jémez, if possidle (p. 11). Church
records show there were about 250 claiming Pecos ancestry. "They are re-
cognized as a scparate entity and are accorded an officer in the anmual
election,” ‘

Report Yo. 2 of the Pueblo Lards Board (Def. Ex. L) is entitled "Report
concerning Indian Titles Extinguished" and is mszde under Secticn & of the
het (Sce Finding 7 herein). The area of thc Fécos Pueblo Grant is sot out
as 18,61L.559 acres {p. 1 of Def. ex. ). Therc Jeré 339 adverse claims
bty non-Indian claimants covering the entire arca (p. 2). The Board deter-
mined "that title to all of the lands within thc external boundaries of the
¥ Pécos Indian Grant is extinguished.” "It does not appear that there arc
any water rights lost to ths Indians to which specific mention should be
made", The ovnership of the various tracts was determined by a survey and
study by the Cadastral Engineer and "by an independent investigation con- ;
ducted by the Board". "It is the belief of the RBoard that seasonable pro- 3
secution upon the part of the government would have resulted in protecting ‘ %
this Indian claim” (pp. 2-3). Therefore, an zward was made.for the loss :
sustained (pp. 3-5). The Board acknowledged the difficulty of deter-
mining a fair basis for the award. It determined that the figures for
the entire tract should be based on its approximate average valus from
the occupancy of this territery in 1545 fo tho iime of the aviard, which
was sel at $l.50 rer atre or ?‘;28,1},’{;”9'}5-: Thz Board tr:zn scts out a

pumber of transacticns and conveyances with
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1868 eleven of the survivors of the Pécos Pueblo sold their interest in the
grant to one John Ward, who had been Indian Agent and was on very friendly
terms with the people, the idea being that he would resell three-fourths

of it, if possible, for the benefit of the People of the Pueblo" (p. 5).

In 1873 the Pécos Indians conveyed to Frank Chapman what interest they had in
the grant of 18,763.35 acres for a consideration of $5,000.00. The .same year
Ward convéyed to Chapman for a consideration of $S,000:OO. Other conveyances
vere for varying interests and for named considerations of from one dollar

to $19,038.63. There is some indication that "in the years 1841-18L2 a
proceeding was brought before the then Governor of Hexico 1ooking to the
abandonment of this Pueblo® (p. 7). The fact that Congress later confirmed
the grant in the Pueblo made it appear to the Board that the Governor's
approval, if he gave it, was not in accordance with the existing.laws of
Mexico at that time. Another line of title, based on the 1825 Mexican

Grant, developed in the settlers who occupied ‘the congested areas within

this grant (p. 9). This made necessary a quieting title action after the
1912 agreement mentioned above. "This suit ended in the settlers generally
conveying any interest which they might have in the entire grant to the
holders under the long line of transfers referred to, reserving to them-
selves however the particular tracts which they then claimed and occupied."
The concluding paragraphs of Report No. 2, which are largely reiteration,
contain a finding that the amount of money received by the Indians in

the transactions in which they were parties was an inadequate swa for this

large acreage (p. 10).
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The defendant deszribes the Puchl
body (Def. Brief, p. 2). Tt was composed of three nombers, one repre-
senting the Secretary of the Interior, ancther the Atlorney General, and
a third zppointed by the President of the United States. The 192 Aot

directed the Board to inve stigate upon ail lands
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2, determine and repori
within the exterior boundaries of any land granted or confirmed to the
Pueblo Indians of New Mexico by any authority of the United States or
any prior Sovereignty;‘or acguired by said Indians as a community by
purchase or otherwise, title to which the board shzll find nct to havs
been extinguished in accordance with the provisions of the Acto Section
6 required reports of other matters in resvcvt to each pueblo, irncluding
the tracts of land and water rights appu*tonanu thereto in the possession

of nen-Indian claimants. If the Becard found ihat such 4racts could bs or

‘?“ould have been at any time recovered for said Irdians by the United States

by seasonable prosecution of any right of the United States or of the

Indians, the United States was made liable for such lcss and the Board was
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to determine the amount of loss and award compensation. The Board was also

o

required to report the fair market value of such tracts and water righis ex-

clusive of any improvements made therein or placed thereon by non-Indizn
claimants.

Section 6 provided that "such report and award shall have the force
and effect of a judicial finding and a final judgment wpon the question
and the amount of compensation due to thz Pueble Irdians from the Unites

States for such losses¥, At any time within &0 days afier the filing of
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such report with ths United States Di



appeal to that couwrt for

b

judicial review of the Pozrd!'s findings. In any such proceeding the report
of the Beard was primc facie evidence of the facts, the values, and the
1iability therein set forth, subiect, however, to be rebutted by competent
evidence which all interested parties had a right to present. The District
Court could confirm, modify or rcverse ihc Lindinugs of the Boerd and any

party aggrieved could appeal to the United Stzics CGircult Court of Appeals.

Since no appeal was taken either by the United States or by the Pueblo
de Pecos, it is the position of the defendani that the Board'!s award is a
final judgment fixing the value of the lands and wéter rights lost by the
Pecos Pueblo and such judgment is not subject to review or revision by
this Cowmission (Def. Brief, p. 25).

The petitioners do not appear to guestion the power of the Pueblo
Lands Board to make z determination which could, under the rules of res
Judicata, bar the subsequent relitigation of the same issue between the
same parties. Rather the petitioners argue that the defense of res judi—
cata is not applicable here because the Board failed to follow the prom
visions of the Act of 192} and, therefore, the Pecos claim could not have
teen decided on its merits (Pet. Brief, p. 6). £n excepiion to the

Frinciple of res judicata, as defined in 50 CJS ©1, Sec. 626, is quoted

es follows

A judrmant in a swit will ope

ent suit on the same cauvse of ’

the judsment and the proceeding leading up thereto in-

volved, cr afforded full legal opportunity for, an investi-
al

bl
gatlon and deterrmination of the merits of the sui
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The petitiomers say that the Board failed to fcllow the dictates of Congress
in the following respecis:

1. The fair market value of the water rights were
not considered by the Board in making the awards.

2. The Board did not appraise or make a thorough in-
vestigation as to the amount of water available.

3. The Board committed error of judgment in not allowing
interest or loss of use in considering damages.

Thess three alleged failures of the Board do not bring the award to
the Pécos within the exception set out above. Congress required the Board
to invesligate and report its findings and awards. This it did in the case
of the Pecos. Petitioners! Finding li admits that hearings were held
leading to the award to the Pécos Pueblo and that the PUebio was represented
by legal counsel. The reports and determination of the Board are in evi-
’“%ﬁence. Apparently the reports on the‘Pécos were filed in the United States
\“yDistrict Court to start the running of the 60 cays within which any party
could proceed in that court to question the Board!s determination. Congreszs
thereafter paid the award. This all tends to show that the proceeding
leading up to the award "involved, or afforded fuvil legal opportunityifor,
an investigation and determination". 'The petitioners have not proved other-
wise. The petitioners! complaints rather go to the manner in which the Board
decided the matter. Such matters could have bezn presented to the District
Court on appeal. Since thefe was no appzal, one can only assume, lacking
evidence to the contrary, that the Pécos at that time were satisfied with
the award and the proceedings of the Board leading up to it, at least to

the exteni that thsy did not wish to appeal.
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The petitioners next argue that "the defense of res Jjudicata cannot
legally be applied where the Ward was not repressnted otherwise than
by the Guardian or where the latter conducted the litigation negligently
or where the interest of the Ward and the Guardian are in conflict",
citing 50 CJS 341, Sec. 797 (Pet. Brief, p. 7). Petitioners! Finding L
asserts that the interests of the government, as Guardian, and the Pécos
as Ward, were in conflict; that the Pueblo was not represented by legal
counsel of its own choosing; and that the litigation was conducted
negligently. Supporting evidence referred to by footnote is largely from
Senate Subcommittee hearings.

In response, the defendant says (Def. Brief, p. 3h):

But petitioners have not produced one bit of evidence

to show that the counsel provided by the government

failed properly to represent them and present their

claim to the Board. Furthermore, some Pueblos saw fit

to appeal their cases to the District Court and employed

private counsel to prosecute such appeals. No such action

was taken by these petitioners and there is no evidence

that they ever requested private counsel to represent them

before the Pueblo Lands Board.

In the absence of legal cases to definitely support petitioners! pro-
position, it appears to the Commission that the United States should not
be held strictly to the standards which may be set for guardians and wards
regarding conflict of interest in litigation and furnishing legal counsel.
The United States, as a sovereign, is a composite of all its people. Thus
any claim against that sovereign could narrowly be said to be a conflict of
interest, because any recovery is going to be partially paid by the claimant,

as a part of the United States. It could also be technically argued that

the government, in prosecuting a criminal and at the same time providing
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counsel for the accused, is acting in conflict with itself. But the United
States as sovereign it is in a unique situation. It is immune from suit
end can only be sued by its owm consent (91 C.J.S., Sec. 176). Congress has
power to prescribe conditions on which attorneys will be allowed to represent
claimants before any of the courts of the governmend (Sec. 197). Congress
furnishing for many years a special attorney to represent the Pueblo
Indians of New Mexico was an act of beneficence to give the Indians counsel
without cost to them, and since all attorney;Aare sworn to protect the in-
terests of their clients, the fact that they were paid by the government
should not make their efforts in asserting a claim against the Unitéd States
subject to attack.

Neither is there sufficient evidence to establish that the litigation
- was conducted negligently. The petitioners do not dispute and would take
-";dvantage of some of the fiﬁdings of the Board, such as the finding that
even though the P&cos had left their lands, *there never was an intentional
abandonment of their rights", and that the Pécos were entitled to an award
because *seasonable prosecution upon the part of the Government would have
resulted in protecting this Indian claim" (Pet. Finding 5, Fn. 8). Peti-
tioners question the amount of the award, relying mainly on statements made
at subsequent Congressional hearings as to what the Board considered in
making its awards. The Board did take into consideration water rights
(Def. Brief, Appendix, pp. L0-61). The Board's staiement, previously quoted,
that "it does not appsar that there are any water rights lost to the Indians
to which specific mention should be ﬁade" does not mean that the Pcos River

Passihg through the grant had no bearing on the value of the land and the
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amount of the award. The Board did not set a separate spécific figure for
loss or water rights. The Board did not include any interest in its awards
and was not required to do so by statute. Neither was it required to consider
"loss of use",

Why did not the Pécos appeal the Board!s award in the United States
Districﬂ Court? The record does not answer this question, and as previously
stated in this opinion, it can only be assumed that the Pecos at that time
were satisfied with the award. We certainly do not have sufficient facts
now to say that counsel for the Pécos negligently conducted the litigation
by not proceeding éo guestion ihe award in the District Court. Shortly after
the Board!s proceedings, a number of Pueblos asked Congress to increase their
awards but no such request appears to have been made by the Pécos. The peti-
tioﬁer says (Pet. Finding 5, Fn. 9, p. 17):

~ In fairness tovother Pueblos of New Mexico the Senate

Committee on Indian Affairs, after reviewing the awards

made by the Board, recommended that said other Pueblos

were entitled to additional compensation. But in its

report the Committee did not even mention or refer to the

Pécos Pueblo or to the award made by the Board to it.

(Def. Ex. 16)

The fact that the Committee did not recommend an additional award for the
Pecos and that Congress did not make one tends to indicate that there was
little or no dissatisfaction with the Pecos award.

The final argument of the petitioners is that #there is much to liti-
gate in this proceeding that was nét decided when the Pueblo Lands Board
made its award", naming again "the question of interest, water rights and
loss of use" (Pet. Brief, p. 9). Cromvell v. County of Sac, 9l U. S. 351,
2L L. Ed. 195, is cited as setting forth a second branch of the rule of res‘

Judicata (Pet. Brief, pp. 8-9):
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But where the second action bziween the sams parties is
upon a different claim or demand, the judgment in the prior
action opsrates as an estoppel only as to those matters in
issue or points controverted, upon the determination of which
the finding or verdici was rendcred. In all cases, therefore,
where it is sousht to apply the estoppel of a Judgment rendered
upon one cause of action to matters arising in a suit upon a
different cause of action, the inquiry must always be as to
the point or question actually litigated and determined in
the original action; not what might have been thus litigated
and determined. Only upon such matters is the Judgment con-
clusive in another action.

While the determination and avard of the Pueblo Lands Board was
made in accordance with the provisions of the Act of June 7, 192k, and
the present claim is brought utnder Section 2 of the Indian Claims Com-
mission Act of August 13, 1946, the basis of both claims is the loss to
the Pécos Indians of thé lands of the Pécos Pusblo Grant. Aé previously
quoted from the Board!s Report No. 2; the award for the entire tracti of

.$1.SO anracre was arrived at by figuring "its approximate average value
fromlﬁhe occupancy of this territory in 18L& to the prgsent time" (1930)}
This was done because the Board found that "there is no wéy to get at the
actual value of this land in its entirety as it was at the time that the
Government mlght have acted or at the times when thz members of the Pueblo
dlsposed of their holdings".

Pursuant to the Act of June 7, 192L, the determination of the award
for loss of lands was entirely in the discretion of the Board. It was
within the Board's discretion to base the award on an average valus over
& period of years, as they did. It should also be noted that no de-
duction appears to have been made from the award for the considerations
which the Pecos Indians had received in previous sales of their lands to

private individuals.

no

-]
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The present claim has the same basic issue. Both the Petition and
Amended Petition pray that the "defendant be adjudged lizble under the
Act of August 13, 19L6, for an amourt that will provide just and fair
compensation for the loss of the Pueblo Grant consisting of 18,763.33
acres, less the payment élready received under recommendation of the
Pﬁblic Lands Boarg*.

As to the matters petitioners say may be litigated here which were
not considered by the Board, it has already been noted that water rights
were taken into consideration by the Board. The items of "interest" and
"loss of use" seem to be presented in the alternati%e by petitioners, as

~ the conclusion in their Brief, p. 15, says "plus initerest, or losé of uset.

Neither of these have been recognized by this Commission in its decisions
to date as proper elements of loss or damage in cases of this kind. Ob-
viously there was no ftaking®" of the lands of the Pecos Indiaﬁs under the
Fifth Amendment. Rather, the United States issued a patent for these lands
to the Pécos after they had moved from the Pécos Pueblo Grant, and the
Pecos Indians later sold their lands to other parties. This is admitted
by the petitioners when they say (Pet. Brief, p. 11), "It was the non-
action of the Government that resulted in the loss of the Pecos Grant lands
by the Pecos Indians to others". This is precisely the finding of the
Lands Board and the basis of its award, as set out in footnote 19 in suppor§
of petitioners' statement. |

So even though the present claim is considercd a new and different
cause of action within the msaning of the secend branch of the rule of

res judicata, the basic matters in issuve are the same as in the proceedings
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of the Lands Board, and the Board!'s decision as to such matters is con-

clusive,

It is therefore the conclusion of the Commission that the petitioners
have had a determination of their claim of liability on the part of the
United States for the loss they suffered in regard to the lands of the
Pécos Pueblo Grant. The -determination and award of the Pueblo Lands
Board, which became a final judgment, is res judicata of the claim now
before the Commission. Accordingly, the -amended petition should be dis-

missed and it will be so ordered.

Arthur V. Watkins
Associate Commissioner

‘e concur:

Edgar E. Witt
Chief Commissioner

Wm. M. Holt -
Associate Commissioner






