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Watkins, Conmissioner, delivered t he  opinic:~ of 

The origin21 pe t i t i on  i n  t h i s  case, filed 2uly 30, 1951, by t h e  

Pueblo de Pecos, p r e s e n b d  a c h i n  hzs3d vzmn ths alleged iwdequate 

and i n s u f f i c i e n t  award of %ha hc-313 k n 3 s  Boaxl ax! paymn% by Congress 

of $1.50 an acre, or $28,lt5.M, for t% 1033 01 th8 18,763.53 acre 

Pueblo de Pecos Gsant, shcrr:n in Lha pstsn'c and p?.;t mzvi:?t Ex?ribit  A 

attached t o  thp p a t i t i o n ,  The pzt,iLimi3rs pzq-33 fa? j33gz3i& in such 
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a ? l O u n t  a s  would provide j u s t  and f a i r  co:pensa-tion f o r  such l c s s ,  l e s s  

t he  payment already received. 

I n  i t s  f i r s t  defense, the  defendant, al leged t h a t  "cl.aim2nt i s  no t  

a proper p l a i n t i f f  s ince by v i r t ue  of the Act of J m e  16, 1936 (b9  Stet ;  

1528), the Indian Pueblos of J&ez and Pbcos were consolidated and'. 

merged i n t o  the  Pueblo de J&Z and a l l  r i g h t s  and c l2 ixs  of e i t h e r  of  

sa id  t r i b e s  became vested i n  the  Consolidated t r i b e ,  The Pueblo de ~ g r n e z ~ ~ .  

Thereafter ,  on Ju ly  25, 1955, t h e  Pueblo de P&os f i l e d  a motion 

f o r  leave . to amend i t s  p e t i t i o n  by making lfPueblo de Jemez, a c t i n 3  f o r  

and on behalf of, Pueblo de ~ 6 c o s f f  clairnant i n  the- case and by amending 

Pzragraph VII t o  include a plea of l ack  of f a i r  and honorable dealings.  

The defendant f i l e d  objections t o  the  motion and moved t o  dismiss the 

pe t i t i on .  
.. . 

After r e c e i p t  of b r i e f s  thereon, the  Comnission issued a Per Curiam 

Opinion (Decenher 13, 1955; 4 Ind.  C1. Comm. 130) and Order overrul ing t h e  

defendant's object ions  and motion, and allowing the  addit ion of the  Pueblo 

d.e J6mez a s  a separate p a r t y  c l a i m n t  and a s  a par ty  "acting f o r  and on 

behalf of ,  Pueblo de ~e /cos , "  and the  anending of Paragraph 9TI. An 

amended p e t i t i o n  was f i l e d  Apri l  30, 1956, with m e w r i t t e n  i n s e r t s  making 
. . 

t h e  authorized a~endments. 

Both the  pe t i t i one r s  (pet .  Findings pp. 1-2) and defendant ( ~ e f .  

Brief ,  p. 3) agree t h a t  the  i s sues  t o  be dscided d t  t h i s  time a r e  (a )  

whether t he  ~ 6 c o s  -heblo and Jemz Paehlo a r e  separate t r ibes entit?-zcl 
. . .  , . 

t o  a s s e r t  a claim before t h i s  Cormission, and (5) xhsthzr the a c t i on  of 

t he  Pueblo Lands Board i n  ~viarding the Pecos $ 1 . 5 ~  an acre for t h e  l o s s  



f i l e  and prosecute this claim ( ~ e " , .  Eriel', p. 3-4) and t h a t  t h e  d e : " ~ d m t  

the  approved a t t o r n e y  contzact  of t h e  Pecos (P. 5 ) .  The p o s i t i o n  ef t h e  

defendant ( ~ e f .  Br ief ,  pp. 35-3E) i s  t h a t  the  G~r;~aFssion e r red  i n  reachillg 

a s  a p e t i t i o n e r  x a s  f i l e d  a f t e r  the  exp i ra t ion  of Che time allowed fo r  

-. f i l i n g  c l a i x s .  5 
-. 

1% is  on ly  necessary t o  here s t a t e  t h a t  t h o  Comxission s t ands  on i t s  

former dec i s ion  concernine t h e  part ies  h e r e i n ,  as r e i t e r a t e d  i n  Finding 2 -  

Since t h e  a d d i t i o n  of the  Pueblo de Jemez as a pst i t - ioncr d id  not  i n  any 

%Jay p r e j u d i c e  t h e  d e f e n d n t  i n  t h i s  ac t ion ,  t h e  fact t h a t  t h e  mended 

p e t i t i o n  was f i l e d  a f t e r  t h e  t i n e  f o r  f i l i n g  c k i m  i s  ir- ,anaterial .  

E.S JUDICATA 

Both p a r t i e s  b r i e f  t h i s  question (?et .  Br ie f ,  pp. $10; Def. Br ief ,  

Pp. 22-35). It i s  t:?n c o n t ~ n t i o n  o: the  d e f e n d a t  t h a t  t h e  award of 

- 
$1053 p z r  a c r e  by tha Pueblo Lands Eoard t o  t h e  uueblo de Pecos f o r  LOSS 

of the  l a n d s  i n  t h s  Pecos Pueblo Gran-L i s  res jnd ica ta  of t h e  c l a h  cow 

before the  C o ~ m i s s i o n .  The Board1s d e l o r i ~ a t i o z  i s  co;;tsined in i t s  



m l e s  and bounds (pp. b-E of Def. Ex. 3) .  Fhs repor t  notes (p. 9 )  that 

th? P ~ o s  had been greatly reduced by constc-.at a2c';sc!;s by h o s t i l e  I n d i u l s ,  

t h s t  it suffered several  szvere epidemics and %:as from 1825 subjected t o  

e=ry form of coercion and conpulsioz~ on t he  par t  of t h e  l o c a l  Fexican 

a-&horities. A grant  was a c t ~ x l l y  made wi thin  t h i s  Pueblo a rea  i n  1825 

W S  possession given, a s  appears from an 1825 repoi-% of a committee w5ich 

asked t h z t  "a l l  t h e i r  lands be res tored t o  the nat ives  of the  Pueblo of 

&os of which thay were plunderedn (see Def. Ex. 11, t h e  docurcent .in 

Sp~nish, and Def. Ex. 10, a t r ans lz t ion) .  Report No. l t h e n  s t a t e s  t h a t ,  

because of the  continued h a r a s s i n g ,  t h e  seventeen reczining members of 

t h s  pueblo accompanied t h e i r  kinmen t o  ~ & e z ,  where they and tk i r  de- 

szendani;s have since l ived  10). "In 1855 an e x a ~ i n a t i o n  of the  t i t l e  

- to the  Pecos Pueblo >:as made by the Surveyor General, who approved it z ~ d  

reanmnded con f i r r i t i on  of the  grant. T h i s  act ion C o ~ ~ r e s s  t o &  by the  



. 0 -  .L r r  la:.?? & r , i  slall?.z- rcqLii: 5-i s, m2:::z >.i, sp;;.~:~r. t.3 t]-!e &c?,ril th2-i- t 3 ~ ? . 3  >:;;s I~:TC? 

aq? tn+- - Y l ~ t f o n , = l  at;;.r,.'cr;;~-~l~t of +.,hpjr rights by t h e  fetj s u m i v i n g  P ~ C O S  hsf m c .  

The 932.13 r e c o m c n i e d  2 s ~ , c ~ J -  be f;,2d of t5is lop2 dr-fer~ecl  r e q u e s t  and 

t h a t  suitzblr .  lad:- 5 a  purchaszd near J&qcz, if possible: (>. 11). Ckurch 

rccords  show there  >;ere a j ~ u t  253 claining rc-eos ancestq- ,  "They x e  re- 

cognized as  a s c p a ~ a t c  e n t i t y  z?d are a-r;or.?~:ci an offi.ccr in t h e  ~ n n i l a l  

e l e c t i m ,  !' 

Report ED. 2 of t h e  Pucblo Lzr_ds 3 o s r d  ( ~ e f ,  Ex. 4) is ent2t l t .d  I 1 R c p r 5  

concern in^ Indian Titles Extinguishcbff  al>d 5s xa5c undcr Scc t icn  6 cf t h e  

A& (See Finding 7 h e r e i n ) ,  The area of thz  Fbcos P~:?b lo  Grant 5.s e t t  o z t  

zs 18,El&.S59 acres (p. 1 of Def. ox. h ) ,  Thex :]ere 339 adverse c l s i n s  

by non-Indian claimants covering the  c n t i x  area  (F. 2) .  The Board deter-  

% 

-. j ~ 6 c o s  Indian Grant i s  e x t i x ~ i s h e d . "  !!It does not appear t h a t  there arc 
I 

any x a t e r  r igh t s  lost, t o  thm Indians  t o  which spec i f i c  mention s h o d d  bc 

made1!. The otmcrship of t h e  various t;.acts w 2 s  dct .emimd by a survey and 

study by the  Cadastral Sngineer and "by an indctpndwt in-iestiga-tion con- 
[ 

d-dcted by the  Boardn. '!It i s  t he  belief of the  Eeard t h a t  seasonzb'le pro- I 

. i 
secutiirr, 2pon t i e  part of the go -~em,en t  would have resulted i n  pro+,ccting I 

t h i s  1~1Cii.a~ c1zh-q" (I)p, 2 - 3 ) -  Therefore, an p:;:a3d %:as made for t h e  10:;s 
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1868 eleven of t'ne surviirors of the  P&os Pueblo sol2  t h q i r  i n t e r e s t  i n  the 

grant t o  one John Ward, who had been Indian Agent and ::as on very f r i end ly  

terms with the  people, the  idea being t h a t  he would r e s e l l  three-fourths 

of it, i f  possible, fo r  the  benef i t  of the People of the  Pueblotf (p. 5 ) .  

I n  1873 the  P k o s  Indians conveyed t o  Prank Chapmn what i n t e r e s t  they had i n  

the grant  of 18,763.35 ac res  fo r  a consideratfon of $5,030.00. The .same year  

Ward conveyed t o  Chapman f o r  a consideration of $5,003.00. Other conveyances 

were fo r  varying i n t e r e s t s  and f o r  n2~ned considerations of from one d o l l a r  

to $19,038.63. There i s  some indicat ion t h a t  "in the  years  1841-1342 a 

proceeding was brought before the  then Governor of Et'exico looking t o  t h e  

abandonment of t h i s  Pueblofl (p. 7) .  The f a c t  t h 2 t  Congress l a t e r  confirmed 

the  grant  i n  t he  Pueblo made it appear t o  the Board t h a t  the  Governorts 

approval, i f  he gave it, was not i n  accordance with t he  ex i s t ing  1 2 ~ s  of 

Nexico a t  t h a t  t h e .  Another l i n e  of t i t l e ,  based on the  1825 l k&xin  

Grant, developed in the  s e t t l e r s  who occupied -the congested a reas  wi thin  

t h i s  grant  (p. 9) .  This made necessary a qc ie t ing  t i t l e  ac t ion  a f t e r  t h e  

1912 agreement mentioned above. "This s u i t  ended in t h e  s e t t l e r s  general ly  

conveying any i n t e r e s t  which they might have i n  the  e n t i r e  grant  t o  t h e  

holders under t h e  long l i n e  of t ransfers  re fe r red  to ,  reserving to-them- 

se lves  however t h e  pa r t i cu l a r  t r a c t s  which they then claimed and occupied." 

The concluding paragraphs of Report NO. 2, which a r e  l a rge ly  r e i t e r s t i o n ,  

contain a f inding t h a t  the amount of noney received by the  Indians i n  

the  t ransact ions  i n  which they were pa r t i e s  was an inadeqwte sun f o r  t h i s  

large  acreage (p. 10). 



Fu~bl:, I nd i ans  of Mew I-;e,:ico by any ~ ;u t . ho r i t . y  cf t h e  Lbft.ed S t a t e s  o r  

any prior sovereigrky, or acquired by said Ir ldians as a conmun_ity by 



t*sions of the Act of 19211 and, therefore, the Pecos c f n i x  cocld n o t  have 

efllled in 50 CJS 51, Sec. 626, is quoted ~ricci~le of res judicata, as d t" 



i n  the f o l l w i n g  respects: 

1. " i ' k  fa i r  r i r k e t  value of the  mter r i g h t s  Werc 
not considered by the  Eoard i n  making the a ~ a d s .  

2. The Board d i d  not  appraise or  make a thorough in-  
v e s t i g a t i o n  as  t o  the  amount of t ia ter  ava i l ab le .  

3. The Board c o m ~ i t t e d  e r r o r  of juigrcent i n  not al loxing 
&a es .  i n t e r e s t  o r  l o s s  of use i n  considering d m  g 

Thesz th ree  a l leged f a i l u r e s  of the  Board do not  br ing t h e  award t o  

the  pe/cos x i t h i n  the  exception s e t  out  above. Congress r e q ~ r e d  t h e  Board 

t o  invest5gat .e  and r e p o r t  i t s  f indings and avards. This it d i d  i n  t h e  case 

of the  P6cos. Pe t i t ioners !  Fir,ding 4 admits tinat hearings were held 

leading t o  t h e  award t o  the  P&S Pueblo and t h a t  the  Pueblo w a s  r ep ressn ted  

by l e g a l  counsel. The repor t s  and determination of the  Board a r e  in evi- 

,dence. Apparently t h e  repor ts  on the  P&OS were f i l e d  i n  t h e  United Sta tes  
.- 9 

District Court  t o  s t a r t  t h e  running of the 60 days within which any party 

could proceed i n  t h a t  court  t o  question t h e  Board's determination. Congress 

t h e r e a f t e r  pa id  t h e  award. This a l l  tends  t.o show t h a t  the  proceeding 

leading up t o  t h e  award "involved, o r  afforded full legal  opportunity f o r ,  

an  investigation and determinationll. The p e t i t i o n e r s  have n o t  proved other-  

wise. The p e t i t i o n e r s '  conplahts r a t h q r  go t o  t h e  manner in which t h e  Board 

decided t-he matter .  Such matters  could have been presented t o  t h e  D i s t r i c t  

Court on appeal. Since there was no appzal,  one can only assum,  l ack ing  

evidence t o  the  cozt rary ,  %fiat the  F&os a t  t h a t  t i v e  were s a t i s f i e d  w i % h  

t h e  award z-~d  the  proceedings of t h s  Board leading up t o  it, at. l e a s t  t o  

the exten-l that, thry  d i d  not x ish  t o  appeal. 
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The p e t i t i o x r s  nex t  argue t h a t  "the defecse of r c s  judicata  cannst 

l ega l ly  be ap2lied \;here t he  Ward was no t  represnnted othervrise t?lm 

by the  Gu.rdiul or where the  l a t t e r  conducted the  l i t i g a t i o n  negl igent ly  

or where the  & t e r e s t  of  the  Nard and the  Guardian 2re  i n  c o n f l i c t n ,  

c i t i ng  50 cJs 3L1, Sec. 797 (pet. Brief, p. 7 ) .  Pe t i t i one r s1  F i ~ d i n g  L 

a s s e r t s  t h a t  t h e  i n t e r e s t s  of the government, as  Guardian, and t he  P&OS 

a s  Ward, were i n  con f l i c t ;  t h a t  the Pueblo was n o t  represented by  l e g a l  

counsel of i t s  own choosing; and t h a t  t he  l i t i g a t i o n  was cmducted 

negligently. Supporting evidence referrcd t o  by footnote i s  l a rge ly  from 

Senate Subcom.ittee hearings. 

I n  response, t he  defendant says ( ~ e f .  Brief, p. 3b) : 

But p e t i t i o n e r s  have no t  produced one b i t  of evidence 
t o  shox t h a t  the  counsel provided by the  government 
f a i l e d  properly t o  represent, them and present t h e i r  
claim t o  t h e  Board. Furthermore, some Pueblos sax fit 
t o  appeal t h e i r  cases t o  the D i s t r i c t  Court and employed 
pr ivate  counsel t o  prosecute such appeals. No such ac t i on  
w a s  taken by these  pe t i t i one r s  and there  i s  no evidence 
t h a t  they ever requested private counsel t o  represcnt  then 
before t h e  Pueblo Lands Board. 

I n  the  absence of l e g a l  cases t o  de f in i t e ly  support p e t i t i o n e r s r  pro- 

posit ion,  it appears t o  t he  Commission t h a t  the  United S t a t e s  should no t  

be held  s t r i c t l y  t o  the  standards which may be s e t  f o r  guardians and wards 

regarding c o n f l i c t  of i n t e r e s t  i n  l i t i g a t i o n  and furnishing l e g a l  cows el^ 

The United Sta t e s ,  a s  a sovereign, i s  a composite of a11 i t s  people. Thus 

any claim agairlst t h a t  sovere iw could narrowly be said t o  be a c o n f l i c t  of 

i n t e r e s t ,  because any recovery i s  going t o  be p a r t i a l l y  paid by the claimant, 

as a Par t  of t h e  United Sta tes .  It cculd a l s o  be technical-ly arzued t h a t  

the  government, i n  proseci;ting a criminal anil a t  t he  saxe t i~: ,~ pi-oviding 
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cornsel  f o r  thz  accused, i s  ac t ing  i n  con f l i c t  with i t s e l f .  But the  United 

S t a t e s  a s  sovereign it i s  i n  a uriiq~1.z s i t ua t i on ,  It i s  immune from s u i t  

a d  can only be sued by i t s  oim consent (91 C . J  .S. Sec. 176). Congress has 

power t o  prescr ibe  conditiofis on which a t torneys  w i l l  be allowed t o  represen t  

claimants before any of the  cour ts  of thc  goverment ( ~ e c .  197). Congress 

furnishing f o r  mny  years  

Indians  of New Mexico was 

without cos t  t o  them, and 

t e r e s t s  of t h e i r  c l i en t s ,  

a spec ia l  a t torney t o  re?resent the  Pueblo 

an a c t  of beneficence t o  give t he  Indians counsel 
-..,A 

since a l l  a t torneys  a r e  sworn t o  p ro t ec t  the  in-  

the f a c t  t h a t  they were paid by the  government 

should not  make t h e i r  e f f o r t s  in asse r t ing  a claim agains t  the  United S t a t e s  

subject  t o  a t t ack .  

Neither i s  the re  su f f i c ien t  evidence t o  es tab l i sh  t h a t  the  l i t i g a t i o n  

was conducted negl igent ly ,  The pe t i t ioners  do not  dispute and would take 

- advantage of some of the  f indings of the  Board, such as  the  f inding t h a t  

even though t h e  P&S had l e f t  t h e i r  lands, "there never was an i n t e n t i o n a l  

abandonment of t h e i r  r ights",  and t h a t  the P6cos uere e n t i t l e d  t o  an  award 

because "seasonable prosecu+;ion upon the  p a r t  of  the Governrrient would have 

r e su l t ed  in pro tec t ing  t h i s  Indian claimn (pet .  Finding 5, Fn. 8) -  Peti-  

t i o n e r s  q u e s t i m  t h e  amount of the  award, re ly ing mainly on statements made 

a t  subsequent Congressional hearings a s  t o  what the Bozrd considered i-n 

making i t s  awards. The Board d id  take i n t o  consideration water r i g e s  

( ~ e f  . Brie f ,  Appendix, pp. h0-61). The Eoard 1 s statement, previously quotzd, 

t h a t  "it does n o t  app2a.r t h a t  there a re  any water r i g h t s  l o s t  t o  the I n d i x s  

t o  which s p e c i f i c  mention shonld be made" does not  man t h a t  the  P6cm River 

passing through t h e  grant  had no bearing on t he  va?h-ie of t h s  land and the  
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amount of the award. The Board did no t  s e t  a  separate spec i f ic  f i gu re  f o r  

l o s s  or water r ights .  The Board did n o t  include any i n t e r e s t  in its w a r d s  

and was not required t o  do so by s t a t a t e .  Neither was it required t o  consider 

"loss of usen. 

Why did not the Phcos appeal the Board's awud i n  the  United S ta t e s  

D i s t r i c t  Court? The record does not answer t h i s  question, and a s  previously 

s ta ted  in t h i s  opinion, it can only be assumed t h a t  the  Pecos a t  t h a t  time 

were sa t i s f ied  with the award. We ce r t a in ly  do not have s u f f i c i e n t  f a c t s  

now t o  say t h a t  counsel fo r  the  Pgcos negligently conducted the l i t i g a t i o l l  

by not proceeding t o  question the award i n  thn, D i s t r i c t  Court. Shor t ly  a f t e r  

the  Board's proceedings, a number of Pueblos asked Congress t o  increase t h e i r  

awards but no such request appears t o  have been made by the  P6cos. The pe t i -  

t ioner  says (pet .  Finding 5, Fn. 9, p. 17): 

In fa i rness  t o  other Pueblos of New i4exico the Senate 
Committee on Indian Affairs,  a f t e r  reviewing the awards , 

made by the  Board, recommended t h a t  sa id  other Pueblos 
were en t i t l ed  t o  addit ional compensation. But i n  i t s  
report  the Cord t t ee  did not even mention or r e f e r  t o  the  
P6cos Pueblo or  t o  the asrard made by the Board t o  it. 
bf. Ex. 16) 

The f a c t  t h a t  the  Coniittee did not recommend an addi t ional  award f o r  the  

P ~ C O S  and t h a t  Congress did not  make one tends t o  indicate  t h a t  t h e r e  was 

l i t t l e  o r  no d issa t i s fac t ion  with the Pecos ma-d.  

The f i n a l  argument of the pe t i t ioners  i s  t h a t  "there i s  much t o  liti- 

gate i n  t h i s  proceeding t h a t  was not decided when the Pueblo Lands Board 

made i t s  awardfg, naming agah "the question of in te res t ,  b:atsr r i g h t s  and 

2.b L. Ed. 195, is  ci ted as se t t i ng  fo r th  a  second branch of the r u l e  of rest' 

judicata  ( ~ e t .  Brief,  pp. 8-91 : 



But >:here the  second ac t ion  beta.~ecn the  sar?.? p a r t 5 . e ~  i s  
upoil a d i f f e r e n t  claim or  den;and, the j u d p e n t  i n  t h e  p r i o r  
ac t ion  o p r a t e s  as  an  e s t o p p l  only a s  t o  those mat ters  i n  
i s sue  o r  points  controverted,  upon the  detcrninat ion of which 
the  f inding or v e r d i c t  vas rendered. I n  a l l  c x s e s ,  the re fo re ,  
where It i s  sousht t o  apply $112 es top ix l  of a J u d p e n t  rendered 
upon one caxse of ac t ion  t o  p ~ t t e r s  a r i s i n g  i n  a s u i t  upon a  
d i f f e r e n t  caus-? of ac-lioc, t h e  inquiry must alvays be a s  t o  
C bhe point  or  quest ion a c t c a l l y  l i t i g a t e d  and de te r r ined  i n  
the o r i g i n a l  ac t ion ;  not  what might h v e  been thus l i t i g a t e d  
and deternined.  Only upon such m t t e r s  i s  the J u d p e n t  con- 
c lus ive  in another ac t ion .  

While t h e  determination and avard of t'ne Pueblo k n d s  Board w a s  

made i n  accordance with t h e  provisions of the  Act of June 7, 1924, and 

t h e  present  claim i s  brought =der Section 2 of t h e  Indian Claims Com- 

mission Act of August 13, 1946, t h e  b a s i s  of both c h i n s  i s  the  l o s s  t o  

the ~ k c o s  Ind ians  of t h e  lands  of the  P6cos Pueblo Grant. A s  previously  

quoted from t h e  Board's Report 110. 2, t h e  auard f o r  the  e n t i r e  t r a c t  of 

$1.50 an a c r e  was arr'lved at by f igur ing "its approximate average value 

f rom- the  occupancy of t h i s  t e r r i t o r y  in 1846 t o  t h e  present  t i m e H  (1930). 

T h i s  was done because the  Board found t h a t  "there i s  no way t o  g e t  a t  t h e  
. . 

a c t u a l  value of t h i s  land i n  i t s  e n t i r e t y  2s it was a t  t h e  time t h a t  the 

Government might have ac ted  o r  a t  t h e  t i n s  when thz  members of t h e  Paeblo 

disposed of  t h e i r  holdingsu.  

Pursuant to the  -4ct of June 7, 1924, the determinat.ion of t h e  award 

f o r  l o s s  of  l ands  was e n t i r e l y  i n  t h s  d i sc re t ion  of t h e  Board. It was 

w i t h i n  t h e  Board's  d i s c r e t i o n  t o  basc the  award on an average v a l w  over 

a per iod of  years ,  a s  they d i d .  It should a l s o  be noted t h a t  no de- 

duc t ion  appears t o  have been xade from i;he axard f o r  the  c o x i d e r a t i o n s  

which t h e  Pecos Indians  had received i n  previous s z l e s  of t h o i r  l ands  t o  

p r i v a t e  ind iv idv  s l s  . 
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The present claim has the same basic issue.  Eoth the Pe t i t i on  and 

Amended Pet i t ion pray tht the "defendant be adjudged l i a b l e  m d e r  the 

Act of August 13, 19L6, f o r  zn amomt t h a t  w i l l  provide ju s t  and f a i r  

compensation f o r  the loss  of the Puzblo Grant consist ing of 18,163.33 

acres, l e s s  the payment already received under recorrmendation of the  

Public h d s  Board". 

A s  t o  the matters pe t i t ioners  say my be l i t i g a t e d  here which were 

not considered by the Board, it has already been noted t h a t  watcr r i g h t s  

were taken in to  consideration by the Board. Thc items of t l in te res t"  and 

q o s s  of use" seem t o  be presented i n  the  a l te rna t ive  by petitionel-s, a s  

the conclusion i n  t he i r  Brief, p. 15, says "plus i n t e r e s t ,  or l o s s  of use". 

Neither of these have been recognized by t h i s  Corrxiission i n  i t s  decisions 

t o  da te  a s  proper elements of l o s s  or damage i n  cases of th5-s kind. Ob- 

viously there was no "takingfi of the lands of the Pecos 1ndiaAs under the 

F i f t h  Amendment. Rather, the  United S ta t e s  issued a patent f o r  these lands 

to the  P&OS a f t e r  they had moved from the P&os ?ueblo Grant, and the 

Pecos Indians l a t e r  sold t h e i r  lands t o  other par t ies .  This i s  admitted 

by the  pe t i t ioners  when they say (pet. Brief, p. l l ) ,  "It was the  non- 

ac t ion  of the Government t h a t  resulted in the lo s s  of the  Pecos Grant lands 

by the  Pecos IndLans t o  others". This i s  precisely  the finding of the  

Lands Board and the  basis  of i t s  award, a s  s e t  out i n  fooinote 19 i n  support 

of pe t i t i one r s f  statement. 

So even though the present claim i s  considcrcd a new and d i f l e r e n t  

cause of action within the mlaning of the  secsnd brmch o.* thz ru l e  of 

reS judicata, t h e  basic matters in issue are  the s?-?:e as i n  the  proceedings 



o f  t h e  Lands Board, and t h e  B o = d ~ s  d e c i s i o n  zs t o  such ~naLters  i s  con- 

c l u s i v e .  

It i s  t h e r e f o r e  t h e  conclus ion  of t h e  Co:missicn t h a t  t he  p e t i t i o n e r s  

hare had a r ie te rn ina t ion  of t h e i r  c laim of 1 i a b i l l t . y  on t h e  p a r t  of t h e  

United S t a t e s  f o r  t h e  l o s s  they  suf fered  i n  rqarci t o  t h e  l ands  of t h e  

P&OS Pueblo Grant, The &tern;inat.ion and w a r d  of t h e  Pueblo Lands 

Board, which became a f i n a l  judgraent, i s  r e s  j ud ica t a  of t h e  claim nox 

before  the Commission. Accordingly, t h e  a r znded  ; x t i t i o n  shculd be d i s -  

missed and it w i l l  be s o  ordered.  

Arthur  V. Watkins -- 
Associate  Cocmissioner 
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i h .  M. H o l t  
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