
CLYD3 F . THCXPSOX, :lILLLAI~ FVLLER, ) 
E Z E R T  A. EELLLS, I;ZiKZ i3:LT."cL, 1 
M4illUEL CO7DOV.4, AKCIIIE Kc! JXIi'?XCV, 1 
LLO-fD EiAP~INGTCliI, Si~TirlWlR9 E . 
CALAC, 1.1. G. !lALKF,R, LKJRZNCE 
BURCELL, FFANK?:LE liOORE!FAD and 1 
ARTHUR TFXPE'A, n a b e r s ,  end as the ) 
represente t ives  o f ,  and on the re- ) 
l a t i o n  of the  Indians of Ca l i fo rn i a ,  ) 

Pet i t ioners ,  1 
1 

v. 1 
) 

THE UNITED STATES OF &ZRICA, 1 
1 

Def endmt . 1 
1 

and 1 . 
) 

ERNEST RISLING , PETER l44STEN, 1 
NARY G. DORiWCH, as  the repre- 1 
sen ta t ives  o f ,  and on the  r e l a t i on  ) 
of t he  ~ n d i a n s  of 

THE E?ITED STATES 

On September 
t h e i r  request  fox 

Califorxia,  1 
1 

P l a i n t i f f s  , 1 
1 

1 
02 AMERICA, 1 

1 
Defendant. 1 

Docket No. 31  

Docket No. 37 

ORDER CTURIFI'ING &TAD SUPPLEEERTIXG 
FINDINGS OF FACT AXD AiZNDIXG INTER- 
LOCUTOH OEIDER OF JULY 3 1, 19.59 

1, 1959, the pet i t ioners  i n  Docket Nos. 31 2nd 37 f i l e d  
t he  modification and c 1 a r i S c a t i o n  of c e r t a i n  f indings 

of fact made by the  C o d s s i o n  and f i l e d  a s  a pa r t  of the  In te r locu tory  
Order entered on July 31, 1959, and on SepteinSer 17, 1959, the  defendant 
f i l e d  i t s  object ions  thereto, By agkeement of all pa r t i e s  t he  mat ter  was 
submitted t o  the Comission fo r  d~ t z imina t i on  without o r a l  argmcnt. 

now t h e  C o d s s i o n ,  a f t e r  considering thz  recpest of p e t i t i o n e r s ,  
and t h e  defendant 's  objzctions t h ~ i e t o ,  ODEZS that the f indings of f a c t  
filed herein on July 31, 1359, be amend& and sup?lemsnted 2s fo l lovs:  



3. The e n t i r e  area here irtvolvcci Lies within  t h e  
t e r r i t o r y  a c q ~ i r e d  oi: i.;e:;ico i n  the Ti-cc zy cf Guzdalupe 
Hidalgo dur ins  1548. ~ h c  Stet r .  oi CaiLfc:r?la \:as a d n i t t e d  
to thz Ihion 02 S?ptc.-;r.b>r 9 ,  1850 (9 Stat. 452). On llarch 3, 
1851, C x g r e s s  passel  tLy f r i v z t e  Lznd Ctsins Act (3 S t a t .  
631) reqniring r e g i s t r a f i o n  of 211 Tar12 c k i m s  wi th in  a tvo- 
year period t h e r e a f t e r .  On tlsrch 3,  iC53, Congress passed 
an ' A c t  t o  Provrde for t h e  survey cf t h e  Fabl ic  Lands of 
Ca l i fo rn ia  and t h e  Crantiilg of PI-rezlption Rights t o  S e t t l e r s  ' 
(10 Stat. 264). It hzis been previous ly  held that by t h i s  

-.- latter Act t k  dcfearinnt toolc such a c t i o n  ros:ard the  v e s t i n g  
i n  others of t h e  f e e  title to Indian  land within C a l i f o r n i a  
as vas poss ib le  only by it hccorLng a p a r t  of the pub l i c  domain 
and by extinguishneat  of Indiaa t i t l e .  That date  is,  therefore, 
t h e  da te  u?cn rrilich Indian title t o  t h e  laild here involved nay 
be  s a i d  t o  hzve been teken by defencin~t .  F i t t  River Tndians v. 
k i t e d  Stat~s, 3 Ind. C1. Coa. 815, 848. I.:ohxe Tr ibe  v. - 
Uzited Stetcs, 7 in6. C:. Coa. 219, G k t .  295, and I3asho I n d i m s  - -- 
V. Ur;5tcd S t s t e s  - 7 Lad. C1. Cozim. 266, 280, D k t .  288. 

The Act of E a c h  3 ,  1851, supra, co;lt,?.ins the fol lowing 
provis ions  : 

'That f o r  "LZle p:y.rFose cf ,zsccrteinLrg and 
s e t t l i n g  private lend clal1:s i n  5 2  State of . . Czlifozzyie, a  c o ~ & s s i o n  . . . 2s nereby c m s t i -  
tuted . . .' (Sec. I). 



T3e CcmissLon f i n d s  t hz t  ~ o t h i n g  i n  sa id  A c t  r ecp i red  
t h e  In5ian inhz5 i t an t s  of  Ca l i fo rn ia  t o  present t h e i r  claims 
for their o r i g i a n l  Indian t i t l e  t o  CalF<ornia lands; t h a t  no 
such claFn?s vere presented, o r  presented by the Ca l i fo rn ia  
Indians and rejected by the Cc=issFonnrs, o r  f i n a l l y  decided 
t o  be f cuz l i d  by the  D i s t r i c t  o r  Supreae  Ccurt of the  United 
S t a t e s ,  

If. The Comiss ion f inds  t h a t  the ancestors of t h e  
members of the  group known a s  t h e  Inclians of Ca l i fo rn ia  h e l d  
o r i g i ~ l  Indian t i t l e  t o  the  lands i n  Area B, except t h e  
Spanish and M~xiczn  grants  made the re in  p r i o r  t o  May 13, 1846, 
and nex7er v o l u n t a r i l y  abencloncd any lands the re in  p r i o r  t o  the 
taking thereof by zhe United S t a t e s ;  that such Indian t i t l e  
w s s  extinguished by t h e  United States under t h e  provis ions  of 
Sec t ion  13 of t h  Act of March 3, 1851, and by t h e  Act of 
Parch 3, 1853, t h e  Latter being t h e  dztc of the  tnking by t h e  
Unlted S t a t e s ;  a d  no compensation was paid t o  t h e  InZiens oC 
C a l i f c r n i z  f o r  rhelr o r i g i n a l  r i g h t s  there in .  A s  neneioned 
in Finding No. 8 ,  t h e  acreages of reservations found t o  be i n  
Area B are t o  be excluded from the  lands f o r  which the Indians 
are t o  be  compensated. 

(3) T'mt Fizldirig 13 be aGded, as fo l loes :  

10. That In6ians  occupied and used Cal i fornia  lands 
from t h e  i m m o r l a l  and es t h e  a b o r i g l ~ a i  inhab i t an t s  
the reof  is  unquestioned. The na t ive  popda t ion  cannot be 
d e f i n i t e l y  d c t e r ~ i n e d  but  1y.s bee3 e s t i r a t e d  by G r s .  Elerriam 
and '&.-oeber, v~ho are recognized a s  thz  best info-med of a l l .  
studena of t h e  early Indians of C d i f o r n i a ,  es being Pxa 
130,009 t o  700,020. It i s  uudisputed t ha t  these Indians 
w e r e  not a hom~gen..ous group but  were made up of many groups 
or  tr ibdets  ~ j h i c h  composed many I h g ~ z t s t i c  divisiorrs or  
n a t i o n a l i t i e s  ia CaLiforriis. Lt has been es t ina ted  by D r .  
Kro9be-r thar  there picre 500 o r  =ore Indian grovps i n  CaXfornia 
at t h e  tine xac accpire?. t h i s  t e r r i t o r y  f r m  tklrico i n  1848. 
These t r i ' s c l c t s  ozmpi~cj .  aild used f a i r l y  xaLL d e f i n d  a-xas 
depezldent i n  s izzs  u p m  t h e  ecoxmic  rcsaarces of the p c r t i c u l a r  
area of and tne p ~ p b a t i o n  r e q u i r m e n t s  02 thoss  Living i n  it. 
Differw:~,;  i n  dzgree of use va r ied  with cmdi i l lms  of climate, . . topograsky, n-L~i-z:ion; s o i l ,  vegetat ion,  e t c . ,  ::arch i n  trrsn 



'The 3:~  5 s  f o r  + I - -  p x r p n s c  of  s f m r i n ~ ,  t h a t  
the whole zrcz 0 2  :he SLzce vss occupied by a 

- 7  . . lazge n u d e r  QE Ind lz f i  t r i r j c s  spe3;;ing d i f f e r e ~ t  
iangwges; t k t  there were no unoecrrpLed lands;  
they were e i t5 .2~ occupied as rcr id-,;:cc l a n d s  o r  
as hunt ing  greunds. For i n s t a n c e ,  z iong t h e  high 
c r e s t  of t 5 ~  Sj.erra t h e  t.ler7uk Ind ians  kunted from 
t h e  west u~ to t h e  c res t ,  and the  1locc.i L 2 ; e  P i u t e s  
h m t e d  on t he  otl ler  s i d e .  The t r i b e s  hzd v e l l -  
dsc ined  arses ~ ; i c h  d e f i n i t e  boundzrles . '  (Pzt. Es. 
pp. 206-203) 

D r .  Al f red  2. Kroebcr, so;l:.ztines cal!.ed ihe  Dean of 
American Aothropof egis ts , vh0 has dc~otcc !  nore than £if t y  
years  t o  t h e  stnGy of the Indians of C a l i f o r n i z ,  t e s t i f i e d  
t h a t  Ind ians  of Czl?.zorn?a occupied t h c  xilole of the  State, 
p r i o r  to  the cming oZ thz  vihite m2i1. (?;ecc7rd 772). 

.: 
-.-.. Because of t h e  great i n f l u x  of v X t e  p z o p k  e n t e r i n g  

C a l i f o r n i a  an8 occcyjing lands 5ozr;erly pcssessed and used 
by t h e  Ind ian  groups 2nd t h e  k i l l i n g  of  nany of t h e  Indians  
and the d r i v i n g  of Eany o t h e r s  from t h e i r  p l ace  o f  abode and 
t h e  c c a t t e r i n g  of t>m throughout the  s ta te ,  2s found i n  
F l cd ing  No. 4, p r o ~ f  of e c t u a l  u se  o r  occupation of  s p e c i f i c  
t r i b e l e t  a r e a s  i s  r .~ , -  d i f f i c u l t .  However, based upon y e a r s  
of study of  Iodien m l t u r e ,  hab i t s  a d  v2ys of p rov i l i ng  3 

s u b s i s t e n c e  and o t k r  evidence i n  t h e  r e c ~ r d ,  noicd and 
q u a l i f  Led a n t h r o p l c g i s  t s  , t:hgce fcs timo3y a ~ i  erl t h g s  a r e  
i n  the record, hzvc concluded t.ba'; t 5 e  I t2 izr i  grorrps used and 
occupied the l cxh  i n  A r e ?  E i n  a c ~ o r d s x e  r r i th  th2 h 3 i a n  way 
of l i f e ,  t o  t h e  exclcsion of o t h e r  I r d i z n  tribes. In a b o r i g i n a l  
times these f n d i a s  obtafncd t h i r  s u b s i s t ~ n r e  f r o s  the n z t u r a l  
products of  the s o i l  a d  Tvate-rs of tte zr-ees thay occrrpie2. 
Such art econoiny d:3. no t  r e q u i r e  zn in:e2si-,~c c u l t i v a t i o n  of t h e  
s o i l  fc.r t h e  Irr5izrt; of r?ncesstty er:?Lc?Lted thz ?Laces vh ich  
p r o v L d ~ d  thz  n!=ccssarie; of l i f e .  i%e resoarces t k  I n d i m s  
relied upon f o r  srrr;;istc;lcc \;ere zo t  ur?iZc::-i?ly d l s t r i b i r t ed ;  . . they vzre I?.qciy sc,zr;r,n:l ~r~Cil i n  scz~:~;::-;J ~laces, re.;:>irlp.g - .  travel of co3si5crc5lc dis tsnces  i n  tkir g z t k r i a g ,  frrs,cg 
and huzt ipg ac"tivc",ies. T;c;.,s a n i > x i z  -,;rii-c.? f : r z  ? lace  t o  place 
i n  search of tc3d zL>f. hzc! t o  be i.ollo;:cd. Th5 in;?r.-trnce of  

- .  flora ~ ! l d  ieurz 2;. 1.-i  r c g i o ~ s  of r!~e s t a t e  cemct 2 2  g.:Lnsaid, 
and the sea rch  <-2 :..3Lki T E S O . j - c C S  r;;3 CO:;.;C~-.-~-S L .-l co i -e~ed  



Becmse of the  uneven and r a t h e r  sparse 2is t r ibuEion 
of  t h e  2caiL~bLe r~z . tu rz i  resources i n  t h e  s t z z e ,  l a r g e  
areas  of land wzxe needed t o  p;-z~.~ide scbsister ice.  The 
Indians '  permanent and ra5.n h a b i t a t s  were, i n  g ~ n e r a ~ ,  i n  
locat ions  vhich prov ided  the g r e a t e s t  abundance of n a t u r a l  
resources,  but they were r e q u f x c d ,  and genera l ly  did,  eytend 
t h e i r  searches Gver l a rge  areas beyond. t h e i r  places of per- 
manent set t lement.  The record i s  replete w i t h  proof of 
temporary camp occupied by t h e  Indizns i n  t h e i r  seasonal  
gathering,  f i sh ing  and hunting operzcions which covered 
l a r g e  areas i n  t h e  mountains, p lo ins  ax l  dese r t s .  It is 
no doubt t rue ,  as the  Government contends, t h e  h igher  e le -  
va t ioxs  i n  the  nountains acd soae l a r g e  d z s e r t  a reas  pro- 
duced L i ~ t L e  of economic i m p r t n n c e  t o  the Indians,  but  
such places had Limited uses and were a p a r t  of t h e  a reas  
claimed and defended zhen necessary by t h e  t r i b e l e t  occupying 
it. The testiinony and t h e  e.thnograp!;ic l i t e r a t u r e ,  of which 
t h e r e  a r e  volumes i n  evidence, shoe t h a t  t h e  Indian groups 
ranged throug5ouc their respect ive  t e r r i t o r i e s  i n  t h e i r  
ga ther ing,  huating a::< f k h i n g  cxer t iocs .  While these  Indians 
were never considered nmads, t h e i r  e x p l o i t a t i c n  of t h e  
a v a i l a b l e  rescurces i n  a given t e r r i t o r y  required  frequent  
and extended t r zve l ing  ul t i l in  t h e  t e r r i t o r i e s  claimed. 

IT I S  FUPa1J8 OX9E=D t h n t  t h e  In te r locu to ry  Order of  J u l y  31, 1959, 
is anende.d by adding st the  end of Paragreph 3 the  words "and of  t h e  A c t  
of March 3, 1853, 10 Stat. 244, the  l a t t e r  being the  d z t e  of t h e  t a k i n g  
by t h e  United States."  

Dated a t  Washington, D. C., t h i s  7 th  day of Decenher, 1959. 

Edgar E. Y i t t  ---- 
Chief Comiss ionzr  




