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wide stri? extending f o r  150 iniles ac ross  nor thczs iern  h x s a s  30 mi les  

below the Kansas-XeSraska ~ 5 2 % ~  l k e ,  and embraces land i n  p resen t  

Jacksm,  Pottawatonie, Riley, Cloud, C l q ,  Fli tchell  an:? Csborne Counties. 

We 'nz-te f o r  considerat ion the  value of sa id  Ou-tl.et; a s  of Kay 6, l e%.  

The d2fendant has questioned the c l a r i t y  of t h e  ozinion of t h e  Court of 

Claims rendered upon an appeal i n  t h i s  case on F e S r ~ ~ r g  8, 1955 (130 C. Cis. 

782) concerning t h e  i n t e r e s t  which t h a t  Court deiermined t h e  De lamre  

Indians  acquired i n  t h e  Outlet  under t h e i r  t r e a t y  of October 3, 1518 ( 7  S t a t .  

188) and has  presented opinion evidence as t o  the  value of a f u l l  t i t l e  on 

b y  6, 15SL, and t h e  value of t h e  t r a c t  if held f o r  c e r t a i n  r e s t r i c t e d  Fur- 

poses. It i s  the  opinion of the  Cotmission t h a t  the re  e x i s t s  no ambiguity 

i n  the  Cour t ' s  lanzmge and t h a t  the  Delaxare Indians were found to have 

acquired a f u l l  t i t l e  t o  t h i s  land. The Comzission has, therefore ,  pro- 

ceeded t o  a considera t ion of t h e  evidence and t o  an evaluat ion of t h e  t r a c t  

upon t h e  b a s i s  of a co3plete t i t l e  i n  the  p e t i t i o n e r  Indians .  .-. 

The p e t i t i o n e r  hzs  submitted a l t e r n a t e  theor ies  f o r  the  m e a s u r e ~ e n t  

of any recovery t o  which it map be e n t i t l e d .  One i s  t h a t  the  recovery should 

be t h e  minilmum r e a l i z e d  o r  which rr5e;ht have been rea l i zed  by t h e  governmnt  

i n  the d i s p o s i t i o n  of t h e  land, l e s s  s e l l i n g  and surveying c o s t s  of  approxi- 

mately @ p e r  acre .  The second i s  f o r  the  f a i r  ~ a r k e t  value of t h e  l a d  2s 

of t h e  d a t e  o f  its acqu i s i t ion  by the  d e f e n d a t .  I n  v%ev of t h e  nviQerous 

former dec i s ions  by t h i s  Comnission t o  the  e f f e c t  t h a t  shen Indian land has  

been acquired  o u t r i g h t  by the Governaent and it i s  claized. the  c a ? s i d e r a t i o n  

was l e s s  tfian f a i r  and jus t ,  t h a t  the  f a i r  market v a h e  of t h e  l a d  becones 

t h e  sards t ic lc  by which the  t r ansas t ion  i s  measm'ed, we f e e l  a f w t h e r  

d i scuss ion  of these  theor ies  would only be r e d d 2 n t .  
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The petit.ionnr r eques t s  a v a l w t i o n  o r  $1,25 p i  acre ,  an3 i n  ~~~~~~i 

thersoz  it has pleced i n  evidence the  record of t h e  d c f e n d m t f s  d i s p : i t i ~ ) i ?  

of the Outlet  f ron  i t s  acqu i s i t ion  i n  18.5'4 t o  as l a t e  as  1939; sa les  of 

th ree  t r a c t s  knom as the Delavzre t.rl;st land, t h?  Ioxa t r u s t  l and ,  end the 

Peoria t r u s t  l and ;  r a i l r o a d  sales and a few 0 t h : ~  transacticils, It c311ed 

a s  a x i t n e s s  one John F l - a c i s  'G!ilson, a c a r t o g r q h e r  t i i t h  18 y e s r s r  ex- 

perience i n  map n k i n g ,  who t e s t i f i e d  t o  the acrezges x i t h b  t h e  var ious  

s o i l  c lass i f ica t j .ons  r e f e r r e d  t o  in our Finding of F a c t  Mo. 33, accoxiing 

t o  plzni_reter readings and approxba t ions  on a p ~ r c e n t a g e  basis a s  necess i -  

t a t e d  by the  acceptable margin of e r r o r  f o r  such readings. It d i d  not  o f f e r  

the  testimony o r  opinion of an appra iser  2nd. n e i t h e r  psrty presented  evi-  

dence touching second party t r a n s f e r s  wi th in  t h e  Out le t  o the r  t h a n  with 

r e s p c t  t o  c e r t a i n  r a i l road  sa les  which ee  s h a l l  d i scuss  l a t e r ,  The de- 

. f e n d a n t  r e l i e s  pr imar i ly  upon the  testimony of two a p p r a i s e r s  end t h e i r  

accumulzted da ta  which it rraintains e s t a b l i s h e s  a value on f k y  6, 1854, 

on t h e  b a s i s  of a f u l l  fee  t i t l e  of n o t  i n  excess of  $126,0~3,00, o r  

s l i g h t l y  more than 135 p, *r acre.  



the  Outlet  land and no t  t o3  rexote 'Ln tir-,e t,o the  valuat icn  d a t e  nay pro- 

perly be considered. The weight vhich ray be accorded such s a l e s  in a r r i v i n g  

a t  a value f o r  thc  Out le t  i s  depe:lden'c upon a ca r e fu l  ana lys i s  of t he '  ~r com- 

p a r a b i l i t y  and a ca re fu l  considerat,ion of a l l  circ-mst,znces surrounding those 

s a l e s  xhich m u l d  have h2d 2 bearing upon the p r i ce s  rea l i zed .  The opinion 

evidence of the  expert witnesses i s  fo r  cozs idera t ion i n  t he  l i g h t  of t h e  

circumstances sho-rn t o  e x i s t  on the  valuat ion da te  and the f a c t o r s  sbcwn 

t o  have been given considerat ion by those witnesses,  a s  u e l l  as t h e i r  per- 

smal qua l i f i ca t ions ,  experience and procedwal  methods. From a c a r e f u l  

considerat ion of a l l  evidence properly before cs, 2nd a ca r e fu l  weighing 

of all fact.ors involi-ed, th2 Conmission ~ u s t  rezch i t s  ul t imate  determi na t ion  

of value. 

The elongated narroll s t r i p  we must value had no white i nhzb i t an t s  on 

the  valuation date .  A few whites were exployed a t  various Indian missions 

and a t  t rading posts  i n  Kansas, the neares t  being S t .  Mary's on t he  Kansas 

r i v e r .  Troops were quartered a t  Fo r t  Leavenzorth, 35 miles t o  t he  e a s t ,  

a t  For t  Riley, about 25 miles  t o  the south, and a t  Walnut Creek Post  Office 

on t h e  Santa Fe t r a i l  and Arkanszs r i v e r .  A .few s e t t l e r s  were l i v i n g  along 

t h e  Santa Fe t r a i l  and along t he  Blue r i v e r  south of t h e  Outlet ,  as we l l  as 

in nor theas tern  and s o W e z s t e r n  Kansas. Westport (Kansas City)  and S t .  

Joseph on t h e  Eissour i  r i ve r ,  each over 35 miles t o  t he  eas t ,  were importsnt  

o u t f i t t i n g  p o s t s  on the p r i n c i p l  . t r a i l s  t o  tine west. A t  about a four th  of 

i t s  l e n ~ t h  westward the OuileC was bisected by t h?  Oregon T r a i l  from Kansas 

Ci ty ,  the  only road servic ing the  Outlet .  The construction of r a i l r o a d s  

i n t o  S t .  Joseph a n d  Kznsns City  vas a n t i c i p a t ~ d  ad it was thought t h a t  



the  nepublican each flowed across  the Ou.tlet. Siver t r a n s p r t a t i o n  t o  a 

l imi ted extent  reached t o  For t  Riley on t he  Kansas river, hut no t  up t o  

the Out le t .  The forks of t he  S o l o ~ o n  converzeti. j u s t  ins ide  i ts  xes te rn  

l i m i t s  and floxed southeasttrard throu.gh t h e  s o u t h e x  ha l f  of t h e  western 

quar te r  of the  Outlet .  The s o i l  i n  the eas tn rn  p a r t  af the  Out le t  YES 

preferable  t o  t h a t  i n  the c e n t r a l  and western sections.  About l7 , ) r~O a c r e s  

ly ing i n  two t r a c t s  along each side of t h e  131ue r i v e r  val ley  and approximately 

10;"; of an 'adjaceht 96,334 ac re  t r a c t  t o  t h e  riest are classed as  grazing land.  

The balance i s  classed as a p i c u l t u r a b ,  The eas te rn  end of the  C u t l e t  and 

q the b o t t o m  of the 91ue r i v e r  and Fancy creek were x e l l  tirnSered rcit'h con- 
.> 

s ide rab le  hardwood but  as one rnoved Irestward cottom~oods predoininated and 

for grazing. 

As e a r l y  as 18LO Congress expressed c o x e r n  at t h e  slox r k t e  of dis- 

pos i t i on  of t h e  publ ic  domain. It had reduce2 the prize per a c r e  of' t h e  

Pu3lic land t o  a Mnirnu.~ of $1.25 per acre arid p z n c t t e d  whole section.: 

o r  l e s s  t o  be purchased at t ha t  pr ice  a t  private s a l e  a f t e r  the Ian3 had 

\?en offered zt public sale. 1% had adoptsd -ths ?re-c:rl:j%.cn Act of Sc?- 
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purchase u? to 160 ac,zss for $1.25' p?? 11p~.fi s!io::I;;r~; 2ctn:l recidcnce' 

and erect ion 0." a dxell ing of spec5fied dimensions. 1.-hen  he Out le t  la-? 

under valu-ation uas ceded !.fag. 6: 185h: it had pe~;Elrit. before it the 

Graduation Act (adopted August 4, 185L) xhich reduced the  rrice of publ ic  

land from $1.25 per  acre  t o  z s  l i t t l e  as 12-1/2+ per  ac re ,  depending upon 

the  number of years such land had remained upon t h e  public xarkct.. 

The annexation of Texas i n  181:s and t h e  Me:~i.can cession o? 1F!r8 had 

st imulated overland t r a f f i c  with the  southwest. The discovery of gold i n  

Cal i fornia  during 1848 had a l so  given addcd i r r e t u s  t o  ves te rn  m i ~ r a t i c n ,  

and these  emigrant and merchant t r a i l s  Icd  through the  Indian country west 

of Iova and Missouri. It rcas thought t h a t  contact  15th t h e  t r a f f i c  along 

those trails,  ~ 5 t h  whites about the  m i l i t a r y  pos t s  t o  guard t h e  routes ,  

and s e t t l e r s  along them, was de t r i nen t a l  t o  t he  t:elfare of t he  Indians,  

and t h e i r  removal from Kansas was advocated by t h e  I n d i a  Depar tmnt .  

F ron t ie r  set t lements had a l so  reached t h e  western limits of Ioxa and Missouri 

and t he r e  was a growing demand f o r  opening t he  adjacent Igdian t e r r i t o r y  t o  

se t t lement .  There were i n  May, 189.1: from 18 t o  44 persons pe r  square mile 

r e s id ing  i n I4 i s sou r i  in an a rea  extending from a po in t  s l i g h t l y  nor th  of 

Fo r t  Leavenworth southward. t o  a point  south of  Kansas City: although the  

balance of t h e  s t a t e  was much more sparse ly  s e t t l ed .  Under these  circumstances 

Congress had authorized the  extin@shment of Indian t i t l e  i n  Kansas and 

Nebraska and on ?-lay 6, 1BSh> there  vas  ~ e n ~ d i n g  before it the  Kansas-Sebraska 

T e r r i t o r i a l  Bill which was adopted P.ugust b: 1ESh. The i m i n e n t  passage of 



ceded t o  the  United S t a t e s  i n  trust fo r  su;.vsy a d  szle at t r i b a l  e>-pensc 

held .  Included i s  t h e  t r a c t  cccied by the Dela.r;arc Lnc??ans f o r  that  ~ u r p o s c  

i n  t h e i r  lIay C , 1C5!~ t r e a ty ,  the  Iowa cession of !k-; 17 .  lE_i'!~. an:! t h e  

being re fe r red  t o  a s  the  Peoria cession. The Delamre t r a c t  $?as dit-idcd 

i n t o  eas te rn  and western divis icns .  The East Delmare t r a c t  and t h e  Ioxa 

--'tract bordered on t'ne EIissouri r ive r ;  t h e  Dclara-e r iver .b i sec ted  t h e  Iowa 

t r a c t .  The Peoria t r a c t  512s on the  Osage r iver ,  ~ k i c h  was navigaSle p a r t  

of t h e  year. th ree  were adjacent t o  t h e  s t a t e s  of 10x2 o r  Xissouri .  

-411 four  t r a c t s  had S e t t e r  r a in f a l l :  timber coverage and or! t l r?  whole b o i t e r  



per a c e .  The Peoria t r a c t  %;as appraised f o r  $1.66 PET acre  an:! sold f o r  

Generally t h e  refercnzes fmnd t o  these  several " t n s t  lzndf '  s a l e s  

acreages shzreas  the  land i-ras botb apprziised and sold i n  u n i t s  of 160 

acres o r  l e s s ,  and a s  such thz sales are  unrela ted i n  s i xe  and shape . 
t o  t he  elongated 10 mile rdde Outlet s t r i p  >jhich began a t  t h e i r  western 

limits and extended. f o r  150 miles westward ou-t i ~ t o  Indian country. Ye 

said i n  Pottamtomie Tribe v. Ufited S t a t e s ,  3 Ind. C1,:s. Corn. 110, 60: 

It i s  wel l  established t h a t  a s a l e  of a l a r g e  t r a c t  
of land a s  a u n i t  brings f a r  l e s s  than >:hm sold  i n  small 
t r a c t s .  

Furthemore,  a s  quick:ly a s  these 1and.s were ced.ed i n  t r u s t ,  s e t t l e r s  who 

, were without l e p l  r i g h t  t o  do so, who were Icno-m a s  "sqoatters' '  and who 

included both persons &$:ins a pemancnt residence and spccillatore 

i n t e r e s t ed  only i n  accpiring some appal-ent r i g h t  t o  t h e  land which they 

might l a t e r  t r a n s f e r  a t  a . p ro f i t :  rushed i n t o  the  t r u s t  areas ,  so t h a t  by 

the time of t h e i r  sac most of these t r a c t s  >:ere claimed by and some were 

occupied by such persons. So even the  b r i e f  t i xebe tween  the  va lua t ion  

date ,  May 6, 1854. and t h e  dates  of these  z p ~ r a i s a l s  and s a l e s  i s  of grave 

importance. It i s  t r u e  t h a t  these bona fide s e t t l e r s  an3 speculators  con- 

spi red together  and formed assoc5atiogs t o  hold dokn t he  p r i ce  when t h e  

s a l e s  %:ere held ,  and th-nt l e t t i n g  scpattsYs accpi-=.e t 3e  land a t  t he  zppraised 

value served t o  prevent the  land se l l ing  f o r  xhat could. have t ~een  r e a l i z e d  

a t  open compet.it.ive sa les .  S t i l l  Cle very F r c z e x e  of t k s e  s q a a t t w s  gave 



While it s a s  realized i n  l85!; t h a t  t h e r e  xas a demand f o r  land i n  

Kansas, t he  ac tual  ,ci.z,e of the Infhz.: cf i jh i tes  i n  eas t e rn  Ka.nsas f a r  

exceeded a l l  ant ic i r ,a t ion.  an6 a hv;.pot.hetical purci~aser  of  t h e  Gut le t  

on ]/lay 6, 185%: would not  have an t ic ipa t sd  any such dc~an r !  f o r  land a s  

;;as i n  existence a t  the  t i m n  of these trust l and  sales. The pri.ces a t  vhich 

* 
these small u n i t s  sold must be heavi ly  adjustec! t o  allwrj f o r  these 

condi.tions. Also the  locatj.on of the  t r u s t  t r a c t s  tiere i n  each ins tance  

preferable  t o  t h a t  of the Gctlet. ,  A l l .  were adjacent t o  t h e  I~iissourF, t he  

main a r t e r y  of t r anspor ta t ion ,  except t h e  Vestern De1ai:are t r a c t ,  and it 

Bas betxeen t h a t  r i v e r  =d the  Gv.tlet. They cepe nearer  s e t t l e d  c o m u n i t i e s  

of Iowa and Missouri and nntsj.de the  reach of h o s t i l e  Indian raids.  Their  

=. . 
i$Jlmber coverage Was b e t t e r  and t h e i r  s o i l s  were on the  i.ih0le more productive 
4 - .<".. 

than those  of t h e  Gut le t  (pet .  3%. P-6). Again, t he  small t r a c t s  fomed 

compact units: v a s t l y  d i f f e r en t  than t h e  elongatcc? 13 r;;ile l!j.rle Cut le t  s t r i p  

reach5.n~ out  i n t o  covntry frequented b;r h o s t i l e  In2ian t r i hes  . 
It appears t o  the  Commission that.  tkere i s  l i t t l e  conlparison Se tmen  

the Out le t  s a l e  and the  s a l e s  of  o ther  Indian lan5s  xhich tke  p e t i t i o n e r  

offers  f o r  coriparative purposes. The Chris t ian  I n d i m  t r a c t  of 2,571 a c r e s  
Q 

in a compact un5t adjacent t o  t h e  S t a t e  of i+iissouri borderec! on t h e  Nissour i  

river: was heav i ly  t inberedl  =d uas ~ i i h i n  two x i l e s  of For t  ieavenr;orth 

'':hc~c a ready narket  existed f o r  f z m  produce. C'ne o f t k  mst  important 

' ' ~ " i~* . an t  r o d s  t o  t h e  ves t  raq thmq-- it. Its sezsr:.', salp occu-rrer', over  

fj. 'br~ Years a f t e r  t h e  appraised d-te: during rrhich ti:?.. a rzpi:'. s i t t l e x s n t  

n :cansas had talcell p lace .  



80th t3.c: separate  Indizn a l l o t ~ e n t  sales 232 t h s  Kansas hal f -breed 

sa les  tiere a c t a a l l y  separate s a l e s  of 153 acres  each. They :;.ere each of 

allotments, i n  the  aScence of any evidence t o  the  contra:-;, it, m2y be 

presumed iht as allotments they had been improved t o  s o x  estcnt. Un- 

questionably they  vere se lect .  t r a c t s  strategi.cal1-y l ~ c  a ted and i n  a s e t t l e d  

community, >:%ereas i n  1 R 3 1  t h e  Ou t l e t  had no s e t t f c aen t s  upon it and none 

near t h a t   ort ti on trest of' t h e  C1xe r i v e r .  Thp 1146 Indian ~~1lotn:ent .s  so ld  

between 1659 m d  1%1. This period of tine a f t e r  1FSL enconpasFos one of 

heaky set.tlement tcithin eas te rn  Kansas, a n d  of 2.n i ~ p r o v c x m t  i n  econo.?ic 

condit ions not ye t  d is txd)ed by t h e  Civil IGar and the  s t r i f e  bctr.:een pro  

and an t i - s l avery  f ac t i ons  i n  Kansas had been s e t t l ed .  So we find l F t t l e  

comnpu-ieon bebreen t k s e  s a l e s  and t he  G ~ t l e t  sale of 1C;'b e i t h e r  in 

relat.ion t o  s i z e ,  loca t ion  o r  time. Ke hhhve, however, given d.ue consider-  

a t i on  t o  then a s  wel l  a s  t o  t h e  "trust land" sa les  i n  a r r i v i n g  a t  a de- 

termination of t h e  May 6, 1654 value of t h e  Out le t  land. 

Petitioner aIso  r e l i e s  upon a shoving of s a l e s  %y t h e  Kansas F a c i f i c  

Railway Corpany and the  Centra l  Bs-mch of the  Union Paci f i c  Xailxay Co~pany . 
Other than  tht the  s a l e s  occurred p r i o r  t o  1830 and conveyed a t  l e a s t  some 

land xithin the Outlet  t he r e  i s  no infomat ion concernlns t h e s e  ,Unicn P a c i f i c  

sa les .  The Kansas Pac i f i c  t r a c t  ran  from Xahumee ,  Kansas, up t h e  v a l l e y s  

of the Kansas and Smoky H i l l  r i v e r s .  The company offered 1,COO: COO acixs 

ly ing  e a s t  of Ellsvorth,  Kansas, i n  1869 and scLd 38L,l€?5 a c r e s  t h a t  year .  

These were sales of v a f e y  land made l5 years  a f t e r  t.". a p p r a i s d  2at.e and 

added adv=tq,es of es tabl ished gove,rrment, educat,i.c:5 f acilEt5.e s ,  an? 



along its rou te .  Only a f o u r t h  were cash sales en6 t h e  a v e r a t e  p r i c e  vas 

e n t e r i n g  i n t o  t h e  t ransac ' i ions ,  such a s  free t r a n s p o r t a t i o n  t o  t h e  site of 

t h e  purchased t r a c t . ,  as  was frequently offered  dv.rir?c the- i r  cons-Lruction 

per iod  by r a i l r o a d  conpanies eager t o  i n c r e a s e  t h e i r  traffic l oad  k,q 

popu la t ing  t h e  coust:.rj a long  t k e i r  r o u t e s ,  are 211. proper  elements for 

c o n s i d e r a t i o n  i n  a s s e s s i n g  the c o p p r a t i v e  valu-c: o f  tfics.2 r a i l r o a d  sales 

and these a r e  r.attc:rs on x h l c h  t h e  r eco rd  i s  n o t  enl ighi .cninf .  Houcvei-, 

-. 

.that t h e s e  s a l e s  nust be heavily adjust.ed i n  t h e i r  r e l a t i o n  t o  t h e  18% 
- 

f a i r  market  value of t h e  O u t l e t  tract,, 

P e t i t i o n e r  has p re sen ted  q c i t e  d e t z i l e d  inr"omst ion  r e s p e c t i n g  t h e  
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use for  comprative purposes, pa r t i cu l a r l y  i;here t h z w  ! n s  been such En 

advance i n  sett1em;nt 2s i s  re f lec ted  here, 

All of the Ouilet t r a c t  was open t o  pre-emption af- ter  Ju ly  22,  1854. 

Entry could be made before or  a f t z r  survey and p3ymnt of t h e  p r i ce  was 

not  required u n t i l  suzh time a s  the land cntcred upon s a s  offered f o r  

public sale.  Never th less  a t  no time were there  any p r e - e ~ q t i c n  clzirns 

within Ranges 1 t o  10 Wkst, inclusive.  With t he  exception of one such 

claim f i l e d  i n  Range 13 East  during 1855' and one i n  Range l b  E a s t  during 

1857, there  were no pre-emptio& predating 18.58, or f o r  four  years  a f t e r  

t he  land became available fo r  acquis i t ion i n  this nanner. I n  Ranees 5, 

7, 11 and 12, the  f i r s t  such f i l i n g s  occurred during 1856, and the  first 

f i l i n g s  in Ranges 1, 2, 6, 8, 9 and 10 were m d e  during 1859. Range 3 

Eas t  had no pre-emption f i l i n g  u n t i l  1872. 

within t h e  f i r s t  f i ve  years z f t e r  the  Homestead Act m d e  t h i s  land 

avai lable  f o r  mere f i l i n g  fees  end a S-year residence period, and between 

8 and 13 years  a f t e r  the  valuation date,  only 11,768.91 ac res  i n  t he  whole 

Tamships 6 South w i t h h  the  Outlet were f i l e d  upon. On the  b a s i s  o f  t h e  

Townships 6 South representing 63% of the Out le t  it appzars t h a t  the  demand 

for f ree  homesteads within the Outlet  absorbed only l /5 th  of t h e  t r a c t ,  even 

as much as 13 years a f t e r  the valuation date.  . . 

h examination of the  s a l e s  record d i sc loses  t h a t  the  f i r s t  s a l e  wi tb in  

uhole Tomships 6 South i n  the O u t l e t  occwred i n  gage 1L Eas t  d w i n g  185'70 

F i r s t  s a l e s  occurred i n  four other East  ranges during 1858 and i n  e i g h t  

o thers  during 1859. There vere no sa les  i n  the %..st ranges u x t i l  1857, and 

only 3.68 a c r e s  were sold t ha t  year. One 160 acre  sale ozcwre2  i n  eazh 



t i o n e r ' s  r e q u e s t e d  16: \slue of S1.25 p e r  ac7-6: for  raw; s e l l i n g  f o r  

$1.25 p e r  a c r e  a s  much a s  1 7  y e a r s  l a t c r  is  n o t  j u s t i f i e d .  W e  th i r ik  t h e  
4. 

. pre-ernption, homestead and s a l e s  d a t a  c l e a r l y  i i ;d ica te  t h a t  t h e  1654 d e -  

mand f o r  l a n d  i n  Kansas was not s u f f i c i e n t l y  s t r o n g  t c  r e a c h  35 m i l e s  i n t o  

t h e  i n t e r i o r  t o  t h e  O u t l e t  land.  An i n t e l l i g e n t  p r o s p e c t i v e  p u r c h a s e r  would 

c e r t a i n l y  have  i n v e s t i g a t e d  t h e  e x t e n t  of t h a t  demand. H e  would have 

a c q u a i n t e d  h i m s e l f  w i t h  t h e  f a c t  t h a t  a belt :  of l a n d  scme 35 m i l e s  i n  w i d t h  

extended n o r t h  and s o u t h  a l o n g  t h e  e a s t e r n  b o r d e r  of Kznsss between t h e  

O u t l e t  tract and the s e t t l e d  s t a t e s  of Iowa and ? l i s s o u r i ,  and that the 

government ' s  announced p o l i c y  of e x t i n g u i s h i n g  I n d i a n  t i t l e  znd open ing  

Kansas l a n d  t o  s e t t l e m e n t  ccu3.d be expected t o  b r i n g  t-his s t r i p  inLo t h e  

market  i n  t h e  i m ~ e d i a t e  f u t u r e  in compet i toc  ~c the Out!et l a d .  H e  

would have c o n s i d e r e d ,  w e  t h i n k ,  t h a t  l a n d  1y i i ;g  ncarcl- t o  e s t a b l i s h e d  

s t a t e s  and deve loped  a r e a s ,  r i v e r  t r a n s p o r t a t i c n  and over land r o u t e s .  



would prove more a t t r a c t i v e  than a narrox s t r i p  ext.ci;ding 0u.t i n t o  ~ x k v e l o p . - . d  

country. The evidence disc loses  t h a t  Indian r a id s  occwred i n  16611 and z s  

l a t e  as 1870 i n  Clay, Clozd, Mitchell and &3b0Wne c o m t i e s ,  2nd an? inf'oriwd 

prospective pwch-..ser in 18511 wouid surely have considered t h a t  setklema?t 

wi thin  or even surveying the Outlet l znd  west of the Republican r i v e s  u2s  

fraught with pe r i l ,  and would probably hare concluded t h a t  t h e  h o s t i l i t y  

of t he  Indians ef fect ively  precluded f o r  many years t o  come t h e  success fu l  

r e s a l e  of t h a t  portion of the  Outlet  t r a c t ,  

A prospective and iJiforrr!ed perssn contcrpia t ing t he  purchase of t he  

Out le t  s t r i p  would have been aware t h a t  the pending Graduation Act would 

a f f ec t  thousands of ac res  of the public do~cain xhich, although no t  a t t r a c t i v e  
.- 

a t  $1.25 per acre,  would become highly conget i t ive  e i t h  t he  Out le t  land 

a t  the  proposed reduced pr ices  gcing a s  low 2s 12$ cents  per a c r e .  h'e 

would have ascertained upon nlaking an invest igat ion of t h i s  m t t e r  t h a t  

over 13,850,000 acres  of public land subject  t o  reduction l a i d  ~ i t h i n  t h e  

adjacent  s t a t e  of Missouri. We think i n  considering the  c o c ~ e t i t i t V - e  va lue  

of t h e  public domain he xould a l so  Iisve taken i n t o  consideratFon t he  f a c t  

t h a t  military-boUty warrants were obtr inable  cpon the  ea s t e rn  markets 

f o r  l e s s  than face value, and by using such warrants o r  s c r i p  t h e  s t a t u t o r y  

p r i c e  of t he  public domain would be accordirigly reduced. 

To advantageously r e s e l l  the Outlet  land it uas c l e a r l y  necessary  

t h a t  It be surveyed and pla t ted .  To make thc  whcle t r a c t  access ib le  a,t 

donation vould probably be necessary t o  a t t r a . c t  r a i i r o a 3  t o  se rv ice  t h s  
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acd other  ci-,",c p7~-22s.:s; thzi ,  2 ;?:.:,~~2';to;al 2 ~ 3 .  s a l e s  program ncst be set 

. .  gp and sales faciliti~s a~.ir,',;-lgp~ mit.l'_ the trzct i;as disposed  of. A 

adjoining it, over xhich a prcspcct ive  prc.t?zsnr of the  Out le t  would have 

con t ro l .  all the  elements pec~liar t o  t r a c t  i n t o  considera t ion,  

usual r i s k  and t h a t  a prospective pui-eh?..-;n~ ir; ltj!; voulrl never have con- 

s ide red  w i l l i n g l y  paying vne $1.25 pzr z c r e  f o r  ttiis tract which p e t i t i o n e r  



Fact t h i s  day en-kreed of record was p ~ r - s m t e d  'D:- them. I n  arriving a t  an 

overal l  v a l u t i o n  cach cmsidered the Outlet as  f a l l i n g  wit'nin th ree  

c lass i f i ca t ions .  We a r e  of the opinion t h a t  it m r e  r ead i l y  f a l l s  i n t o  

three  s l i g h t l y  d i f fe ren t  g ro~pings ,  t h a t  i s ,  approx imte ly  599, oh0 ac r e s  

of ag r i cu l t u r a l  land west of the Republican r i ve r ,  two t r a c t s  of grazing 

land, one on each s ide  of the Blue r i ve r  valley,  and containing .in a l l  

about 170,000 acres,  and the remainder of abont 190,963 acres  of agr i -  

cu l t u r a l  land e a s t  of the  Republican r iver .  Taking i n t o  consideration 

a l l  of t he  elements referred t o  hereinabove and the  f a c t s  £0-md t o  e x i s t  

as re f lec ted  in our Findings, together with the  e n t i r e  record before ns, 

we believe t h z t  the  f a i r  market v a l w  of the  Out le t  t r a c t  on fhy  6, 1854, 

i s  more accurate ly  expressed by assigning t o  t he  ap?roxin;ate 599,040 a c r e s  

ly ing\west  of  the  Republican r iver  the  value of 50 cen ts  per  acre, t h e  

value of 75 cents  per zcre t o  the  two t r a c t s  of grazing land lying on 
7 .  

each s ide  of  t h e  va l ley  of the Blue r i v e r  and containing approx imte ly  

170,000 acres ,  and t he  value of $1.03 per .ac re  t o  t h e  remaining approxi- 

mate 190,960 acres  conlprising the Outlet t r a c t ,  t h i s  raking a toi.21 value 

a s  of b y  6, 1854, of $617,980, or an zversge of s l i g h t l y  i n  excess of 

-6L cents per  acSe. 

Having determined the  f a i r  market v a h e  of the  Cut le t  t r a c t  a s  of  

May 6, 1854, it remains .to be determined kihsther the  consideration 

p s s i n g  t o  pe t i t i one r  was adequate i n  the f i g h t  of Section 2 of the  Indian 

C l a i m s  Gomission Act of 1946 (63 Sta t .  10L9). Ar t i c l e  3 of the  t r e a t y  

of May 6, 1854, (10 Sta t .  lOh8) reads i~ par i :  



to t he  t r ea ty .  

2nd 

and 

.i ay 

s ion has so found, and this doskei  w i l l  ROY be c..dvancad f o r  the  deter-  

mination of such o f f s e t s  2nd c red i t s  as be gxpr1-y  allcwed t h e  

defendant. 




