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OPINION OF THE COMRMISSION

Holt, Commissioner, delivered the opinion of the Commission.

These three cases, Dockel Nos.

separately by the same plaintiffs.

23, 2Ly and 245, were filed

Defendant filed an answer in each

case, and thereafter the Commission ordercd the three cases consolidated

for purposes of trial.

Since the issues are the sama2 in each casg,
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except as to the descnruo*’; of the land claimed ard treaty involved,
this opinion will apply to each ‘of the three caces.

In each of ths three cases, plaintiffs seek to recover for the
value, less the amount paid; of a tract of land ceded to the United
States by the Winnebagb Tribe or Nation of Indians under a separate
treaty. The three tracts involved a}e shown on Royce's Map 1 of Wis-
consin and Map 2 of Iilinois as areas 11;9;, 17, and 245, Reyce Area
lh9 in Dockeb No. 2L} was ceded by & - Treaty of August 1, 1829 (7 Stat.
323). Royce Area 17l in Docket No, 243 was ceded by the Treaty of
September 15, 1832 (7 Stat. 370), and Royce Arsa 2L5 in Docket Noo, 245
was ceded by the Treaty of November 1, 1837 (7 sta%e 5hli)o The ithres
tracts are centiguous, foming one large area located principally in
wha.t is now southern Wisconsin with a smsll poriicn extending down
into northern Illinois, and is the area which was circumscribed by
boundaries defined in Aréicle 7 of the Preirie du Chien Treaty of
Avgust 19, 1825 (7 Stat.272) and designated "Wirnsbago Country. "

The parties have agreed that the preeent rroceedings would be
limited to a determination of the issues of whether the plaintiffs
have the capacity under the provisions of the Indian Gl@s Commission
Act to maintain these actions, and whether or mot the Winnébago Iribe
or Nation h°1d t" tle to the lands descrdibed in each of the thres pe=
titions at Lhe t:une of the cessions under the Tre 5 of 1829, 1832 arnd

1837 referred to above (Tro DPo 2 and 3).

The plaintiffs herzin are the Wim:ch - Tribe of Nebraska, a tribal
organization incorporated under ths provisio.s : 7 the Wnezler-Howard Act

of June 18, 193k (L8 Stat, 98k) as represantzd by rudividnal member
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plaintiffs Frank Beaver; Moses Wnitebzar, and John Little Wolf, and
individual plaintiffs James Smoke and Joshua Sanford vho are Vinne-
bago Indians living in Wisconsin. This action is brought in a repre-
sentative capacity by the above plaintiffs and in behalf of all
descendants of Winnebagoss who were menbers of the Winnebago Tribe and
| Naiiog of Indians as originally constituted and at the tine said Tribe
or Nation participated in the aforementioned treaties of cession and
the important 1825 Prairie du Chien treaty.

The identity'of the Winnebagoes as a tribe of American Indians
iiving‘within the continental United States has been known since 1634
when Jean Nicollet, a Frenchman, made the first recorded contact. At
that time they were living around the Gfeen Bay area in Wisconsin. They
have always been associated with the State of Wisconsin throughout their
tribal history'until comparatively recent times when a reservation was
created for them in Nebraska. They are further identified asl:eixg.of
the Siouvan linguistic family.

After Nicollet'!s initial encounter the Winnebagoes enjoyed more
frequent contact wiﬁl the Jesuit missionaries and tﬁe French traders
throughout the 17th and iBth centuries, ﬁhen Fraace finally lost its
colonial foothold in Canada to Greaﬁ Britain, the Winnebagoes quickly
allied themselves with ti= British., So stronz did their bonds of
- éllegiance grow, that, during both the American Revolution and theWar
of 1812, they actively joined the British forces in fighting the

American troops.
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-After cessation of hostilities in 181L, the United States sought
to conclude a peace treaty with the Winnebagoes. This was not ac-
complished however until 1816, when the first of a series of treaties
was concluded at St. Louis; Missouri, Théreaftcr,rthe United States
negotiated some nine.treaties with the Wiﬁnebagoes, ending with the
Treaty of March 8, 1865 (1L Stat. 671).

Having ceded all thelr lands east of the Mississippl in prior
years, the majority of the tribe removed to the reservation which had
been égt aside for them in Nebraska under the provisions of the 1865
treaty., At the same time many Winnebzgoes-¥efused to leave their an-
cestral homgs in Wisconsin and join their tribal brethren on the
Nebraska resprvatiop. Af‘er a highly unsuccessful removal attcmpt,
a%tendgd.w§th great hardship and suffering %o the Indians, the United
S@ates:neverﬁggain made any seriouas effort to dispiace the Wisconsin
Winnebagoes. Today'many-of their descendants in significant mumbers
are stillvresiding in Wisconsin.

. Thg_ipdividual plzintiffs are descendants of members of the'Winne;
bago Tribe:andeation of Indians aé:originally constituted and as existed
during treaty times pertinent to the issues herein, As such these
Plaintiffs satisfy the Jurisdiciional requiremanis of Section 10 of the
Indian Claims Commissisn Act and may maindain this suit in a representative
éapacity on behalf of the descendants of all membars of the Winnebagoe
Tribe or‘Nation as constitutad 2t the time of the 1829, 1832 and 1837
treaty cessions.

The Wimnebago title to tha ceded lands is asssried on the basis

of either a recognized title under the provisicns of the 1825 Prairie
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du Chien Treaty, or else upon good Indian title perfected by aboriginal
use and occupancy until ceded by treaty. The question of a recognized
or reservation title, as this Commission has pointed out on prior
occasions, is fundamentally a legal proposition. It involves a correct
interpretation of some treaty, statute, or agreement which would demon-
strate Congressional intent to make such a grante. If such be the case
and the question is resolved in favor of the Winnebagoes, the burden of
proving aboriginal title to the same arsa is, of course, eliminated.

The Towa Tribes, et al., v. United States, 7 Ind. Cl. Comm. 98.

This Commission has on at least three occasions;passed upon the
title recognition aspects of the 1825 Prairie du Chien Treaty, The
Indians involved in those three cases were the Iowa Tribe and the Sac
and Foxes. In each case the question was resolved in favor of the

Indians and against the government. Iowa Tribes, et al., Vo United

States, supra; Sac and Fox Tribes of Indiens of Oklahoma, et aio, Ve

United States, 5 Ind, Cl. Comm. 367; Otoe and Missouria Tribe of Indians,

et al., v. United States, 5 Ind, Cl. Comm, 316, Viewing the language

in the 1825 Treaty as it pertains to the Winnebagoes! claim of title
recognition in light of our prior decisions and the reasoning behind
them, it is the Commission!s considered opinion that a stfonger case
for recognized title can be made out in favor of the present’plaintiffs.
There is little doubt that the prime purpose of the 1825 Prairie
éu Chien Treaty was the establishment of boundary lines between the
participating tribes which the Indian tribes and the Umited States

would and did recognize. Of those Indians who knew their boundary
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claims, the areas éo described were set down with reasonable accuracy
and 1ncorpora ted into the treaty. If a tribe had serious doubts of the
exvent of its claim, no d=finition was attempted or forced upon the |
Indiané; Instead a provision was made for scttlement at some future
date. Witness the situation of the Menominee Tribe whose territorial
claims were left cpen for further settlement., (Article 8, 7 Stat,. 272).

In thc case of the Towa Tribe and the Sac and Foxes, Article 3 of
the 1825 'i;reatj praﬁded for joint ocmlﬂanny of a large defined area
fantil some satlsfar-tory arrangement can be made between them for a
dlv:Ls:.on of their respective claims,™ (Arbo 33 7 Stat. 272). Never‘ohea
less, thg Commission found that failﬁ.re to define the specific area
which each tribe occupied did not defeat the respective claims of title
recognitioﬁo '_In the instant c.ase the bounded aréa of the Winnebago,
with ons écception, ‘which we will dis#uss hereafier, was clearly defined
and agreed upon by the s:.gnatozy tribes. -

- Lookmcr first at Artlr-le S of the trea'by in wh:.ch we find an
agreement be‘meen the S:.fux and Chn_ppex 7as relative to S:Loux boundarles,
there is es tablished indirectly the no""f,hxrest bor ndary L.ne of the
W:Lnnebago clalms wi‘bhin Royce Cession 245. The Sioux Tribe are situated

1n°d1a.t=~1y nor*hv 251 of the Winnebzgoes, and *he common boundary line
between these tuo bogms at the mouth of the Black River and runs to
a point estimated to be a half day's march belew the Chippewa Falls.,.
(Art, 5, 7 Stat. 272, Commission’s Finding 13)
Then in Article 6 of the treaty there is an agreem=nt between the
W_innebagoes and {heir zﬁorthern neighbors, the Chippswas, as to the éommon

boundary line between their respactive countries, which line is more
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accurately represented as the extreme northern line of Royce Cession
2li5. (Arte 6, 7 State 272, Commissiont's Finding 1)

Finally, in Article 7 of the treaty, as sel out below, agreement
is reached zmong all the tribes (with the exception of the Menominees),
and the limits of what is appropriately termed "Wirmebago Country" are
- fixed in great detail consistent with the preceding articles, except for
an indeterminate line rumning from the Black River:

It is agreed between the Winnebagoes and the Sioux,
Sacs and Foxes, Chippewas and Ottawas, Chippewas and
Potawatomies of the Illinois, that the Winncbago country
shall be bounded as follows: south easterly by Rock River,
from its source near the Winnebago lake, to the Winnebago
village, a2bout forty miles above its mouth; westerly by
the east line of the tract lying upon the Mississippi,
herein secured to the Ottawa, Chippewa and Potawatomie
Indians of the Illinois; and also by the high bluff, de-
scribed in the Sioux boundary, and running north to Black
river; from this point the Winnebagoes claim up Black river,
to a point due west from the source of the left fork of the
Ouisconsin; thence to the source of the said fork, and down
the same to the Ouisconsini thence down the Oulsconsin to
-the portage, and across the portage to Fox river; thence
down Fox river to the Winnebago lake, and to the grand Kan
Kanlin, including in their claim the whole of Wimnebago
lake; but, for the causes stated in the next article, this
line from Black river must for the present be left inde-
terminate,

This area encompasses the three continguous t'_;acts, Royce 149, 174 =nd
218 (Commission's Finding 15).

With the participating tribes having agreed generally to ‘abide by
and recognize the treaty lines so fixed, only the assent of Congress to
bind the ﬁniued States in like mamner is needed to ciomple*i;e the recognition
picture., Keeping in mind the overall purposes of the 1825 treaty, the

Commission is of the opinion that the requisite Congressional intent to
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give recognition is clearly manifested in the plain and unequivocal
language in Article 10 of the treaty which reads in part:
"e o« « And the United States agree to, and recognize,

the preceding boundaries, subject to the limitations and

restrictions before provided. . oM (&rt. 10, 7 Stat. 272)

The Comis-sgbri"f,herefore believes that ths Wimmebago Tribe, being
a party fo. the 1825 Prairie du Chien Treaty and having its territorial
_boundzries fixed with reascnable accuracy and agreed upon by the other
participating txibes as well as the United States, is entitled to share
in the recognition benefits conferred by the said treaty, and we there-
fore find the Winn&ago Tribe had a title recognized by the United States
to the two tracts designated as Poyce Cession 149, which it ceded under
the Treaty of August 1, 1829 (7 Stat. 323) and Royce Cession 174 which
it ceded under the Treaty of September 15, 1832 (7 Stat. 370).

3 In addition we find that under the 1825 Prairie du Chien Treaty

L

the Urited States recognized Winnebago title to all of Royce Cession

245 with the exception of that area which we have designated in our

findings as the "Menominee Overlap.” This area involved the indeter-

minate portion of the Winnebago bouﬁdary line established under Article 7

of the 1825 Treaty.

Priefly the situation was as follows. The }ienominee; who occupied

'@ region northeast of the Winnebagoes, were unprepared at the 1825 Treaty

to define the extent of their territorial claims, particularly those

weswiards In order not t0 do them an injustice or fomeat any future

trouble, it was thought best at the time to subject the arcas already

fixed to a future determination of the extent of the Menomines territoxial
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claims, when a more accurate description could be supplied. This pro-
vision was peculiarly applicable {;,o the adjoining Chippewa and Winne-
bago lands. Since the Menominee Tribe entertained a general claim west-
ward to the Black River, both the Winnebagoes and the Chippewas were put
on notice that there existed a genuine Menominee overlap within their
respective areas, subjsct to a more accurate determination at some future
dateo _

Six years later on Febmarj.r: é, 1831, the United States concluded
a tzve_aty_ (7 Stat. 342) with the Menominee in which the ‘berritdfial
claims of the Indians were set oute The extent of the "Menominee Overlap"
mthln Royée 25, was then fixed, knowingly or un}mox«ringly, insofar as
the 1825 Prairie du Chien Treaty was concerned. As far as can be deter-
mined the Winnebagoes made no visible protest as to the extent of the
Menominee claims within their territory, nor was this in issue when
the Winnebago, in 1837, ceded all of Royce Cession 245 without further
description of its metes and bounds. Generally speaking, this "Menominee
Overlap” within Royce Cession 245 includes all of that area nor’é-h of the
"I«ianoy“-or Lemonweir River, a more accurate description of which is set
out in the Commission'!s Finding 21. _

On October 18, 1848, the Menominee Tribe ceded to the Unif._ed States
2ll its lands in Wisconsin wherever situated (9 Stat. 952). Four years
later the Senate of the United States inquired into the adequacy of the
consideration paid to the Menominees for their lands acquired under the
1848 Treaty. The Senate concluded that the total acreage of the Menominee

owned lands was grossly underestimated, since there was a failure to
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include 211 that area wesl of Plover Portage to the Black River, uhdch
area the Menominees had sct forth in great d+t2il in the pricr Treaty

of February 8, 1831 (7 Stat. 342)., This, of course, involved the
"I#Ie%xominee_ Overlap"” within Royce Cessicn 2L5. 4s sct out in detail
in the Commiz sion's Finding 2L, the Senatc in itz reportd concluded
that the Menominee exhibited A h-iter title ¢ the arca north of the
Lemonweir than 'the \’mpeba'*’ws and that tha TTUrawrbrgoos wore well
aware of the conflicting Mecnominee claim ¢% "= time ¢ the 1825
Prairie du Chien Treaty, said claim beins rzi<: wlcd thercofter by the
Menominée Withoﬁt protest from the Winncbagocs. =t cciciunded that,
consistent with the 1825 Prai=7~ ¢ Chign Tc =%~ ihe Henominee were
entitled to ad'i_tlonel compenseticn for ih-iv 7 '~ reaching west to

the Black Rlver. The Senate rcport then rooi - r:ds additional com-

pensation in the sum ¢f $613,515.35 which = “ . o o is the very least
oAb :

<

+ » o Which will discharge the claims of ;7. 7o in favor of “he
Menominee Indians." (Sen. Ropo 410, po O ~ Z77¢ [ormgror-, 2nd Sossicon

1852"53) ) °

)
\

The Winnebago Tribe, of course, havin:
portion of Royce Cession 2L5 vrder a recogrioc n mnterriEan TIle
is enti‘{;l_ed to have its claim of rhorigina’ ¢ In'ian tiile nom-l dered
with respect to the "Menomiwez Orerlape®  TTAr o Lm0 Immiee

detail in the Cormission's Tindinz 3 28 thoougs Tl o0 L orne

3

0
.

clusion that plaintiffs have 3114 to esicblizn -~ Fzpac oo

*xclusively occupied and wscod % . Miencmiwe O -

=i
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There 1s hardiy more than a scintilla of evidence indicabing Wimme-
bago use and ozcupanyy of any psrs of Royce Gession 2L5 prior to 1800,
What there is shows the estsbllshmant of one villzge just within the
extreme southeastern part around 1793, The evidence from 1800 to 1825
of Winnebago use and occupancy, including cileged hunting activity, falls
far short of even the minimm proof which might be considered adequate
fd: establishing sboriginal title %o any part of Royce 2L5. As to that
portion involving the "Menomines Ovérlap“ north of the Lemonweir River,
no Wimebago villages can be found, and any other tribal use of the area
relative to hunting at least up until a few years before the 1837 treaty
of cession, is purely conjecturzl.

Therefore, the Commission conciudes that the plaintiffs have the
right and capacity under our Act to bring and maintain this suit for
and in behalf of all the descendants of the Winnebago Iribe and Nation
of Indians as originally constituted and as it existed during the pertinent
treaty years, and that by virtue of the 1825 Preirie du Chien Treaty, the
Winnebago Indians had a recognized title to those lands set forth in
Article 7 thereof exclusive of the "HMenominesz Overlap,” a more accurate
description of which is set forth in the Commission's Finding 32. Further,
we find that the United States acquired all of the plaintiffs! right, title,
and interest in the subject lands under three separate treaties; concluded
in 1829, 1832, and 1837.

Having ruled favorsbly on plaintiffst? title claims to the so.bject
lands as set forth in the Commission®s Finding 32, we shzll reserve

further judgment until proof has been offered as to the consideration
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paid for each tract, the acreage invclved and the fair market velue

FY

as of the date each was acquired by the defendant,

Xl‘zmo Iic HOl‘G 7
Associate Commissioner

I concur:

Edgar E, Witt
Chief Cormmissioner






