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Plaintiffs , 

Jay H, Hoag with whom were 
Vern R, Edwards, Padney J P  
Edwards, Go Arthur Johnsm, 
Austin Wil~er, Clarmce Go 
Lindquist, 3. Allan End, 
Attornep for Pla in t i f f se  

David M. Marshall with t&om 
was  I@, Assistant At-iio~mey 
General, Perry W, IIIQSICD~I, 
Attorneys f o r  Dei'e~c!='t~~ 

- .  These thme cases, Docket Nos. 2b3, 244 =d 2&, xers filed 

case, and thereafter t h a  C o ~ s s i o n  ordsrcd t 5 e  t.bsos cascs coxsolid~-i;c,d 
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I n  each of t'ns tFzse cares, pZzLit.:f'fs sed: t3 r e e w e r  for the 

C 

treatre The three tracts inmh=ed w e  sh3m cn l b ; ~ e ~ s  Nap 1 of Mis- 

consin and Eap 2 of IX!inois as areas 149, 174 an6 245, Rqve  Area 

149 in Docket No, 2b4 ~ 2 s  sedzd by t: TrsaPPy of Axgist lg 1829 (7 Stato 

September 15, 1832 (7 Stat, 3 ~ 0 ) ~  and Rope Area 2h5 in Docket N30 245 

was ceded by the Treaty of N~vmbzr E, 9831 (7 Sta t ,  5'4-b) me three 

tracts are ccntigwus, fom&,g one Imge area Escatzd pr5.zxiplly in 

..-- 
) into northern Illin~is, an3 is t he  area which was oirm<soribcd by 

-3 

boundaries defined in Art;fcle 7 of the Prair ie  du &Len Treaty of 

O r  Nation held title ta the knds descr-ib& ir_ each of the th??~2 ps- 
. . 

t i t ions  a t  the t h e  of t.he cessior~s ~q.dsr t h e  1 ~ e t i t . i ~ ~  or' 182.9, 1832 
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pl-aintif f s Frank Beaver, Koses Whit &zm,  and John L i  Wle Volf,  and 

individual ph i .n t i f f s  Jews Sn;ol:e and Joshua Sanford %!no a re  Winne- 

bago Indians li-~6..ng in lJisconsir.. This action i s  brought i n  a repre- 

sentative capacity by the  above p l a i n t i f f s  and i n  of a l l  

descendants of 'rlinnebagoss who were meniSers of the Ximebago Tribe and 

N a t i o ~  of Indians as or ig ina l ly  constituted and a t  the t h e  sa id  Tribe 
. . 

o r  Nation participated i n  "he aforementioned ti-ezties of cession and 

t h e  important 1825 M r i e  du mien  trext,y, 

The i den t i ty  of the  k?innebagoes a s  a t r i b e  of American Indians 

l iv ing  within the  continents United Sta tes  has been knom since 1634 

when . . Jean MicoUet, a Frenchman, made the  f i r s t  recorded contact, A t  

that t h e  they were l i v i n g  around the  Green Eay area i n  Wisconsin. They 

have always been associated with the Skt.e of Wisconsin throughout t h e i r  

t r i b a l  his tory u n t i l  comparatively recent tiines when a reservation tras 

created f o r  them i n  Nebraska. They a re  firther ident i f ied  as being of 

the Siouan l inguis t ic  f anily. 

After hTicolletts i n i t i a l  encounter the Xinnebagoes enjoyed more 

frequeat contact wi& the Jesu i t  missionaries and the Wench t r a d e r s  

throughout the 17th and 18th centuries. &en Frurce f i n a n y  lost i t s  

colonial foothold in Canada t o  Great Britain, the \Jimebagoes quickly 

a l l i e d  themselves wikh tk British. So stmr?-g did t h e i r  bonds of 

- - -  a l legiance grow, that, during both the  Pmericsri Rcvolwbion and ttEWar 
. - 

of 1812, they actively joked the E ~ i t i s h  forces i n  f ight ing the 

Arne-*can troops. 



After cessakior, o f  h o s t S t t f  es 9-1 L B a ,  tne United States sought 

to conclude a peace t rea ty  wit5 the irfimebag~es. This was not ae- 

complished howeve? u n t i l  1816, w h e ~  the. first of a sazies of t r e a t i e s  

was concluded at S t ,  L m i s ,  M.issouri,, Thereafter) the Untted States 

negotiated some nine tr-ea%ies ~5t;ti the Winnebagoes, ending with f3 e 

h.eaty of Narch 8, 1865 (a Sta t ,  671), 

Having ceded a72 the* Sands east of the Nississlppi is pr ior  

years, the majority of the t.r5be reinned to t k e  resercation which had 

been s e t  aside fo r  thex i n  Nebraska under the previsions of the 186 

treaty, At-the same time nar-y Minnebagoas-+sfased t o  leaye the i r  an- 

c e s t r a l  homes i n  Wisconsin and join t he i r  t r i b a l  b~etinr-m on the 

Nebraska rescrvatioc, After a hFghLy micc:cee.ssflil r em~va l  attempt, 

attended .with great hardship and suffering t o  the Indians, the United 

. States r_e.ser again mzd5 any scrioxs cffort t o  displace She Wiscofisin 
3 .  ., 
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du Chien Treaty, o r  else upon good Indian tiiule perfected by abori&-ial 

use and occupamy u n t i l  ceded by treaty, Tnc qws-ti011 of a recognized 

o r  resemzhion t i t l e ,  2s t h i s  Comission has -p in tea  out on p r io r  

occasions, i s  fundamentally a l ega l  proposition, It imolves  a correct  

interpretatLon of sone treaty, s ta tute ,  or  agreement which r~ould demon- 

s t r a t e  Congressional in ten t  t o  make such a grant, If such be the  case 

and the  question i s  resolved i n  faxor of t h e  Vinncbagocs, the burden of 

proving a b o r i g b a l  t i t l e  t o  the same arca is, of course, eliminated. 

The Iowa Tribes, e t  ale, v, United States, 7 Ind, C l 0  Gonun. 98. 

Ti-& C o d s s i o n  has on a t  l e a s t  three occasions,passed upon t h e  

t i t l e  recognition aspects of the 1825 Pra i r ie  du Cnien Treaty9 The 

Indians involved in those three cases were the Iowa Tribe and the  Sac 

and Foxes, I n  each case the question was resolved i n  fzvor of the 

Indians and against the govem~ent ,  Iowa h i 5 e s ,  e t  al., v, United - 
States,  supra; Sac and Fox Tribes of Indims of Oklahoma, et a l e ,  v. 

United States, 5 Ind. C1. Comm. 367; Otoc and Nissouria M b c  of Indims,  

e t  al,, v, United States, 5 Ind, C1. Corn, 316, Viewing the  language - 
i n  t h e  1825 Treaty a s  it pertains t o  the IEnmbagoes' claim of t i t l e  

recognition i n  l i g h t  of our pr ior  decisions and K ie  reasoning behind 

them, it i s  t h e  C o ~ s s i o n ~ s  considered opirLon tha t  a stronger case 

f o r  recognized t i t l e  can be made out i n  favor of . the present p l a in t i f f s .  

There i s  l i t t l e  dctubt t h a t  the prime puvose of the 1825 Prairie 

du Chien Treaty was the establish.mnk of bouncla.~ l i n e s  bstweei tbe 

part ic ipat ing tr ibes which the  Indian t r i b e s  ard. the United States  

would and did reco,eze. Of those Indians who knex their bound-a-y 
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claims, the areas so descr-'lbed were set  down xLth reasoria3lc aseilracy 

and incorporated i ~ t o  the  treatyo If a t r i b e  had serious doubts of t he  

extent of i t s  clai_m, no def1jl5t.ion was atten-pted o r  force6 upor_ t h e  

Indianso Instead a pros6sion was  made f o r  sct,tlement a% some future 

date. Witness the s i t ~ a - t , i o r  ~f t he  Menominee Tribe who32 terri tolr5al 
, . 

claims were l e f t  cpen f o r  frz,-the~ s e h t l e ~ m t ,  (~r%iclc 8, 7 Stat0 272 )  0 

I n  the  case of the  I o m  Tribe and the Sac and F5xesg Art ic le  3 of 

the  1825 Lreaty prmided f o r  j o h t  occupancy of a large defirted ayea 

"unt i l  some sa t i s fac tory  arrangement cati be maZc between them f o r  a 
- .  

division of t h e k  respective claims. " ( ~ r t .  3; 7 Stat.  ~ 7 2 ) ~  Neverthe- 

less ,  the C o d s s i m  found t h a t  failure t o  defics the  spec i f ic  mea 

which each t r i b e  o c c ~ r ~ i c d  did not defeat the respect57e claims of t i t l e  

recognitiono I n  the instan+, case the  bomded area of the l?imebago, 

with one exception, which we w i l l  discuss hzreaf.i;ers was c l e a ~ l y  defined 
-- 2 

and agreed upon by the  signatory tribes, 

k0kinZ ' f i r s t  a t  Art ic le  5 of the  t r e z t y  in which we f i n d  an 

agreement bebeen  the Sicax and Ct.,ippmas r e l a t i v e  to SioT;ur boundaries, 

there  i s  e s t a 3 E s h d  indirestly .i;he noz+%west bo.;rldar;t- Eke of t h e  

Winnebago claims &%in b p e  Cession 2&. The Sioux T i b e  are s i tua ted  
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accura-Lely keprssenttd a s  t h e  =-lre;ne r~orthera fie 02 Royce Cession 

Finally, i n  Ar t ic le  7 of Lhe t rea t f i  a s  s e t  out below, agreement 

i s  reached now all. the t r i b e s  ( ~ ~ i t h  the exception of the McnomLnees), 

- f ixed in grezt d e t a i l  consistent with the  preceding ar t ic les ,  except f o r  

an indeterirhate l i n e  rum-ing f ron  the  Black f i i ~ e r :  

It i s  agreed between the  Winmbagoes and the Sioux, 
Sacs and Foxes, Chippewas and 0 t t ~ . i a s ,  Chippeit~a~ and 
Poti?watomi es of the  I l l i no i s ,  t h a t  the IJinnebago country 
s h a l l  b5 bounded as follous: south eastclQly by Rock River, 
from its source n c a  the Wmncbago l&e, Lo the Winnebago 
village, about f o ~ % j r  miles above i ts  mouth; westerly by 
the  east l i n e  of the t r a c t  lying upon the Kss iss ippi ,  
herein secured t o  the O t t a ~ 8 ,  Chippewa m d  Potawatomie 
Indians of the IU-inois; and also by the high bluff,  de- 
scribed in the S io-a  boundary, and rilll.ring north t o  Black 
river;  from t h i s  p o b t  the 'dinnebagoes c l 2 h  up Black river,  
to a point  due west from the  source of t.he l e f t  fork of the  
Ouisconsin; thmcc t o  the  source of t he  skid fork, and down 
t h e  sz1.e t o  tb Ouisconsin; thence do:m the  Daisconsin t o  
the poP?age, and across the  portags t o  Fox river; theace 
down Fox r ive r  t o  the Winnebago lake, and t o  the grand Xan 
Kanlin, including in t h e i r  claim the  whole of Winnebago 
lake; but, f o r  the causes stzked i n  the n c ~ t  a r t ic le ,  t h i s  
l i n e  f r o m  Black r ive r  mst f o r  the present be lef-ic iade- 
telrninat e, 

This area encompasses Lhe three cont ing~ous t racts ,  Royce 149, 174 and 

IJith the participatjng t r i b e s  hav5ng agreed generally to -abide by 

and recognize the t r ea ty  l ines  so fixed, ~ a l y  the assent of Congress t o  

bind the UnIted States  in l i k e  manner i s  needed to c o q l e t e  the  recognition 

picture.  Kesping i n  nxhd t h e  o ~ e r a 9 1  p r p o s c s  or" the 1825 t reaty,  t h e  

Commission i s  of the opinion that Cne requisi te  Coilgressional i n t c n t  t o  
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give r ~ ~ o g I I i t i 0 2  i s  clearly manifested in the plain and unequivocal 

lan,page in Article 10 of the trstaty I-rfiich reads in part: 

". . . And the United States agree to, and recognize, 
the  precedizg boundaries, sub j cc t  t o  the l imitat io  11s and. 
restrictions before protided. . .If (k r t ,  10, 7 Stat ,  272) 

- -  1 

B e  Comission therefore believes tha t  the Winnebago TrLbe, being 

a party to  the  1825 Pra i r ie  ctu Chien Treaty and h a ~ n g  - i t s  t e r ~ i t o r i a l  

bounklies  fixed with r eas~nab le  accuracy and agreed upon by t h e  other 

participating t r i b e s  as well a s  the United States, i s  en t i t l ed  t o  share 

i n  the r e c o g x i t i ~ n  benefits confemed by the sa id  treaty,  and we Lhere- 

fore find the Iqhebazo  Tribe had a t i t l e  recognized by the  United S ta t e s  

to the two t r a c t s  designated a s  F,oyce Cessior? L49, which it ceded under 

the Treaty of, Angust 1, 1829 (7 Stat. 323) and fbyce Cession 174 whi& 

it ccdcd under %he Treaty of Septmber 15, 1832 (7 Stat. 370) e 

In addition sc f ind tha t  under the  1825 P r a i r i e  du Chien Treaty 
?+ --.* 
the W t e d  S ta t e s  recognized ?finnebago title t o  a l l  of Royce Cession 

245 ~ 6 t h  the exception of that  area which we ham desigcstcd in oiir 

f indiazgs a s  t he '?.knominte Overlap. This area involved the  indeter- 

nrinatt portion af the  lfirnebago boundary l ine  estzblishcd under A ~ i c l e  7 

of t h e  1825 Treaty, 

Friefly t h e  s i tuat ion was a s  folloxs, The Henodnee, who o c c ~ ~ p i e d  

a region northeast of the Winnebagozs, were w~prepared a t  t h e  1825 Tre2:k.y 

t o  define the &cnt of the i r  t - m i t o r i d .  claims, p a t i d a r 3 - 3 T  those 



claim, when a more a c w a t e  description coald he sup>'l_iede %is pro- 

vision was psculkr ly  a2pXcable t o  the adjoining C:&ppez:t:a and ;" ~rlnne- 

bag0 lands. Since the Menomince Tribe entertained a general claim west- 

ward to  the  Black Rivzr, both the Winnebagoes and the Chippewas were put 

on notice, t ha t  there existed a genuine Henominee overlap w6thin their  

respective areas, subject t o  a more accurate d e t ~ m A a t i o n  a t  some future 

date, 

Six years l a t e r  on February 8, 1831~ the  United Statcs conclv.ded .c 

a t reaty  (7 Stat,  3k2) with the Menominee i n  vh-ich t h e  t e r r i t o r i a l  

c b k s  of the Indians were s e t  out. The extent of the 'I+knominee Overlapu 

within Royce 245, was then fixed, knowingly o r  mknordngly, insof m as 

the 1825-prairie du Chien e e a t y  was concemcd, A s  f a r  as can bc deter- 

mined the FTinnebagoes made no visible protest as t o  the extent of the 

Menomince claims within the i r  t e r r i t o r y ,  nor was t h i s  i n  issue when 

the Winnebago, i n  1837, ceded a l l  of Eloyce Cession 2LS -dL'lout further 

description of i t s  metes and bounds, Generaly speaking, t h i s  Wenominee 

Overlap" t.6thin Royce Cession 245 includes a l l  of that  area north of the 

%anoyn o r  Lemonweir Ever, a more accurate description of which i s  s e t  

out in the Commissiont s Finding 216 

On October 18, 1848, the Menominee M b e  ceded t o  the United States 

d.1 its lands i n  Wisconsin wherever situated (9 Stat. 952). Four years 

l a t e r  the Senate or" the Ur6-Ged States inquire2 in%o the adequacy of the 

consideration paid to the PIcnominees f o r  the i r  laads acquired under the 

1848 Freaty, The Scnatc concluded that the t o t a l  acreage ol" the Menominee 

owned lands was grossly underestirrated, since there ms a f ailrce t o  



pensation 5.n the =m c;P $613,525,31'> tibic?; ":.?: !: is %he VCT Z S ~ S ~  
0 
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portion inwl-zing the ;Q~Ienominee 09zcrXapfl north of the Lexonweir River, 

no Winnebago v i l l a g e s  can be fumd, and arqr o t k r  t r i b a l  use of "Ae area 

re l a t ive  t o  hunting a t  l e a s t  up until a few years before thn, 1837 t r e a t y  

of cession, is purely conjectmzl. 

!&erefore, the  Cornission coaciudes t h ~ t  the p la in t i f f s  have the 

right and capacity under our Act t o  bring and rnczint2G.n this s u i t  f o r  

and in behalf of all the  dscendants  of the  Wiriet?.ago Tribe and Nation 

of Indians as originally constituted andmas it existed during tho p e r b h c n t  

treaty years, and t h a t  by v i r t u e  of the 1825 P m i r i e  du W e n  Treaty, the 

Winnebago Indians had a recognized t i t l e  to t h s e  h d s  s e t  for th  in 

Art ic le  7 thereof exclusive of t h e  iI-lenominec Overlap, " a more accurate 

description of which is set forth i n  the Comissiozts Rinding 32, Further, 

we find that the Urited States acqxired a l l  cf t h e  p la in t i f f s1  r ight ,  t i t l e ,  

and i n t e r e s t  in the subjectlaxds mder t h e e  separzte tre&Les, conclitded 

in 1829, 1832, and 1537, 

H a ~ i n , ~  ruled favorably on plzin-tifr"sf +,i.e;l2 c1ai.w t o  t h e  sc5ject  

lands as s e t  forth i n  t.he Commission's F'indi~g 32, we skill reserve 

ftmther ju&nient until praof has been ofl"ered as ';:, t h e  considera"cc~n 
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psid for each trzct, Kie acreage 

as of the dzte  each m s  acq- ired 

I concur: 

Edgw E. l?itt 
Chief Comissioner 

Fh, 14, RolJG -- 
Associate Cm;TGissioner 




