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of the Con:nission. 

t h ~ ~ m 2 d s 5 m d i a p d L t t I  ~assass&goed Docket Xo. 31. And on Apri l  28, 

1949, the s a m  pet i t ioners  f i l e d  an amended pntitiorl which was again 

60 During Spzriis5 and Hcxican ~ o - r a x i : . ~  --: n:2y paps of l x e e  
And on Xarch 24, 1949, another group of Gdi forn ia  Indlans f i l e d  

areas  of land wre r-?de by thosc govcmm-L:, ix the terrl-Lonr ceded by 
t h e i r  amehded pet i t ion as representatives of the Indians ,of ~ a k f o r n i a .  

t he  t r e a t y  of Chdalupe Hidalgo (1848) of  i f - ;<> several hx~&:e3 paits  
This was again a~ended by order of January 19, 19%. 
were f o r  x i th in  the  przsent 'ccilr$zi-c-s ol" G25-fon!.ae 

The txo  mended pe t i t i cns  are subslzntizlly the  s a c  and f o r  t h a t  
By Art ic le  VIII of the treaty of G;;i;tiCi?i: i;idaigo, the U,ait~,d Sta tes  

reason, on fo~rercber 19, 1953, it was ordered tha t  those amnded pe- 
agreed t h a t  prcperty of every kind bc.'ro-@ng t3 >i&cms p,sta?;lis:?& %fit& 

t i t i o n s  be ffconsolidated in t h e i r  en t i r e ty  and t r led  a s  a srngle action.n 
t h e  t e r r i t o r y  ceded by sa id  t r a t y  and 32.. PS.~;-~O:<.~ of every kind belonging 

h d  by s t i p l a t i o n _ o f  the attorneys fo r  the  respective pe t i t ioners  f l l e d  
to Mexicans not estabLished in the  ceded terrihxy sha l l  be re-tained by 

herein Oil December 13, l95h, it was agreed t3at  said cases ( ~ o c k e t s  Nos. 
them anct respected by t 5 e  Unii.ed States and 'iy - 5 e  2d A r k i c l e  of the Prcto- 

31 and 37) nbe consolidated i n  t h e i r  en t i r e ty  a d  fo r  a l l  v p o s e s  and 
c o l  of May 26, 1843, ~fnich was inte~pc-ta.,:.; - -I ~11s treat$, t h e  Vnited 

s h a l l  be prosecuted as one action." - 
States expressly recognized the  land grz!:;: r: 2 a r r ~ c d  tktt $he grantees 

We s h z l l  hereinafter r e f e r  t o  the  cases a s  tho%.@. but  a s lng le  
thersof " r n q  c a s e  thzir l e g i t a t e  / ? i t l r a : : '  t.2 be .&xo>i2-edaed befcre t.h5 

ac t ion  had bsen f i led,  except where i€ i s  deemd necessary t o  ' t r ea t  
. . mericarr t r i b ~ r a l s , ~ ~  the second pzragr<:;l. cf -xt arkicle, t 3 e  titles 

them separately,  and for  convenienze of reference w i l l  c a l l  t h m  - . .  , t o  the grants  ir, C2-E-f c&a ::era those C?a<. :;<:. 7 -~-:;~-.:,--:~..';: x?;~:: 1.1 55~- 
:ndians of California. 
12-1 .- .?.p . -bo Msy 13, 7,&j5, 

The Indians of California base the i r  r i g h t  t o  mn5ntai-n t h i s  
. . . - In oxd-er t o  ca:-p; 0c-L xqe ~ > l i ~ ~ , ~ i ~ ~ 3  ;.:-:- z.::---.:.:f i m  <:a TrL;-t%z Si.2*,:.=,3 

ac t ion  upon the Act of Fiy 18, 1928, 45 S ta t .  692, 1:5iic;?'they arguc 
,'-- .. ~ a s s e d  Vne A c t  :,f :.::.-rch 3, ~&'1 ( 9  S$;i, '2j.i; : ._- . . .- - :-- cy,-2.tsd a 7.- -. - 

- ' - ;  - .,d'?. 
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gives them the  exclusive r i gh t  t o  sue f o r  22-1 1;r:lds within the bo~=d- 

a r i e s  of California . 
The 1928 Act defines the  Indians of Cal i fornia  a s  follows: 

T h a t  f o r  the  purposzs of t h i s  Act tho, Indians of 
California s h a l l  be defined t o  be a l l  Indizns  who were 
res iding i n  California on June 1, 1852, and t h e i r  de- 
scendants nox l i v ing  i n  said S ta te .  (Sec. 1 ) .  

By Section 7 of the  Act, it was required t h a t  those Indians  res iding 

i n  California on June 1, 1852, and t h e i r  descendznts l i v i n g  in Cali- 

f i rn ia  on May le, 1928, be enrolled. The cnrollrient was made and 

23,380 Indians were placed on the  r o i l .  This  section was amended 

by t he  Acts of June 30, 1948, 62 S ta t .  1166, and Play 2L, 1950, 64 

S ta t .  189, and residence r e s t r i c t i ons  of t he  1928 Act were eliminat- 

ed and non-resident descendants of those Indians  res id ing  i n  Cali- 

G m i a  on June 1, 1852, were added t o  the  r o l l s .  So there  a r e  now 

36,095 so-called Indians of California who %;ere enrolled under the  

1928 Act and i ts  amendments. Obviously, t h e  purpose of t he  enrol l -  

ment was t o  determine t h e  Indians who a r e  e n t i t l e d  t o  bene f i t  by 

the  judgment contemplated by t h a t  Act*. 

It i s  t h e  enrolled group, the  pe t i t i one r s  i n  Dockets 31 and 37 

contend, t h a t  w a s  created a "legal  s t a tu to ry  en t i t y "  by t h e  1928 Act 

*and under t h e  provisions of t h a t  Act it i s  c l e a r l y  and d.efinitely 

authorized and empmered and has the so le  r f g h t  t o  a s s e r t  and have 

determined t h e  claims against  the  United S t a t e s  therein  s e t  

Of course there  i s  no bas i s  f o r  such c o n t ~ n t i o n s .  I n  t he  first 

place, the  time for  suing, by express l im i t a t i on  of Section 4 of the  

1928 Act, expired on Yay 18, 1931, and secondly, xher the  Indians o f  



they be considered a s  a "legal s t a t c t o y  e n t i t y G  or 2s the  group en- 

r o l l e d  under t h a t  Act -- could lock t o  thz t .  Act f o r  the  hanSling and 

use of the  judgmnt c r e d i t  s o t  up fo r  t h e i r  k r r s f i t ,  but  there  i s  nothing 

s u b g  e n t i t y  o r  t h e  enrolled r?.?n;b?rs thereo? 2- su5.r.g grou;: m d e r  the  

Indian Claims Comissicn Act. 

* The msin reason, a p p r e n t l y ,  the  c l ~ i ~ x ; ; . s  i n  Cockcts Fcs. 31 and 
- -. 
- 37 c l i n g  t o  t h e  notion t h a t  the  c l a i m n t a  imdcr t h e  1926 i c t  a r e  a suing 

e n t i t y  i s  because they believe t h a t  by t h a t  Act the  Indians of Cal i fo rn ia  

have t h e  exclusive r i g h t  t o  maintain a suit fcr  zli the  lands  i n  the  

p resen t  s t a t e  of California,  including those  ccvered by Sylxlish and 

Mexican grants .  Since we have previously decided t h a t  other claircants 

of Cal i fo rn ia  lands  ~ 2 y  m i n t a i n  ac t ions  f o r  Cal5.f c rn ia  lands ( opinion 

of Jammy 20, 1956) and since we a r e  holdi-, :?at the  c l a i r e n t s  i n  

Dockets Nos. 31 2nd 37 have asser ted  and cap raint.zln t k i r  clailii under 

the Ind ian  Claims Commission Act without reg+rd Go the  1928 Act and a l s o  

hold that they cannot recovcr f o r  t i e  grant& lands, fv r thnr  discussion 

O$ t h e  e f f e c t  of the  1928 Act s e m s  m x c e s s a r y  z t  :.?is p k c e  i n  t h i s  

ophion . 
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The Indian Clains Conrission Act provides t h a t  2.n ff i d e n t i f i a b l e  

group of Arnerican Indians" my present and have determined clainis aga in s t  

the  United Sta tes ,  but the  phrase " iden t i f i ab le  group of American Indianstf  

i s  not defined i n  the  Act nor does it necessar i ly  include a group of 

Indians created by a specia l  s t a t u t e  fo r  a specia l  purpose which has  

been fu l f i l l ed ,  as was the case under the  1926 Act. 

The cour t  of Claims has decided t h a t  the  "Indians of Ca l i fo rn iaN 

are  an iden t i f i ab le  group within t he  meaning of the  Indian Claims Com- 

mission Act, but  the  Indians it referred t o  were those Ca l i fo rn ia  Ind ians  

whose former group or community l i f e  was disrupted and the  groups d i s -  

bursed and scattered throughout California by the  influx of white people 

a f t e r  we formally acquired Cal i fornia  from 'kxico by t h e  Treaty  of 

Guadalupe H i d ~ l g o  proc labed  on Ju ly  h, 18!4C. I r d i a s  of Ca l i fo rn ia  v. 

United S ta tes ,  122 C. C l s .  349. 

But the  petitioners i n  Dockets 31 and 37 take the pos i t ion  -- a 

r a the r  uneasy one, it seems t o  us -- t h a t  the  Court of Clains  held, i n  

i ts  decision c i t sd  above, t h a t  the  groEp created by the  1828 A c t  i s  

the  group, and the only group, e n t i t l e d  t o  a s s e r t  the  i n s t a n t  claim 

under t he  Indian Claims Comission Act. We do not  so understand the 

decision. The Court said: 

*We believe this Act of 1928 and i t s  h i s to ry  i n  
connection with the  h i s to ry  of t h e  I ~ d i a r ,  Claims Con- 
mission Act has an impartant bearing upon the  question 
of what Congress intended by t he  use of the  term 
' iden t i f i ab le  group of Anericaa Indians' i n  Secs. 2 and 
10 of the  Indian Claims Co,mission Act. 

The Court there  mentioned the Indians '  l o s s  of  i8enti-ky 2 s  d i s t i n c t  

groups, etc. ,  but  a t  no place in the  decision did t hc  G o ~ t  hold t h a t  
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t h e  e n t i t y  cre-to2 by t h e  15'26 k z t  has the cn ly  r i ~ h t ,  or any r i g h t ,  

t c  asser t  t h e  5xstar.t cl'i3:~. ?wthemore ,  t h e  reasoning of, and con- 

c lus ions  reachcd k~:-, ",E Cow-i of Claims i n  i t s  dccision of X3y 6, 

1952, 122 C. C lz .  3119, r;,zi,es i< p l a i n  beyond srlrious d o ~ b t  t h a t  t h a t  

cour t  xould have dec ieed  a s  it. d i d  if the  1928 A c t  had never been' 

passed. I n  othzr words, t h e  COIL.-t rrould have i e c l d d  t h a t  the  un- 

organized r e ~ n a n t s  of t h e  abor ig ina l  groups of Cal i fornia  Ind iacs  con- 

s t i t u t e d  an "identifiahLe group" under the  X.-Alzn Claims Cor;.~.ission 

Act; t h a t  the  1928 Act a5ded nothlzg t o  thc  r l y k t s  of such a c o l l e c t i v e  

group t o  m i n t a i ~  a clzim o r  t o  our juricdiciicn Lo hear and deter~nine 

it. 

While t'ne p e t i t i o n e r s  i n  Dockets 31 arlci 37 scen t o  plead t h a t  t h e  

claim i s  presented by a " lega l  entity" reco@zcd by the 1928 A c t ,  t h e  

a l l e g a t i o n s  of t h c i r  pe t i t . ions  a l s o  s ta te  a claim that. docs n o t  depend 

upon the 1928 Act for a u t h o r i t y  t o  sue but  z l l eges  a claim on behalf 

of all those Cal i fornia  Indians who were residents of Ca l i fo rn ia  a t  

t h e  t i n e  we acquired it, and t h e i r  descendants. Ve a r e  not t o  be 

understood as holding t h a t  the enrcllment of Indians under t h e  1728 

Act and i ts amndrnents i s  t o  be ignored f o r  it might well be that, 

should an award be made, t h e  Congress would order a d i s t r i b u t i o n  of 

the axard on the basis of such e n r o l l m n t  3s the only p r a c t i c a l  way 

of d i s t r i b u t i n g  an award z f t e r  the  l a 2 s s  of s ier  e century. 

, The Indian Glains Co-~r.i,rsion Act pr.ovidzs f o r  the z s s s r t i o n  of 

claims by an f l id?nJ~ i f i .2b l~  g r o v ~ ,  of h-.crican i:;5 ~ZIS' !  r c z i d i n ~  wi th in  

the  United S ta tes .  '15.. ~ x o f  i n  t h i s  case sh:;.:s k q m d  d o i ~ b t  t h a t  a t  
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the time we acquired California, a s  a pa r t  of the lands  formally ceded 

by riexico on February 2, 1848, 9 S ta t .  922 ,  it was la rge ly  occupied 

by several  hundred snall autonomous Indian groups and t h a t  the ancestors 

of the members of such grozps h2d occupied and used such lands i n  the 

same way for  centuries. 

The evidence i s  plain, and i n  f a c t  not disputed, t h a t  a f t e r  we 

acquired California, and a s  the r e su l t  of a g rea t  in f lux  of white people, 

the Indian coxamunities were disrupted and destroyed, many of t h e i r  mem 

bers  were k i l l ed  and those remining were la rge ly  scat tered throughout 

the s t a t e  and t h e i r  t r i b a l  o r  band or ig in  generally l o s t .  It %:as be- 

cause of t h i s  disruption of community l i f e  the  Court of Claims concluded 

t h a t  those Indizns remaining consti tuted an s ident i f iab le  groupt? within 

the  purview of the  Indian C l s i m s  Gomission Act. Indians of Cal i fornia  

v. United States,  122 C. C l s .  349. 

These disbanded aboriginal groups of Indians and t h e i r  members 

became knmm and have been referred t o  by the administrative o f f i c e r s  

of defendant and i n  Congressional Acts by the appellztion: "Indians 

of C a l i f ~ r n i a . ~ ~  That col lect ive name ap t ly  designates the unorganized 

California Indian group, but there i s  nothing i n  the  Indian Claims Com- 

mission Act t h a t  authorizes a s u i t  i n  t h a t  nam o r  makes it a l e g a l  en- 
'. 

t i t y  f o r  any purpose. A claim for  such an u~organized iden t i f i ab l e  

group must be presented by i h d i v i d e l  members of the  group a s  the  re- 

presentative of a l l  i ts  rnmbers. ( ~ e c .  70i, U.S.2.A. T i t l e  25). 

Since the Indians of California have no t r i b a l  org.mization authorized 

t o  present a claim for  t k m  and, since the Indisn Glairrs Co~~~n i s s ion  
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1, 

: Act does no t  crca?.n a stl-hlg ell l i ty for  a s s e r t i n g  a clelr;.; f o r  slrch 

f o r  which the clzlm -is asser ted a name fo r  conirer~iei~ce of reference 

and the name used, as we heve said,  i s  appopri? . te  Icr that; purpose. 

A reading of the pe t i t i ons  i n  Dockcts E m .  21 and 37 might wel l  

lead to the conclusio.=l t h z t  the i n s t an t  claim i s  xsnr teci  by an en- 

t i t y ,  the Indians  of California, c r e a t d  by t!ie I526 kt, ra ther  thzn 

the i d e n t i f i a b l e  grmp e u i i l ~ r i c ~ d  t o  sue by t.k 1r;G.m Clakns Coixnissicn 

Act. The constant  and vigorous ~.rgwnel?ts of tile p t i t iooners r  at torneys 

adds support t o  that coxlusior, .  We believe, thsugk,  t h s t  i n  spite of 

t h e  a l l e g a t i o n s  of the  p z t i t i o n  and the asgcaen5s giving su2port t o  

t h a t  conclusic?n, the re  a r e  a l so  sufficient zllcgatiozs i n  the  pe t i t i ons  

t o  bring t h e  claim uxkr t h e  Indian Claims Commission kt, and we, 

accordingly, t ake  the posi t ion t h a t  a claim i s  asserted mder  the l a t t e r  

Act f o r  the benefit of the groq generally knom as the '!Indians of Cali- 

f ornia . " 
Lands Involved 

The Indims of Calif  or?'. ! i n  t h e i r  pet i t icns,  c l a in  c ~ i c ~ e n s z t i o n  

f o r  a l l  lands i n  the  Sts tn  . -  California and i n  their briefs m i n t a i n  

t h a t  t hey  have t h e  exclusive right t o  a s s e r t  a c l a h  fo r  such l ~ r ~ d s .  

A s  t h e  l i t i g a t i o g  prozressz6, ths p e t i t i o x r  ncdifiecl its claim 
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Tfibes? p e t i t i o n e r s  i n  Docket " 0 .  103, filec? a st i .pulat ion by which 

the  Indians  of Cal i fornia  ( p e t i t i o n e r s  in Dockets Nos. 31 and 37) d i s -  

claimed 

"any r i g h t ,  t i t l e ,  i n t e r e s t  o r  claim i n  and t o  t h e  
lands withFn t h e  present S ta te  of Cal i forniz ,  ceded 
by t h e  Klamth and Nodoc Tribes and Yahooskin Bmd 
of Snake Indizns under the t r e a t y  of October 14, 1864, 
I1 Kappler 865, 16 S t a t .  707, and no\< c l a i m d  by the  
s a i d  Klamath and Eiodoc Tribes and Yahooskin i n  t h e i r  
p e t i t i o n  i n  Docket No. 100 t o  the ex ten t  shol.in by t h e  
map prepared by Dr. Albert I,. Kroeber as  an exh ib i t  
i n  Dockets Nos. 3 l  and 37 . . , 11 

The map here  re fe r red  t o  has been admitted in evidence a s  Exhibi t  

AX-1955 which ' i s  i n  two p a r t s  which divide  Cal i fornia  i n t o  t h e  North 

and South sect ions.  The California lands involved i n  t h e  c h i n  i n  

Docket No. 100 a r e  estimated t o  cons i s t  of 1,600,003 acres .  

Again, and a t  t h e  request and motion of the  Indizns cf Ca l i fo rn ia ,  

p e t i t i o n e r s  i n  Dockets Nos. 31 and 37, t h e r e  K..S el iminate6 from t h e  

lands c l a i m d  i n  t h e i r  p e t i t i o n s  those Ca l i fo rn ia  lands included i n  

the separa te  claims of the  t r i b e s  whose lands  were separated from t h e  

lands claimed by the  Indians of California by our order of October 6, 

1958, and which lands a r e  described i n  s a i d  order es Area A lands.  

That by  v i r t u e  of such elimination the l ands  i n  Ca l i fo rn ia  now clsimed 

by s a i d  Indians  of  Ca l i fo r f i a  are those r e f e r r e d  t o  i n  s a i d  order  as 

Area B lands.  . 

A s  a  result of the  d iv is ion of the  Cal i fornia  lands  mzde by the 

order of October 6, 1958, our inquiry  K i l l  be confined t o  the  r i g h t s  

of the  Ind ians  of California t o  the lands included i n  the  Area B 

div i s ion  of lands mentioned above and defined by said o r d e r  of  Octobr,s 6, 

1958, which includes  the lzds  of the Yokiah, Sana and S k s Z a  t r i b e s  i n  
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Cal l fomia  which f i l e d  separate cl&,.ns that uere merged with t h e  claim 

s f  the Indians  cf CalifornFa by an order also dzted October 6, 1958. 

The Indims of CaLifornie contend t h a t  the  Spanish and Mexican 

land grants  were made subject  t o  t h e  I n d i m s t  r i gh t  of  occupancy, 

hence t h e i r  r i g h t s  were preserved under t he  Gwdalupe Hidalgo t rea ty .  

Passing f o r  t h e  mornent the  poss ible  e f f e c t  of t3e k t  of Yiarch 3, 1851, 

upon t he  question, we pass t o  the  s t a tu s  of t he  Indian t i t l e  on 

February 2, 18L8, t h e  dz te  of the  Treaty of G u a d a l . ~ ~  Hidalgo. 

It i s  p l a in  t h a t  by t h e  t m m s  of the  Treaty of Gcadalupe Hidalgo, 

there  passed to the United S t a t e s  f u l l  t i t l e  t o  all t he  lands o f  the 

Republic of Mexico l y i n g  nor ther ly  of t h e  bomdary l i x e  between t h e  

- United S t a t e s  and Piexico fixed by Ar t ic le  V of said t r ea ty .  And, as  

wil l  be seen later, t h e  Mexican Republic could not a ~ d  did not cede 

to t h e  United S t a t e s  lands  which e i t he r  it or  the  Spanish Crown had 

granted p r io r  t o  May 13, 1846 (Art. 2d of t he  ~;rotocol) ,  s o  had the 

Mexican Republic recognized I n d i a  r i g h t  of o c c t l p n q  i n  Spanish o r  

Medczn grants it would have been necessary t c  require t h e  United 

States t o  recognize and respec t  such Indim ri$ts ir, t he  granted lands 

a s - i t  required our Government t o  respect  and I -chci ledge the  grantees t  

d g h t s  and t i t les  in  t h e  granted hds. Since ns zu-sh provision was 

mde  'in the  t r ea ty ,  t h e  Indians hs3 no r i g h t s  of c c c t p a x y  i~ the  

granted lands t h a t  we a r e  -equired t o  consider 2 s  ~ h l i g a t i o x s  of the  

United Sta tes .  
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Under the law of rtations, which the  cour ts  of t h i s  country have 

adopted,. a conquered nation, a s  the I-Iexicaa Republic was, cedes only 

the t e r r i t o r y  which belongs t o  it, ar,d such a cession i s  never under- 

stood a s  including t he  pr ivate  property of the  inhabi tants .  Pueblo 

de Cochiti v. United S tz tes ,  7 Ind. C 1 .  Com. 437, hS2; S t ro ther  v.  

Lucas,' 9 L. Ed. 1137, 1lL8, 12 Peters L10, 438; k i t e d  S t a t e s  v. - 
Arredonde, 6 Peters 671, 735-6; Cesna v. United Sta tes ,  169 U. S. 165, -- 
186. Hence, when e i t h e r  Spain or 1:iexico granted -the lands the  t i t l e s  

passed t o  the grantees and such lands never passed to the  United S t a t e s  

under the  Treaty of Guadalupe Hidalgo. Furthermore, i f  by the  g r sn t s  

Spain or  Mexico perpetrated a wrong upon t he  Indi,ms t h i s  country w a s  

and i s  under no duty t o  r i g h t  such wrong. Cesna v. United Sta tes ,  supra. 

But. the  lhdians  of California rnaintaizi th,?'i, s ince Sectioil 15 of 

the  Act of Harch 3, 1851, expressly provides t h a t  the  f i n a l  decrees 

of t he  Commissioners, or  the  D i s t r i c t  and Supreme Courts, or  any pa t en t  

issued under the a c t ,  s h a l l  be conclusive only bebeen  t h e  United S t a t e s  

and the  c l a b n t s  oZ lands derived f romthe  S ~ a n i s h  o r  Hexican govern- 

ment and "sha l l  no t  a f fec t  the  i n t e r e s t s  of t h i r d  persons," the  Indians '  

r i g h t s  of occupancy in t h e  grants were not adjudicated bu t  tfsavec? t o  

them, they being t h i r d  p a r t i e s  t o  the  t ransact ion by t h i s  section." 

(sect ion 15) 

The ansuer t o  t h e  contention i s  not d i f f i c u l t .  The Mexican Claims 

Act of March 3, 1851, did not create  m y  r i g h t s  of Indians i n  lands 

in California or  i n  any other persons, for ,  a s  s t a t ed  by t he  Suprcme 

Court i n  United S t a t e s  v. O!Donnell, 303 U.S. 501, 512, 82 L. Ed.  981, 

987 : 



t h a t  t h ?  t i t l e  of t h e  grantees o f  S ~ z i r !  c,r Kzcico was derived froin 

the  p a t c x t s  i~sue3 by the Tfnited St.z';es cn?-cr Secticn 13 of the A c t  

of I k - c h  3,  1651. The t i t l e  of L1:c grm-Lees kr;.~: c lear ly  conveyed 

by t h e  g r a t i n g  ~over r igns ;  it uas thxL title the t r ea ty  of Guadalvpe 
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The 1851 Act uas designed t o 5 d e n t i f y  and quiet  the t i t l e  t o  a l l  

lands i n  California which were the suSject of  g ran t s  from e i t he r  Spain 

or Rexico. The issuance of patents  f o r  the  lands determined by the 

Land Board or the courts  t o  be val id  \;as more i n  the nature of a con- 

firmation of the exis t ing t i t l e s  than the  a c t m l  conveyance of t i t l e .  

Moreover, the  issuance of patents i s  our t r ad i t i ona l  wzy of shcwing 

individual  r i g h t s  wi thin  our borders. We believe the t i t l e  of the  

grantee-claimants passed when the  grants were conplete under e i t h e r  

Spanish or Mexican l a w  and even though the  wording of the patents  

(pet .  Ex. 6) night indicate a conveyance by the  United S ta tes  to t h e  

successful  c l a imn t s ,  it amounted t o  nothing more than the confirmation 

of t i t l e s ,  conveyed by e i t he r  Spain or Hexico p r i o r  t o  May 13, 18L6. 

We conclude, therci"ore,.t.ha.t the Lndiazs of California have no 

compensable i n t e r e s t  in any of the  lands i n  Area 3, f ixed by t h e  order  

of t h e  Ccmmission made and entered on October 6, 1958, xhich are in- 

cluded or  covered by the grants  o r  p a r t s  of grants sho-m on Pe t i t i one r s !  

Exhibit  AX-13 ( 2  par ts)  and Defendant's Exhibit  160 ( 2  par t s ) ,  s a i d  

Area B s h a l l  be considered t o  include t h e  lands of the  Pokiah, Pana 

and Shasta t r i b e s  referred t o  i n  said order of October 6, 19.58. 

PF&%NTATION OF MID CLAIMS LTD3R 
ACT OF KL,PCH 3, 1851, 9 Sta t ,  631 

The defendant contends t h a t  because t h e  pe t i t ioners  f a i l e d  t o  prz- 

sen t  t h e i r  claim for  l a ad  under t h e  Act of March 3, 1851, 9 S t a t .  631, 

they lost whatever rights they had t o  t h e  Califcrnia lands here involved. 

Section 8 of t h e  leS1 Act required "every pzrson clsiming l snds  i n  

Ca l i fo rn ia  by v5rtus of ar,y r i g h t  or t i t l e  derived frcr;, the Spanish o r  
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created by tha% ~ c t ,  for se t t lement .  Sec5ion 13 of  t h e  Act required 

such clziiiLzcts, t h a t  is ,  cia5:arits 1;aving r i g h t s  derived from e i t h e r  

the  da te  of  t he  act ,  t h a t  is ,  I k r c h  3, 1853, and a l l  lands f o r  which 

~ 1 2 5 - ~ s  were n o t  presented x i t h i n  t k t  time "sh~ll bc dcened, held and 

' considered a s  p a r t  of the publ ic  dom-tn of t h e  U i l i t~d  Sta tes ."  It i s  

conceded t h a t  no c l a i n  f o r  the lands here Involved ms ever presented 

under t he  1851Act ,  so if such presentation xas necessary under t h a t  Act, 

t h e  p s t i t i c n e r s  abandonzd t h e i r  c l a b .  

f t  uas n o t  every land r i g h t  t h a t  had t o  b2 val idated under the  1851 

Act, but, only those r i g h t s  r h i c h  ;rere dcrii-cd from e i t h e r  t h e  Spanish or 

Ekxican goverrxent.  The s t a t u t e  was so irikerpreted by t he  Supreme Court 

in Bo t i l l e r  v. Doxinguez, 130 U.S. 238, 2L5, 32 Law. Ed. 925, 929, in 

which it said:  

"It i s  equally clear that the  mz-in p r p o s e  of the  s t a t u t e  
was t o  separate  end dis t inguish  t h e  l:.::2s .;rhich t he  Unitod 
S t a t e s  owned as p rop t r ty  r:hich could b-. s o l d  t o  o thers , e i the r  
abso lu te ly  o r  by permitt ing then  t o  s c t t i e  ihereon 35th  pre- 
emption r i gh t s ,  o r  which could be resz r rcd  from pxbl ic  s a l e  
en t i r e l y ,  from those l a d s  t:fiic'n b e l o r ~ e < ,  e i t h e r  equi table  
or l ega l ly ,  t o  p r i va t e  parties m d e r  s c l a h  of r i ~ h t  de- 
r ived f r o 3  the Spanish or Ms5car, g o v c r r ~ ~ m t s .  When this 
was done t h e  aim of t he  s t t u t c  i;as aL,sir?e+.'! 

The clain here asse r ted  i s  p l a i ~ ~ l g  na t  a. fiprlvc-k land clain;,ll 

nor one a r i s i n g  "by v l r t uo  of z ~ ~ y  r5gYt or title aerii-ed' f ronr' the Spanish 

and .- - -  pat$& n d e r  t h e  1851 Act. On t he  cont.;.~.ry, t h e  clairr, f o r  0-rn de te r -  
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refer red  t o  l a t e r .  Or ig inal  I n d i a  t i t l e  h a d - i t s  l e t e s t  d e f i n i t i o n  i n  

Tee-Hit-Ton Indians aga ins t  United S ta tes ,  99 La Ed. 314, 320, 75 s. c t .  

313, 317, wherein it i s  saj-d by the  Suprene Cowt : 

"11. INDIAN T I T 1 3  -- ( a )  The nature of abor ig ina l  
Indian  i n t e r e s t  i n  land and the var ious  r i g h t s  2s  be- 
tween the  Indians  and the  United S t a t e s  dependent on 
such I n t ~ r e s t  a r e  f a r  from novel a s  concerns our In-  
d ian  inhab i t an t s .  It i s  well s e t t l e d  t h a t  i n  a l l  the  
S t a t e s  o f  t h e  Union the  t r i b e s  who inhabited the  lands  
of  t h e  S t a t e s  held claim t o  such lands a f t e r  the  c o ~ j - n g  
of t h e  v h i t e  man, under what i s  sometin:es terrced o r i g i n a l  
Indian  t i t l e  o r  permission from t h e  whi tcs  t o  occupy. 
That  desc r ip t ion  m a n s  mere possession no t  s p e c i f i c a l l y  
recognized a s  o-mership by Congress. After  conqvest t h e y  
were permit ted t o  occupy por t ions  of t e r r i t o r y  over which 
t h e y  had previous ly  exercised 'sovereignty, '  a s  we use 
t h a t  term. Th i s  i s  not a  property r i g h t  but  amounts t o  
a r i g h t  of occupancy which the  sovereign grants  and pro- 
t e c t s  a g a i n s t  i n t r u s i o n  by t h i r d  p a r t i e s  b u t  which r i g h t  
of occupancy may be t e m i n a t e d  and such l a n l s  f u l l y  d i s -  
posed of  by the  sovereign i t s e l f  without any l e g a l l y  en- 
forcezble  ob l iga t ion  t o  com?ensatc t h e  Indiz~s.~' 

See a l s o  Johnson v. McIntosh, 8 Wheat. 543; Worcester v. Georgia, 6 Pet.  

515; Holden v. Joy, 84 U.S. 211. - 
These cases  show that o r i g i n a l  Indian  t i t l e  i s  a nere  r i g h t  of occu- 

pancy not  s p e c i f i c a l l y  recognized a s  ownership Congress; it is  a r i g h t  

t h a t  h a s  t h e  sanct ion  of t h e  la>; of nat ions.  It i s  a  r i g h t  described i n  

Worcester v. Georgia, 8 L. Ed. 483, 500, ' as  f o l l o ' ~ ~ :  

"The Indian  na t ions  had always been c ~ ~ l s i d e r e d  a s  - . d i s t i n c t ,  independent p o l i t i c a l  comimi t i e s ,  ret?-i.cing 
the5.r o r i g i n a l  n a t u r a l  r igh t s ,  a s  the uqdisputed pos- 
s e s s o r s  of t h e  s o i l  from time irrnexorial, i.;ith t h e  s ing le  
except ion  of t h a t  imposed by i r r e s i s t i b l e  p w e r ,  which 
excluded froxi intercourse with any other  Ewopem potel-  
t a t e  than  t h e  first discoverer of t h e  c o e s t  of t h a t  p z i i -  
cular  region clainad . . . II 

See a l s o  XiarrZ Tr ibe  v. United States,  5 Ind. C 1 .  Cox. 199, 212. - - 
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Obviously, a c h i n  >znds bzsed u p r :  crj.gi.r;ll I nd ian  t i t l e  does 

not  come within t h e  c l a s s  of d l z l ~ ~ n t s  c o ~ e r e d  by t h e  1 8 5 l A c t  s ince  

t h e i r  rights are  not  derived fror, t h e  Spanish or fkxican government. 

In support of i t s  pos i t ion  t h a t  t h e  peJ;i'iS.oncrs l 2 s t  whatzi-er land 

r i g h t s  they may have had i n  C z l i f o r ~ i a  by neglect ing t o  p resen t  then 

mder the  2851 Act, t h e  defendznt r e l i e s  upon txo  caszs:  

Barker v. Hzr;.re;:, 181 U.S. L81, was a cass i n  which PZssion I n d i m s  

claimed r i g h t s  of occupancy t o  California lands  deriw,d from t h e  Kexican 

goverm-ent. They did  n o t  present  t h e i r  cla?:s cnder t h e  le5l Act and i n  

affirming t h e  Supreme Coxrt of Cal i fornia ,  126 Cal. 262, t h e  Suprene 

Court of the  United S t a t e s  held t h e  I n d i m s  zbandoned vhatever claims 

they nay have had by fai_l ing t o  present  them t o  t h e  c o n ~ i s s i o n  c r e a t e d  

by the  1851 Act for  confir~;.,ation. 

The o the r  case the  Government r e l i e s  u.pn  i s  United S t a t e s  v. T i t l e  - 
- I n s .  & T. Co. 265 U.S. 472. In t h i s  casz c e r t a i n  k i s s i o n  Indians, repre-  

sented by t h e  United S t a t e s  a s  t h e i r  pa rd i t in ,  susd t o  q u i e t  i n  them a 

perpetual r i g h t  t o  occup~ part  of a confirmed 15xican g ran t  i n  C a l i f o r n i a ,  

the Ind iam c k i c i i n g  t h a t  Nexican lms they were e n t i t l e d  t o  con- 

t inuous use o f  t h a t  p a r t  of the  grant t h e y  occ~$ed  before it was made. 

The lower Federel  c o u r t s  held t h a t  if t h e  I n d i a s  had my rights under 

the  Rexican h s ,  they were abazdm2d 2nd 13st by t h e i r  fai lure t o  pre- 

sent them f o r  s e t t l m ~ n t  t o  t h e  co:rnZssion c r e ~ t e d  by t k s  1851 A c t .  

In  each of the casCs just, r a f ~ r r e d  "a, i t  wes e'_lc,cc? a d  ? ? O O ~  

. . ~ f f e r e d  indicat%ni: t h a t  t h x ~ .  claims vere  bzsed or, a ri2:h of occupancy 

derived from t h e  Kex-icsn governjent. As i.je have ,-+a'icd ajove,  the c lz im 
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here a s s e r t e d  i s  no t  based upcn any such r i g h t  and the re fo re  was n o t  

required 50 bc, presented f o r  s e t t l m e n t  under the  1851 Act. 

In Crarner v. United S t a t e s ,  261 U.S. 219, 231, the  Supreme Court 

d is t inguished the  land c l a i a s  r equ i r ing  confirmation wader tne  1851 Act 

from t h o s s  claims no t  r equ i r ing  confirination by i t s  reference  t o  Barker 

v. Harvey, supra: 

q t  i s  i n s i s t e d  t h a t  any r i g h t s  these  Indians nltght 
othezwise have had a r e  barred  by the  provisions c f  t h e  
Act of Ezrch 3, 1851, 9 S t a t .  a t  L. 631, chqp. h1. Th i s  
s t a b t e  r e q ~ i r e d  every person c l a i m i n ~ l a n d s i n  Ca l i fo rn ia  
by e r t u e  of any r i g h t  o r  t i t l e  der ivea  f r o n  the  Spanish 
or Eexican ,novernz..znts t o  present  t h e  salfie f o r  set t lenient  
t o  2 cont;?ission c rea ted  by the  a c t .  There was a provis ion  
d i r e c t i n g  t h e  conniicsion t o  a s c e r t a i n  and repor t  t h e  tenure  
by b i c h  t h e  ~ i s s i m  lands  were held and those held  by c i v i -  
lized Indians,  and o the r  Indians  described. The a c t  p l a i n l y  
has n o  applicat-ion. The Indians  here  concerned do n e t  be- 
long t o  any of t h e  c l a s s e s  described the re in ,  and t h e i r  claims 
were i n  no w.g &rived fror.1 the Spanish c r  1h:ican govermicnts. 
Moresver, it does no t  appear t h a t  these  1ndia1-i~ rrere occupying 
the l a n d s  in quest ion when t h e  a c t  was passed. 

F a r k e r  v. Earveg, 181 U.S. h81, 45 L. ed. 963, 2 1  SUP. C t .  
~ n t i o n .  There ~ e ~ . T d o e s  n o t  support  t h e  defendant s cont, 

' the I n d i a n s  whose claims were i n  d i spu te  were >Xssion Indians ,  
cla5zing a r i g h t  of occupancy derived f r o n  the  I.Iexican govern- 
m n t .  They had f a r l e d  t o  present  t h c i r  c k i x s  t o  the  comnis- 
s ioz ,  and t h i s ,  it was held ,  cons t i tu ted  an abandonment. The 
I n d i a n s  here  concerned have no such clairri, and a r e  no t  shewn 
t o  b3 witinin t h e  t e r m s  of t h e  Act of  1851 i n  any respec t .  It 
f u r t i e r  apgeared in t h a t  case t h a t ,  p r i o r  t o  the  cession t o  
the Xlnited S tz tes ,  the  Mexican a u t h o r i t i e s ,  u p n  exaninat ion,  
f o m d  t h a t  t h e  Indizns  had abandoned t h e  lznds, and there-  
cpor, made an  absolute  grant  t o  the  p l a i n t i f f ' s  predecessors, 
=d, t h i s  grant  ,-having been confirmed by the  comnlission, a 
patez-~t f ~ r  t h e  lands had i ssued.  If 

The sarie reasoning and conclusion would apply t o  Vr,ited S t a t e s  v. T i t l e  

Insurv lce  etc., s q r a .  - 
- 

A c c ~ s d i n g l y ,  we a r e  of the  opinion t h e  Ind ia r s  of C a l i f o r n i a  v e r e  

n o t  reqcired by the  1851 Act t o  present  t h e i r  pres-c.!lt claii:: f o r  con- 

f i r m a t i m  and t h a t  they a r e  not  barred by sush fai1cz.e o r  sz id  Act frc;?. 

a s s e r t i n g  t h e  p r e s m t  claim. 
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here asse r ted  i s  not based upon any such r i g h t  and therefore  was not  

required t o  be presented f o r  set t lement under the  1851 Act. 

I n  Cramer v. United S t a t e s ,  261 U.S. 219, 231, the  Supreme Court 

dist inguished the  land claims requ i r ing  confirmation under the  1851 Act 

from those claims not requir ing confirmation by i t s  reference t o  Barker 

v. Harvey, supra: 

"It i s  in s i s t ed  t h a t  any r i g h t s  these  Indians  might 
otherwise have had a r e  barred by t h e  provisions of  the  
Act of March 3, 1851, 9 S t a t .  a t  L. 631, chsp. 41. This 
s t a t u t e  required every person c la iminglands in  Cal i fornia  
by v i r t u e  of any r i g h t  or  t i t l e  derived from the  Spanish 
or Mexican governments t o  present t h e  same f o r  set t lement 
t o  a commission created by the  ac t .  There w a s  a provision 
d i r ec t i ng  t he  commission t o  a sce r t a in  and r epo r t  the  tenure 
by which the  mission lands were held and those held by c iv i -  
l i zed  Indians, and other  Indians described. The a c t  p l a in ly  
has no application.  The Indians  here concerned do not be- 
long t o  any of the  c lasses  described therein ,  and t h e i r  claims 
were i n  no way derived from the  Spanish or  Mexican governments. 
Moreover, it does not appear t h a t  these  Indians were occupying 
the  lands i n  question when t he  a c t  was passed. 

"Barker v. Harvey, 181 U.S. h81, 45 L. ed. 963, 21 Sup. C t .  
~ e ~ . 6 9 0 , d o e s  not support t h e  defendant's contention. There 
t he  Indians whose claims were i n  dispute  were Mission Indians, 
claiming a r i gh t  of occupancy derived from the  Mexican govern- 
ment. They had f a i l e d  t o  present t h e i r  claims t o  the  commis- 
sion, and t h i s ,  it was held, cons t i tu ted  an abandonment. The 
Indians here concerned have no such claim, and a r e  not  shown 
t o  be within the  terms of t he  Act of  1851 i n  any respect .  It 
fu r ther  appeared in t h a t  case t ha t ,  p r i o r  t o  the  cession t o  
t he  United Sta tes ,  the  Mexican au tho r i t i e s ,  upon examination, 
found t h a t  the  Indians had abandoned t he  lands, and there- 
upon made an absolute grant  t o  t he  p l a i n t i f f ' s  predecessors, 
and, t h i s  grant having been confirmed by the  commission, a 
patent  f o r  the  lands had issued. 

The same reasoning and conclusion would apply t o  United S ta tes  v. T i t l e  

Insurance e tc . ,  supra. 

Accordingly, we a r e  of the  opinion t h e  Indians of Ca l i fo rn ia  were 

no t  required by the 1851kc t  t o  present t h e i r  present claim f o r  con- 

f irmation and t h a t  they a r e  not barred by such f a i l u r e  o r  sa id  Act from 

a s s e r t i n g  the present claim. 
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INDIAN RESERVATION LANDS 

Subsequent t o  the cession t o  the  United S t a t e s  by t h e  Treaty of 

Guadalupe Hidalgo of the  Ca l i fo rn ia  lands, the  Government s e t  as ide  

f o r  exclusive Indian use reservat ions  with an aggregate acreage of 683,359. 

A large par t  of t h i s  reservat ion land is, according t o  t he  maps in evi- 

dence, located within Area B, but  the  evidence i s  in su f f i c i en t  t o  show 

the acreage o r  the  locat ion of such lands within Area Be Further proof 

must be made by the  p a r t i e s  a s  t o  t h e  locat ion and acreage of  the  lands 

within Area B and the  amount thereof should be excluded from the  p a r t  

of Area B f o r  which the  defendant i s  l i a b l e ,  

It appears from the proof and the  evidence of  which we may take 

notice,  t h a t  611,226 acres  of t he  reservat ion lands, valued a t  $1,25 

per acre  o r  $764,032.50, were charged a s  o f f s e t s  aga ins t  t he  Indians 

of California,  pe t i t ioners  i n  t h e  case brought under t he  Act of May 18, 

1928. 102 C.  C l s ,  837, 839. Whether an adjustment of some kind should 

be made because of t h i s  o f f s e t  does no t  appear necessary t o  determine 

a t  t h i s  time as it presents a problem t h a t  can b e t t e r  be submitted and 

determined a t  some fu ture  stage of t he  case, 

UNCOMPENSATED TAKING OF INDIAN LANDS 

It i s  an undisputed f a c t  t h a t  the  lands  in Cal i fornia  were taken 

from the  Indians who occupied them, by t h e  United S t a t e s  without com- 

pensating them f o r  t h e i r  o r i g ina l  Indian r i g h t s  therein ,  unless the  

judgment obtained by the  "Indians of Californiaf1 i n  19k4 under t he  Act 

of May 10, 1928, can be considered compensation. 
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Counsel f o r  pe t i t i one r s  point t o  a number of  events and a c t s  on the 

par t  of the  Government, such a s  the mi l i t a ry  occupation of California, 

the negotiation of the  eighteen unra t i f ied  t r e a t i e s  with cer ta in  Indian 

groups and the survey and granting of pre-emption r i g h t s  t o  s e t t l e r s  on 

California lands by the Act of March 3, 1853, 10 S t a t .  244 -- t h i s  Act 

a l so  made large grants t o  the S t a t e  of Cal i fornia  f o r  i t s  common schools, 

a seminary of learning and fo r  public buildings -- a s  indicat ing a taking 

of Indian lands. None of these a c t s  can be considered a taking of Indian 

lands by defendant. The mi l i t a ry  occupation was obviously a temporary 

protective measure and no Indian lands were relinquished by the 18 t r e a t i e s  

because they were re jected by the Senate. And the  Act of March 3, 1853, 

operated only on those lands which had become public domain by the Act 

of March 3, 1851, 9 S ta t .  631. 

The Act of March 3, 1851, on the other hand, discloses  a p la in  and 

de f in i t e  purpose t o  terminate Indian t i t l e s  t o  a l l  California lands tha t  

were not f i n a l l y  decided by the Land Board created by t h a t  Act, or  the  

Federal Courts on appeal, t o  be val id  grants by e i t h e r  Spain or Mexico 

up t o  May 13, 1846. The per t inent  provisions of the  Act ( ~ e c .  13) read: 

"That a l l  E a l i f o r n i a 7  lands, the claims t o  which have 
been f i n a l l y  rejected b? the commissioners in manner herein, 
or which s h a l l  be f i n a l l y  decided t o  be inval id  by the 
D i s t r i c t  o r  Supreme Court, and a l l  lands the claims t o  which 

r 

s h a l l  not have been presented t o  the said commissioners with- 
i n  two years  a f t e r  the  date of t h i s  Act b r c h  3, 185IJ, 
s h a l l  be deemed, held, and considered as-part of the public 
domain of the  United States ;  . . . tt  

The plain  e f f e c t  of the quoted provisions of  the  1851 Act, when read 

i n  connection with the other provisions of the Act, i s  t h a t  a l l  lands in  

California not included in val id  pr ivate  land grants  made by e i t h e r  

Spain or  Mexico up t o  May 13, 1846 ( ~ r t .  2d of Protocol, dated May 26, 

1848) became vested in the United S ta t e s  f r ee  of Indian r ights .  
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The Act of March 3, 1851, w a s  primarily f o r  t he  purpose of  per- 

formance by the  United S t a t e s  of i t s  t r e a t y  obl igat ions  t o  s e t t l e  the 

t i t l e s  of grantees of p r iva te  land gran ts  made by Spain and Mexico f o r  

lands i n  California.  United S ta tes  v. OIDonnell, 303 U.S. 501, 512. 

But the Act went beyond t h a t  purpose fo r ,  a s  shown by the  j u s t  quoted 

provision of Section 13, it declared, i n  e f f e c t ,  t h a t  a l l  California lands 

not included i n  legi t imate  Spanish or Mexican gran ts  confirmed (uacknowledgedi') 

by the  Commission created f o r  t h a t  purpose by t h e  Act, o r  by the  Federal 

Courts on appeal from the  proceedings and decis ions  of t he  Commissioners, 

or  f o r  which claims were not presented within two years  a f t e r  the  date 

of the Act, s h a l l  become p a r t  of the  public domain, Since no provisions 

were made i n  t he  1851 Act fo r  presenting claims f o r  lands i n  California 

held and occupied by the  aboriginal  inhabi tants  thereof ,  the  Indians of 

California,  t he  Indian lands became p a r t  of the  public domain. And, a s  

s ta ted  above, the  Indians received no compensation f o r  t h e i r  abor iginal  

r i g h t s  i n  sa id  lands, 

Mention was previously made of the  case, Indians of California v. 

United S ta tes ,  98 C. C l s ,  583 and 102 C,  C l s .  837. The case was brought 

i n  the  Court of Claims by a claimant expressly defined i n  the  Act a s  

"Indians of Cal i forniaw and they obtained a gross judgment of 

$17,058,941,98 from which was deducted ce r t a in  o f f s e t s  reducing the  

judgment t o  a n e t  recovery of about $5,000,000. The f i n a l  award (132 

C. C l s .  837) made by the  Court of Claims cannot perhaps be considered a s  

cornpensation fo r  the  lands taken by the 1851 Act f o r  t he  award was made 

on the  b a s i s  of the  value of the lands included i n  t he  18 unra t i f i ed  

t r e a t i e s ;  however, s ince the  award was d i s t r i bu t ed  t o  subs tan t ia l ly  

the  same Indians,  or  t h e i r  descendants, who were l i v ing  i n  California 
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a t  the time we acquired the  lands, Congress may decide t o  deduct from any 

appropriation t h a t  may be made herein the  amount of the  judgment awarded in  

the former case. 

LAND USE AND OCCUPANCY 

One of the most d i f f i cu l t ,  if not the  most d i f f i c u l t ,  questions we have 

t o  decide i s  what California lands the pet i t ioners  ac tua l ly  occupied and used 

f o r  t h e i r  subsistence, tha t  is, the  lands they exploited f o r  t h e i r  day t o  day 

existence. 

We can proceed with our inquiry with the  basic fac t ,  which nobody questio. 

t ha t  Indians occupied and used California lands from time immemorial and as  

the aboriginal inhabitants thereof. 'Be native population is unknom, but 

estimates range from a high of 700,000 t o  260,000 by Dr .  Merriam and 133,000 

not an homogenous group, but were made up of many groups o r  t r i b e l e t s  which 

compose many l inguis t ic  divisions o r  na t ional i t ies  i n  California. It has 

been estimated by Dr.  Kroeber tha t  there were 500 o r  more Indian groups in 

California about the time we acquired California from Mexico i n  1848. ( ~ e c o r d  

pp. 29-30, 129, 153 and 498). These t r i b e l e t s  occupied and used f a i r l y  well 

defined areas dependent i n  s izes  upon the  economic resources of the  par t icu lar  

area and the  population requirements of those l iv ing  i n  it, O f  course the  

degree of use of lands varies with conditions, as Dr .  Beals, a witness f o r  

the  defendant, described it: 

"The evidence, it seems t o  me, shows clearly tha t  
there was a great deal of difference in the in tens i ty  of 
use. Some areas which had no economic resources were 
simply, if v is i ted  a t  all . . . traversed in  get t ing 
f r o m  one place t o  another." ( ~ r a n s .  p. 1645). 

And D r .  Kroeber ( ~ e f .  Eke 188), a witness f o r  petit ioners,  states respecting 

land use by the Indians of California: 
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I1Land 'actually used and occupied1 by native groups 
i s  going to  be hard to define because it sl ides off i n  a 
gradient. A s i t e  set t led with houses is certainly both 
occupied and used. But the watershed ridge that  bounds 
the valley of this group might never even be visi ted ex- 
cept in pursuit of a wounded deer, or perhaps chiefly a t  
a gap through which a t r a i l  ran t o  the next valley harbor- 
ing a d is t inct  but friendly group, I n  between these ex- 
tremes were a l l  transitions of utilization; frequent, 
limited, occasional, rare; practically none," 

The difference i n  use was caused, a s  the above statements imply, by 

variations i n  climate, topography, elevation, soil ,  vegetation, etc, , 
a l l  of which determine the quantity of economic resources i n  the various 

sections of the state. It is not necessary that  the Indians prove tha t  

each of the 500 or  more t r ibe le t s  occupied and used every acre of the 

lands they claimed; that  was not and cannot be done, as  witnesses for  

the petitioners have frankly admitted. There i s  comparatively l i t t l e  

proof of actual occupation and use of specific t r ibele t  areas i n  Cali- 

fornia, and i f  proof of such use i s  necessary, the petitioners have 

failed i n  thei r  proof, however, there i s  proof by noted anthropologists, 

based upon years of study of Indian culture, habitats and ways of pro- 

viding the i r  subsistence, that the Indian groups used and occupied the 

lands in accordance with the Indianwry of l i f e ,  It must be borne i n  mind 

that  i n  aboriginal times these Indians obtained thei r  subsistence from the 

natural products of the so i l  and waters of the areas they occupied, Such 

an economy did not require an intensive cultivation of the s o i l  f o r  the 

Indians of necessity exploited the places which provided the necessaries 

of l i f e .  The resources the Indians relied upon for  subsistence were not 

uniformly distributed; they were largely seasonal and in  scattered places, 



requiring t ravel  of considerable distances in t h e i r  gathering, fishing 

and hunting act ivi t ies.  Game animals moved from place t o  place in search 

of food and had t o  be followed. The importance of f lora  and fauna i n  a l l  

regions of the s t a t e  cannot be gainsaid, and the search fo r  such resources 

was continuous and covered areas that  were unproductive as  well as  those 

that  were, because of the variations i n  the production of the natural re- 

sources from year t o  year o r  even from season t o  season i n  many years. 

Furthermore, it i s  plain that  because of the uneven and rather sparse 

distribution of the available natural resources i n  the state, large areas 

of land were needed to provide subsistence. The Indians' permanent and main 

habitabwere, i n  general, i n  locations which provided the greatest abundance 

of natural resources, but they were required, and generally did, extend 

thei r  searches over large areas beyond the i r  places of permanent settlement. 

The record is  replete with proof of temporary camps occupied by the Indians 

in their  seasonal gathering, fishing and hunting operations which covered 

large areas i n  the mountains, plains and deserts. It i s  no doubt true, a s  

the Government contends, the higher elevations in  the mountains and some 

large desert areas produced l i t t l e  of economic importance to  the Indians, 

but such places had limited uses and were a part of the areas claimed and 

defended when necessary by the t r ibele t  occupying it, 

ECOLOGY OF C A I r n R N I A  

The Government has introduced into t h i s  case an ecological analysis 

of the natural resources of California available t o  the IndLans and the 

way those resources affected the extent of the use of the lands by the 

Indian inhabitants. The petitioners condemn the ecological approach a s  
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not only novel in Indian l i t i g a t i o n  but speculative. However, the Government 

has presented similar defenses i n  other cases heard by the Commission, al- 

though not labeled ecological analysis. See Coeur d8Alene Tribe v. United 

States, 4 Ind, C l s .  Con, 1; Chinook Tribe v, United States, 6 Ind, C l s ,  Come 

177. There a r e  several other cases in which the defendant presented testimony 

concerning "nuclear areas" and "primary subsistence areasn which a re  similar 

t o  the  ecological approach. 

The primary value of the ecologic approach t o  the  problem of land use 

and occupancy by the  Indians of California l i e s  in the  paucity of proof of 

actual use and occupancy of the lands, a s  we understand the  Government's 

position. The proof of actual  use is i n  the  main based upon anthropological 

studies and research. Proof of actual  use by Indians of given areas i s  of 

the most general character, and, considering it i n  the aggregate, the areas 

constitute but a re la t ive ly  small par t  of the  t o t a l  lands involved in  t h i s  

case, Area Be We must, a s  the anthropologists did, reason and assume from 

our knowledge of the culture of these aborigines t h a t  they l ived and had 

t h e i r  permanent abodes i n  places best  suited t o  the i r  economic l i f e  and which 

they exploited as  the primary sources of t h e i r  subsistence and a t  the same 

time, or  a t  l e a s t  i n  connection therewith, they exploited the available re- 

sources i n  the  l e s s  productive t e r r i to ry  surrounding o r  in the v ic in i ty  of 

t h e i r  settlements. 

An ecologic analysis of the area here under study involved the division 

of the t e r r i t o r y  in to  a nunber of zones according t o  t h e i r  economic importance: 

(1) those of intensive use -- these generally included the settlements o r  

surrounding t e r r i t o r y  consisting of about one-fifth of a claimed area from 
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which as high as  80 per cent of the subsistence was derived; then follows, 

(2 )  zones of l e s s  intensive use; (3 )  seasonal use; (4) infrequent use; 

and ( 5 )  the l ea s t  use of any but, nevertheless, used f o r  crossing, t ra i l ing  

or  occasional use of sacred places located therein, and pe~haps, on occasion, 

to defend the more important areas. Obviously, the analysis above mentioned 

concerned the s t a t e  as a whole i n  i t s  general application, but it was applied 

to specific lands, some of which a re  in Area B. 

We believe the study of the economic resources of the s ta te  and the i r  

relationship to  the quantity of land required t o  support the Indians i n  the i r  

way of l i f e  has value i n  understanding the economic picture. However, we 

cannot accept the Government's thesis  that the resources of the s t a t e  or any 

part thereof can be determined mathematically by assigning a large percentage 

of subsistence derived from a sma l l  part of a given te r r i to ry  and reduced 

percentages of subsistence in other areas of a ter r i tory  claimed by a par- 

t icular  t r ibelet .  The testimony and the ethnographic l i tera ture ,  of which 

there are volumes in evidence, show that  the Indian groups ranged throughout 

the i r  respective t e r r i to r ies  i n  t he i r  gathering, hunting and fishing exertions. 

While these Indians were never considered nomads, the i r  exploitation of the 

available resources in a given te r r i to ry  required frequent and extended trav- 

eling within the ter r i tor ies  claimed. We believe it unrealist ic  and contrary 

t o  the Indian mode of l i f e  t o  r e s t r i c t  Indian t e r r i t o r i a l  r ights  to  the lands 

which would simply provide adequate subsistence and disallow thei r  land claims 

to the areas which were of secondary importance or supplemental to  the main 

sources of supplies. We suspect t e r r i t o r i a l  expanse was a s  much the desire 

of these primitive peoples as  it is characteristic of the white man fo r  there 



area f o r  s a l t ,  edi.ble seeds znd insects, f l i n t  a~i: other i ~ p o r t m t  supplies 

were i n  most cases not avail$5le i n  t he  confined areas of valleys but 05- 

tainable from deser t  areas, 

WE C!iJJFCRi,'IA I . I I S I O ? !  I,!LTTDS 

Seginning in year 1769, the Spanish authori t ies  began the esiablish.nent 

of Kissions in Californiz. The purpose of the IEssions vas f o r  the  s p i r i t u a l  

and m t e r i a l  bettemient of the native Indians. Bck~ee;? tha t  year and 1C23, 

tw~nty-one 15ssions were esbbl-ished bt!!'Lxeen Szn Dlcgo on the south and %II 

Francisco on the north, Tie 2Essions vere gc-wr~ally located a t  places the 

Indians had prev5ously found bes t  su i t ed  t o  their cecds, The so-called 

"Hission Lzndsfl were 02 two types, accor?inz t o  t h e  report of the Ccm- 

missi&ers appointed under t5e Act of Eizrch 3, 1&l, 9 Sta t .  631, Section 16, 

"to ascertairl asd r q o r t  t o  the  Sezratary of tho Interior t5e tenure by which 

the I'iission lands a r e  held . . . "; cx-iely, those "co:rsisting of t h e  chwckies, 

ccneteries, cerb-_i.n gar3e:ls, E t c i;hich -,:as la521 c - . ~  church p m p z t y .  21e a r e  

not concerned 15th this t ~ p e  of KissLon p r c p r l y  'cecausc it a a r e n t l y  
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x2s considexd as belonging t o  the  Cntholic Bcshsps a s  the represen ta t ive  

of t he  Chnrch. T M s  property w a s  c o d l m e d  t o  t he  Bishop by decrees of 

sa id  C o m i s s i o ~  and. i s  included i n  t h e  g r a l t s  l i s t e d  and shom on Pe- 

t i t i onens '  EX. fiK-13 znd Defendant's Ex, 160. Tne c o ~ f i m e d  acreage of 

Church Property conp i sed  only about 42,469.73 acres ( ~ e f  endant ' s Exso 

p. 2, and 230).  

The second type of lznds are described. i n  said repl't a s  follows: 

"The second, m9re p r q e r l y  di?si,mat,ed. as t he  I~llssion 
la~c!s ,  cozprises those l a rge r  t r a c t s  aromd, o r  i n  near - 
pro-Xbni'cy to,  t h e   fission buildings, ><cicli xere use2 f o r  
cu l t iva t ion  and grazing by the  Neop'qrtes, u.xder t he  super- 
intendence of t he  p r i e s t s  i n  charge of t he  rzspect ive  
missiclzs. As t o  these  lands, t he  I.lexican goxr iment  evi- 
dent ly  never recognized any -- t i t l e  i n  t h e  chr-ist imized 
Indians, ~rho, connected xitin the ~ i s s i o n a . ~ -  establishment, 
l i ved  upon then, 'ice regulations adoptJed urder  t h e  c o b -  
n iza t ion  law on t h e  21st Novenber, 1828, ririthlisld then, f o r  
the t - h e  b e b g ,  frml ganf ; ,  but a f t t e  t h e  sc-ularizat.ion l a x  
of 1833 vas ~ . z l c t ed ,  grants Irere made of por'cions of these  
lands, f-rom time t o  time, t o  indivici~.al  appl icmts ,  m e  
r i g h t  of Lhe chr i s t iu l i zed  I ~ G i m s  r es id ing  u p n  t h m  t o  
preference, i n  t h e i r  application t o  t h e  government f o r  grants,  
was repeatedly declared by the  pcbl ic  off icers ,  b u t  no t i t l e  
was recognized as exis t ing i n  t hm,  ~ i t h ~ u t . ,  o r  independent 
of,  a specific grant  by the  competei~t authorli;ies, Many of 
these  f n d i s m  procured grants froin t h e  governor, r:hich u sua l l y  
covered only srmll  t r a c t s ,  and claims formCc.;i on these  g ran t s  
have been prcsen-t3d t o  *,the Cornmission, and confirmed t o  t h e  
grantees o r  the i r  legal, representatives,  VKth t h e  exception 
of those claiming under such grants, therefore ,  t h i s  Con- 
mission i s  no t  aware of any t i t l e  recognised by t h e  Xexican 
nat ion by which any of these lands a r e  held  by the  Indians, nor 
has any proof been pressnted t o  us, i n  t h e  cou_rse pf our b-- 
vest igat ions ,  ~Zcich could mthor ize  the  reco,-nitiorr of t i t l e  i n  
them, e x c q t  mder specified gr~nts. " 

A s  sf-ow~ by t he  repor t  and, as appears i n  othzr evidence, t h e  a r ea  

designated a s  'TLssio~l Landsr1 was l a rge  f o r  on theso l m d s  extensive f a n k g  

and ranchin= operations by the  Ins iaq  Xe~pfijrtes condxct~,d L L W ~ P  the 



&,rec';ioz of th? i k s i o r  *icsCs, Lniii.ai?s r:c;.e r x r u i t e d  from those 

gronps near t h s  e s t & l i s h ~ c l  JIissions, a2d even f ronl considerable 

d is tzqces ,  f o r  i . ? s tmc . t ion  in Ckr.istiz-njty 2nd c i ~ ~ i l i z a l i o r !  2nd t r n in ing  

i n  a g r i z u l t u r ~ l   pursuit?^, 

Tnere i s  tcs-lii.sny and doc~=er-La.,y etidencc: t o  t h e  e f f e c t  that 2s 

. much as one-fo-uth t o  one-tI5r.d of t h e  lands in California were a f fec ted  

by .the I~I iss ior  a c t i v i t i e s .  T:Gs m2y be t r u e  f o r  tilt tvrenty-one 15.ssions 

extended general ly  from t h e  south t o  a d i s t m c e  of over 1~08 ~Lles t o  the  

v i c i n i t y  of S m  F r a c i s c o  on thn, nor th  2nd eacEi 1-lission c i r c ~ ~  most of i t s  

converts  from t h e  a reas  surrmnding t h e  Hission. me Hission s t r i p ,  cle- 

f ined  by D r ,  Cook ( ~ e f .  Ex. 102, p, 3) a s  !'the rcgion from which I-;issions 

drew most of t h e i r  converts" no ciou-bt embraced a vas t  t e r r i t o r y  and might 

well,  i n  t h e  aggregate, cover as much as one-fourth of t h e  s t a t e ,  

The P Y s s i ~ n  activ5ties brought from s u r r o u ~ d i n g  areas  t o  t he  Yission 

many Indians ,  'BE Govern-ent p laces  t h e  mmbcr of r e c ru i t s  a t  64, OCO, a 

figure calculated by D r ,  Yzoebcr, pe t i t io r , e r s l  ~z i tness ,  2nd concludes t h a t  

t h a t  maDy Indim-s l e f t  t h e i r  ancier.@ abodes and seLtled permanently in t h e  

Mission establishme.ilts, 1-fe do not s top  t o  question the  f igure ,  b u t  it covers 

the total number of Indians  c o r h g  froin t h e  E iss ion  s t r i p  during t h e  64 yea r s  

of the ex is tence  of the  Missions, kccording t o  2s. Cool: ( ~ e f .  EX, 128, PO 121, 

the l a r g e s t  K s s i o n  popu-lation did not exceed 21,100, the  1820 fi ,we,  ad 

had dro?ped t o  15,003 a t  the  t - h e  of secular- iz . t ion LI 1833-183b. The &ent 

of miss ion iza t ion  of t h e  Kission s t r i p  i s  con j s c twa l ,  It tias s u % s t a l t i a l  

i n  t h s  a r e a s  whsre t?ic Ibjissio?s we~e  e s L ~ b l i s h e d  bncaxc  -L!![3se pTaccs we?e 

where. ... t h e  Ind ians  l i ved  r.+ien the  Nissions x c r a  loca",Z. I t  was lcss i n  t h e  
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areas nore d i s t ~ n t  f ron  %he Nissions, A t  my rzh, $73 gzther f ron  Cle 

e t i d c x s  t h a t  t1it.h few cxcep.i.io:ls no t r i b e l e t  -~ol lmtar i l  y coxpletely 

abandoned i t s  t r i b z l  hoXe an2 upon secu.larization many, i f  no t  a majcrity, 

of the  rnissionized Indians returned t o  the i r  ancient  habi ta ts .  It i s  ap- 

parent t h z t  t he  Mission program made extensive inroads i n  t he  membership of  

t h e  various groups, but by the time we acqu-ired California -- about 25 years  

z f t e r  the  c l e r i c a l  establishnents had bccn abolished -- t h e  Indian groups 

had generally returned t o  t h e i r  s t a t u s  a s  5 . t  existed p r io r  t o  t h e  1.Ession 
- _  

period. 

The Comnission therefore concludes t h a t  the  Indians have proven abo- 

r i g i n a l  Indian t i t l e  t o  a l l  of sa id  lands i n  Area 3, except those  Spanish 

o r  Me,xican grants located thereir,. The Cmnission fu r the r  coizcludes t h a t  

t h e  United S t a t e s  extinguished sa id  Indian t i t l e  t o  these  lands  by v i r t u e  of 

the  prov5sions of Scction 13 of the  A c t  of Narch 3$ 1 6 j l j  and -that t h e  Ind ians  

received no conpensation therefor. Tne case  r-rilll no:? proceed t o  a determination 

of t h e  acreage of sa id  Area B, l e s s  t h e  Spanish and Mexican land g ran t s  a16 t h e  

reservations s e t  as ide  i n  Area B, the v a l ~ e  thcrcof as of t h e  d a t e  of acqui- 

sFtFon by t h e  United Ste?.~::, 2nd. Lhc qacstion of 12x.t o f f se t s ,  i f  any, t h e  

United S t a t e s  may be en t i t l ed  t o  under t h e  provis iors  of t he  Indian Claims 

Commission Act. 
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FXgar E. Y i t t  - - 
Chief Gomissioner 




