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Corrmissioner, delivered the  opinion of the 

The pet i t ioner  i n  t h i s  case, The Osage Xatior, of 

Commission. 

Iadians, , i s  t he  .. 

successor t o -  the Great Osage and L i t t l e  Gsage Tribes of American 1ndim.s 

and 9s a t r i b a l  organization reccgnized by . the Secretary of the  i n t e r i o r  

a s  having authority t o  re?resent the Csage Indians. The. C o d s s i o c  has 

f c m d  in t h i s  case, a s  it has . i n  the previous action of The Osage Eation J 

of Indiazs v, The Ucited States cf knerica, 1 Id. CL. Cot,.?.. b3, t h a t  

petitioner i s  ent i t led . to  ir;iii~t=;,? t h i s  act ion befare t h e  Co=isslttn. 

Pe t i t i one r  seeks a reccvery of the s ~ i  of $1,392,338.71, which 

amomt represents payzlents frm the Osage Tr5?x1s o i l  =S gas royzlty 
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funds t o  the County of Osage, Oklahorra, f o r  use in the construction 

and maintenance cf roads znd bridges in t h a t  county. The pe t i t i one r  

or iginal ly  alleged that the cla-h s e t  for th  i n  t h i s  ac t ion  was one i n  

law and equity a s  w e l l  a s  a claim based upon f a l r  and hormrable deal ings 

not recognized by any exis t ing ru le  of law or equity. Hoxever, the  

Court of C l a i m s  had found in Congressional Referral  Case hTo, 17763 t h a t  

the Osage Tribe had no l ega l  o r  equitable r i g h t  t o  recover the  claimed 

sum  h he Osage Tribe of Indians v. The United States ,  102 C. C l s .  545) 

and pet i t ioner  s ta ted a t  the hezring in t h i s  matter on November 2h, 1958, 

t h a t  the claim is  limited t o  one based on f a i r  and honorsble deal ings 

under Sectior, 2, Clause 5 of the  Indian Claim Comnissim Act (Tr. p. 3 ) .  

par t ies ,  a re  as follows. 

The Osage Tribe of Indians sold t h e i r  lands i n  Kansas and bought 

from the Cherokee Nation a t r a c t  consisting of some 1,470,559 a c r e s  

of land uhich rim comprises Osage COU& i n  the S ta t e  of Oklahoma. 

Payment f o r  the t r a c t ,  iz the amount of $1,099,137,hl, was made t o  t h e  . 
Cherokees fromthe proceeds of the sale of the Kansas land a ~ d  on 

June a, 1883, the land was deeded by the Cherokee Nation t o  the United 

S ta t e s  t o  be held i n  t r u s t  f o r  the use and benefi t  of the  @sage and 
i r  .. = 

k n s a s  Indians. 

The Osage Indians occupied t h e  acquired l a ~ d s  in cogrmn u n t i l  

they were a l lo t t ed  t o  the menbers of the t r ibe  pursuant t o  the Act of 

June 26, 1906, hereinafter referred t o  as the 1905 

~ d e d ,  among other things, t h a t  the surface of a l l  

Act, .That .Act pro- .! 
the land belonging 
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t o  the Cszge Tribe of Indians I n  O k l a h o ~  Terr i tcry with the exception 

of an ins igni f icant  amount, should be divided mong the  ~ e n b e r s  of the 

t r i b e  but t h z t  the o i l ,  gas, coal, and other minerals upon sa id  ellotted 

lands should be reserved to  the use of the t r ibe  for  a period of 25 years, 

a t  the expisztion of ~ h i c h  they should be the property of the indivtdual  

owners of said land uriless othemise provided fo r  by Act of Congress. 

The Act fur ther  provided tht the r o y d t i e s  received from o i l ,  gas, coal  

and other mineral leases  should be placed i n  the Treasury of the  United 

States  t o  the credit, .of the  zre~bers o f  the Csage Tribe of Indians t o  be 

distributed, a f t e r  cer ta in  zl1at;ances fo r  schools and an emrgency fund, 

t o  the individual members of the t r ibe .  k s m n t  t o  t h s  provisicns o f  

the 1906 Act the t r a c t  xas  a l lo t t ed  t o  the nrenbers of tiie O w e  Tribe 

which tinen nwbered 2,229, with each persor. receiving an average of 

about 657 acre s . 
Thereafter leases  for  o i l  and gas purposes were ma2e by the  Osage 

Tribe, through ' i t s  t r i b a l  council with the approvzl o f  t he  Secretary of 

the In t e r io r .  Producing o i l  and gas wells were d r i l l e d  on the  Osage 

lands royal t ies  were pa53 t o  the xerrbers of the t r ibe .  The r o y a l t i e s  

were modest i n  amount f o r  the first few years, but, co-mmencing in  1917, 
- .  

b e c a ~ s  r a t h e r  substantial ,  amounting t o  $8,090 per headright i n  1920- 

I n  the  report  of the Somli,ssioner of Icdian Affairs  f o r  the f i s c a l  

year ended June 30, l92C, it i s  written, "In t h a  northeast corner of 

Qklahorrz i s  the Osage Indiz~. Reservation, belonging t o  about 2,100 
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wonderful o i l  producing f i e l d s  the country, and i t s  wel l s  d a i l y  

paur great  wealth u?on these I n d i a x .  ( ~ e f .  Ex. 8, p. bl) . The l a rge  

sums which accrued from the o i l  2nd gas roys l t i e s  were then required 

t o  be paid q u a r k r l y  t o  each member of the t r i be ,  and it w a s  reported 

t o  have led the Osage Indias in to  2 l i f e  of extravagance and reckless  

spending. Xany of the tribesinen becans deeply involved i? debt and 

me;-chats and professional people took advantage of t he  Indians1 ignorance. 

I n  1920 iden t i ca l  b i l l s  were introduced i n  the  Senate and Hoase of 

Representatives t o  provide, arncng other things, t h a t  t h e  minerals covered 

by the lands of the  Osage should be reserved to the t r i b e  f o r  an addi- 

25 years and t h a t  the State  of Oklzho~na should be- authorized t o  

gross production tax upon a l l  o i l  and gas belongicg t o  o i l  and 

gas lessees produced i n  Osage County and that t h e  Secretary of the  

I n t e r i o r  be authorized and directed t o  t o  Osage County 3% of t h e  
. . 

Osage t r i be*  s royal t ies ,  such noney t o  be used only f o r  thk construction 

and maintenance o f  roads and bridges in Osage County. A t  the lengthy 

hearings by both Senate and House Co,nittees, the-  ~ndians e-upressed t h e i r  

approval of the b i l l  its passage w a s  reconmended by tkte I n d i a  off ice  

and the Secretary of the  Inter ior .  $ -  

Ttte House Cornittee on I n d k n  Affairs, k d n g  recetved nuch evi-  

dence t h a t  the Osage Ind ims  had been receiving fabhollsiiims of mozley 

from their o i l  and gas roya l t ies  and leading a l i f e ,  of extravagant 

3ixnding,  amended the proposed leg is la t ion  t o  l imi t  , r o y d ? ~  ~ a ~ s n t s  

to Osages uho did not have ce r t i f i ca t e s  of conptsncy  and p-ovided 



Secretary of  the  Intsrior f o r  the  bene f i t  of such individual Indians.  

The House Coici t tec  s ta ted t h a t  it a l s o  smended the taxation provisioc 

of the  b i l l  t o  provide " tha t  t'ne Osage Tribe s h a l l  be t a e d  . . . a s  

a r e  all other c i t i zens  of Oklahcri under the  laws of t h a t  S t a t e n  and t o  

provide t h a t  an addi t ional  s-jl;; of 1$ cf  the  Tr ibe ' s  o i l  and gas r o y a l t i e s  

should be paid t o  Osaze Countj~ t o  be used f o r  said  Couiity only f o r  t he  

construction and raintenance of rcads 2nd br idgzs  therein.  The b i l l ,  a s  

amended, passed both the Eouse of Re2resentatives ar.d the  Senate and 

became the Act of Z r c h  3, 1921. It w i l l  he re inaf te r  be re fe r red  t o  a s  

the  1921 Act. 

Under tine proxrisions of Sectioz 5 of t he  1921 Act, the  Secretary 

of t h e  In t e r io r  paid t o  Osage Comty t h e  reqxired 1$ of the o i l  and 

gas roya l t i e s  mtil t h a t  provisicn was recovec! by the j o in t  reso lu t ion  

-* of Apr i l  25, 19.b. During thai, period - 
paid t o  Osage Comty. It i s  t h i s  i tem 

the sm of $1,092,338.,71 was 

f o r  which the  pe t i t i one r  ncx seeks 

recovery from the  United States.  

1% i s - p e t i t i o n e r ' s  ccntenticn t h a t  t h i s  paynent of 15 of t h e  TribeTs 

o i l  and gas roya l t i e s  violated the sAland=rds of f a i r  and honorable 

dealings betxeen t h e  h i t e d  SLtates and the Gsag2 Indians. Pe t i t i one r  

consent and for  purposes not bezef ic ia l  t o  the  Tr f ie .  A s  a r e s u l t ,  it 
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- c o n s i d e r i ~ g  t h s  question cf whether t h e  requirement t h a t  1$ of 

the  Gsage t;.iSzl rcg2'l'vi.e~ 51 ?aid t o  Osage Cotrlty f o r  thp ixa~htenance 

a x ?  c o n s t r ~ c t i o n  of roads and bridges i n  t h a t  County was an ac t i on  

which ~ i o l a t e d  the standzrds of fz i r  and honorable dealihgs r e f e r r e d  t o  

in Section 2, Clause ( 5 )  of the  Indian Claims Cormission Act, we must 

axamhe the  nzny f ac to r s  which led  Congress t o  enact  t h e  c o n p l s h e d  of - 

j rovision.  For a s  the  Court of C l a i m s  s t a ted  i n  t he  case of The Snake 

or  Fiute I n d i z s  of the Fomer Malheur Reservation in Orezon v. The 

L 
United Sta tes ,  125 C. C l s .  2L1, 270: 

"A d e t e r n i x t i o n  of ~ f i e t h e r  o r  not  a course of dealing 
by the  United S ta tes  with and r e l a t i on  t o  bands o r  a 
t r i b e  of Indlkns xas  in the  l a s t  m a l y s i s  fair and ho2or- 
able, can be rrade only a f t e r  a very thoroug3 and c z r e f u l  
consideration not only of &at  xas ac tua l ly  done, b u t  a l s o  
of t h a t  which was not  doze and the  motives and ~ ~ c u m s t v l c e s  
surrounding ad underlying t he  over t  a c t s  of t 5e  pa r t i e s ,  
and t h e i r  in tent ions ,  e tc .  It i s  of ten t h e  case that an 
act ion which, OD i t s  face, appears t o  be c r u e l  o r  shocking 
t o  the conscience, may, when exa rhed  and analyzed i n  its 
coxplete context, be found t o  have some moral j x s t i f i c a t i o n  
which e i t h e r  mit igates  or e l i d i ~ a t e s  e n t i r e l y  the  apparent 
c rue l t y  of the  action.  The evidentiary f a c t s  based on t h e  
circmstances es tabl ishing such j u s t i f i c z t i o ~ ,  o r  t h e  l a ck  
of it, a r e  f a c t s  a s  indispensable on the  i s s ~ e  of f a i r  and 
honorable dealhgs, as the bare f a c t s  of t he  deal ings  them- 
selves. " 
The Cornmission, o-rerruling defendant's objections, ha s  admitted i n  

c ~ i d e n c e  2nd considered a l l  exhibi ts  i n t roduc~d  by pe t i t i one r .  

@on a ca re fu l  and thorough exan,Ination of a l l  t he  f a c t s  as re -  

vealed by the  record i n  t h i s  case, the  Conmission camot  agree  wi th  t 5 e  

conrentions of pe t i t ioner  t ha t  the  Enited S ta tes  acted urlfairl3- and 

dishonorably i n  t h i s  xa t te r .  The evidence esAablishes t h s t .  t h e  Osage 

Indians were receiving a very s ~ b s t a n t i a l  incoze dwing  t h e  y e a r s  



irrunediatelj. pr ior  t o  tt?e ?assage of the 1921 Act. IIowever, they were 

not receivirlg the f u l l  benefit  of t h e i r  incoae because of the  g rea t  

extravagance and reckless spendlng hab i t s  of the Indians and the f a c t  

t ha t  they were easy prey fo r  t'ne unscrupulous inerchants and professional  

people vho took advantage of the Indians ipo rance .  It xas c l e a r  t h a t  

the Osage Indians were in a posit ion t o  u t i l i z e  some of t h e i r  funds t o  

e f fec t  r a t e r i a l  b.?rovements which would provide 2 more usefu l  and 

las t ing  benefit  t o  themselves, It was cer ta tn ly  desirable  t i t a t  t he  

moneys realized from the  Tribe 's  n inera l  resources be used f o r  t h e  be t te r -  

ment of the Osages instead of ua jus t ly  enriching the  unscrupu.lous persocs 

who were exploiting the Indians. I n  such a s i tua t iok  it %jas nat'aral - 
t ha t  Congress, i n  the exercise of i t s  r i g h t  t o  l e g i s l a t e  ~-5th respec t  

t o  the Osage . fmds, . .- should attempt t o  u t i l i z e  the  ample funds f o r  nore 

beneficial  projects. 

O f  t he  .a l lot ted lands in Csage County approxixately one-+,bird re-  

presented the  selected hoxesteads of t h e  &zdividual menkers of  tfie t r ibe .  

The homesteads were, by specific provision i n  the 1936 Act, non-twable. 

Thus the  choicest one-third 0: the OsagefCounty lands were contr ibut ing 

nothing t o  loca l  improvements. Further, as t o  Cne r e r a i n k g  lands,  they 

had been non-t~cable fo r  three yezrs folloxing t h e i r  z l l o t ~ e n t  t o  t h e  

individual  Indians. By decision of the Supeme Cowt  the s t a t e  wzs uns3le 

to t ax  any of the o i l  and gas production i n  Osage Comty. because the  

minerals xere under the protectio;l of t he  Federal Govemr;,e,?'l. I n d i m  , 

Terr i tory  1llu;;i;iating O i l  Go. v. State  of Oklahoxa, 24.3 U. S. 522; 

k r g e  @i f  Co. v. Boward, 2k3 U. S. 549. 



Section 5 of t he  1921 Act give the S t a t e  of Oklahoma au tho r i t y  t o  

co l l ec t  2 gross production tz. from both t'ne o i l  coinpanTes1 and t h e  

Osage Tribe s shares of  t he  o i l  and gas produc" b ~ o n .  Under S t a t e  

law a portion of t h a t  t a x  was returned t o  t he  Comty. Hoxever, Congress 

uas undouSted1y aware t h a t  Osage Cowty had, p r io r  t o  1921, suffered 

from a lack of s u f f i c i e n t  t u c  funds t o  develop its pab l ic  f a c i l i t i e s .  

Congress had, du r ing  t h e  course of h e s i n g s  on t he  proposed a c t ,  

- been informed of t h e  poor development of the  roads and br idges  i n  Osage 

County. I n  f a c t  t h e  Oszge T r i b a l  Council in a s t a t e m n t  t o  t h e  House 

Subcorn-ittee s t a t e d  t h a t  t he r e  xas mch h e a y  truck hauling over "the 

very bad rough roads Osage Com-ty." (Def, Zx. 18, p.  LO^), It uas  

-, - pointed out t h a t  Osage County required 1ngeT  road and bridge funds 

> 
,-+ than did  otiner coun-i;ies and that addi t ional  f m d s  spent f o r  such pur- 

poses w u l d  a i d  o i l  =d gas deve lopen t  in the  county and would add t o  

t h e  land values Fr, t h e  county. The House,Committee in com~nting on 

t h e  1% Provision sa id ,  'Lt i s  believed t h a t  t h i s  provision, i f  proper ly  

a p ~ l i e d ,  w i l l  enhance t h e  value of a l l  Osage property, on t h e  p r b c i p a l  

'.hat &sod roads and br idges  e n h a c e  the  value of property in every o ther  

s f * c t i m  of the  county; and, s ince  there  i s  plenty of riioney f o r  the 

FwWSe, it ce r t a in ly  w i l l  be a grea t  advatage t o  t h e  Osages themselves 
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and bridges i n  Osage Comty %as a d i s t i n c t  benef i t  t o  t he  Osage TrLbe. 

Bs the Court of Clzixs s ta ted  in the @sag? case: 

"9 Y- % we thi&. tha t  there i s  n e r i t  i n  the  Goverrxne~t~s 
content im t h a t  the Trike received a spec ia l  beneCit f x c n  
Cne expenditure of i t s  fmds * * z. The construction =d 
mintenance of roads and bridges wauld increase the v a l w  
of the riiinerals -z- YC % t o  tihatever extent additioxial, pro- 
duction on exis t ing leases has taken place o r  w i l l  take 
place because the properties a re  more accessible  by re- == son 
of &.proved hignways, the Tribe has received a benef i t  * * *. 
I n  1921, then, most of the lands of the county yere probably 
still owned by the Indians, who were the sane persons who, 
as a Tribe, otmed the o i l  and gas royal t ies .  TSe benef i t s  
of nore convenient use and of increases ic value of the 
land i n  the comty, which would r e su l t  frorr, irqroved high- . .  
ways, would, then, go principally t o  the h d i a ~ s ,  iAe per- 
soris who, a s  a Tribe, orned the royal t ies .  " The Osage Tribe 
of Indians v. The United States ,  102 G. C l s .  5L:5, 553-5%. 

The Comission recognizes tha t ,  of course, other non-In",ian persons 

lh. Osage Comty benefited from the expenditures frorn the  Tr ibe ' s  o i l  

and gas royalties.  But t h i s  does not render the goVermentts  course of 

act ion i n  t h i s  matter unfair and dishonorable. The f a c t  r e m l h s  t h a t  

the  Osage Tribe -did benefit  ar-d t h a t  t he i r  contribution was one which. 

they could v e l l  afford. The f ac t s  do 'not support p e t i t i m e r  ' s contextion 

t h a t  the  Tribe's funds were uvlecessarily expended for -  t he  benef i t  of 

others. The extent of the Senefit  t o  the  Tribe i s  not capable 'of exact 

measurement nor i s  it ~ z t e r i a l  in, t h i s  i ~ s t a n c e .  Perhaps the sa?le = l o ~ z t  

as involved i? +,his case could have been speat f o r  greater  tr;,bal b e n e f i t s  

but there i s  no need t o  speculate o n  such a poss5bili ty.  ~ & r e s s f o u n d .  

a s i tuat ion in existence in  1921 xkere the great  r ia turelresoimces 'of  

the Osage Tribe were being de?l&ed u'nile the scbs tan t i a l  r o y a l t i e s  
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descri3ed 2s "almost c r i ; n % ~ a l . ~ ~  The i n t en t  of Congress ii~ pass-hg t h e  

1921 Act ~ 5 t h  tfie 1$ provision of Section 5 %:as t o  benef i t  the  Indiuls .  

Reco@.z ing  t h a t  t h e  Tribe had "plenty of noney f o r  t he  purposea 

(Def. Ex. L, p. 3 ) ,  Congress chose t he  roads and bridges of O s q e  

Comty as f a c i l i t i e s  i n  the  county upon which t h i s  snall percentage 

of t h e  Osage Tribe's roya l t i e s  xoulci be spent. This coincided with 

the Tr ibe  ?s o m  statement of what it considered a. necessary a rea  o f  

i ~ p r o v e r ~ e n t  and for  ~ h i c h  they wged expenditure of t he  T r ibeCs  con- 

t r l bu t i on ,  a s  o r i g ina l l y  provided. 

P e t i t i o n e r - a r g ~ e s  t h a t  the  question of t h e  Osage's f i c a n c i a l  status 

s h o d d  n o t  be considered i n  t h i s  case. The C o ~ s s i o n  does not  agree 

. - 
- bu t  r a t h e r  f ee l s  t h a t  the  f a c t - t h a t  the  Osage Tr ike  did have considerable 

-- -- 
wealth i s  a most m t e r i a l  factor  t o  be cansidered in deter-g t h e  

fairness and hor-orabl ene ss of the  government s oourse af dealings K i th  

thea. The course of the  govenur.ent's d e a l h g s  15th impoverished t r i b e s  

caznot bo adopted as the  measure of fa i rness  required with t r i b e s  

posse s3ing subs t an t i a l  assets .  

The act ion of Congress in izposing t h e  1: provision on ' the  Osage 

Tribe's roya l t i e s ,  when considered in t h e  l i g h t  of t h e  ex i s t en t  circufn- 

stances, does not shock the  conscience of the  Commission o r  appear in 

any way to have been a cruel  or  unjust  Fzposition on t h e  pe t i t i one r .  

The course of dcalinzs by the govem~ent x i t h  t he  Osage Tribe, as re- 

vealed by thecvidence i n  t h i s  case, did  not v io la t?  t h e  skandards of 
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f a i r  and hcnorzble dea l i zgs  wi th in  t h e  s e a ~ z n g  of  Sec t ion  2, Clanse ( 5 )  

of  t h e  I n d i a n  Claims Co=~iss i cn  k t .  Accordingly, t n e  p e t i t i o n  should 

be d isnissed  acd w e  s h a l l  s o  order .  

Wm. M. Holt  
Associate Connissioner 

I concur: 




