
V. 
1 
1 Docket No. 151 

T B  UhTTE3 STATES, 
1 
1 
) 

De f enda t . .) 

THE C O N F E D B A E D  TXBES OF T I E  ) 
COLViU RESERVATIOX a s  the 1 
Representative of the Moses Band,) 

Petitioner, 
1 
1 

v. 
) 
1 Docket No. 22L 
1 

T ' i  UNITED STATES, ) 
1 

Def endznt. j 

Decided: July 28, 1959 

Appearances: 

Paul M. Niebell, 
Attorney f o r  Petit ioner in 
Docket Ho. 161 

I. S. Weissbrodt, with whom 
were David Cobb, Abe W. Weissbrodt, 
Rella R. Shwartz and Lyle Keith, 
Attorneys for  Petit ioners in 
Docket No. 22b. 

John D. Sullivul, with whom wzs 
Mr. Assistant Attorney General, 
Perry W. Morton, 
Attorneys f o r  Defendat. 

O P I N I O N  



Holt, Co~p~~issioner,  d e l i ~ e r e d  th? opinion oZ the CocC?issior,. 

The caxse of action i n  Docket KO. 161 has been bzoug5t by the 

Y a k i m  Tribe, vrhich i s  more f d i y  described i n  i t s  approved contracts 

employing counsel, dated July 20, 1958 and Decenber 10, 1958, a s  the 

k ' a h  Tribe of Indians of tfie Yaklh Indian Reservation i n  the S ta te  

of Wzshington. The cause of action i n  Docket No. 224 was or ig ina l ly  

f i l e d  by the confederated t r ibes  of the  Colville Reservation a s  the suc- 

cessor t o  the c l a b s  of 2nd a s  representatives of the Moses Band and by 

two named individuals a s  representetives of the Moses Band. The pe t i t i on  

wzs subsequently anended t o  include the  constitusnt t r ibes  of the  Moses 
. . 

Band, xhich t r ibes  were alleged t o  be the  Columbia, Chelan, En t i a t  and 

Both pet i t iozer  i n  Docket No. 161 2nd pet i t ioners  in Docket No. .2211 

asser ted tha t  tney were en t i t led  t o  represent the bands o r  t r i b e s  of In- 

d ians  which aboriginally possessed a certair, area located in the rrorthern 

portion of the t e r r i to ry  ceded t o  the  United Sta tes  by the Treaty of 

. June 9, 1855 (12 Stzt .  951) (hereinafter called the Yakha ~ r e a t y )  which 

ceded area i s  described by Chmles C, Royce i n  h i s  coxpilation of Indian 
. - 

land cesslons as Royce ' Area 36L, sho;jn on Nap 1 of the State  of Vashb&on. 

By order of the Comn,.ission dated May 23, 1957, the txo Dcckets Nos. 

161 and 224 were consolidate6 for  the purpcse of t r i a l ,  and it kzs ordzred 

t h a t  a separate t r i a l  be had to f i r s t  determir-s: 
. . 

"1) whether the petit ioners,  or any of them, have 
authority, under tine IndFvl Claim Coimission Act, t o  
present c l a im for  the.t&ing of the area described in 
paragra?h 8 of the pet i t ion in Docket Xo, 22k, a s  amended; 



7 Ind. C1. Con. 79h 

(2) whether the p z t i t i c x r s ,  o r  any of thsn, heLd 
I n d i a n  t i t l e  t c ~  the s a i d  area, or any p a r t  thereof; 

( 3 )  the date of thz taking, if axy, of the sz id  area, 
or any  part  thereof by  the defen6an';s." 

Hearings were conducted i n  conformnce with the order a t  x'hich 

t i n 2  petitioners i n  Docket KO. 224 f i l e d  a motion f o r  l ea - s  t o  in t e r -  

vene a s  pet i t ioners  in the clzim presented by the Yakimz Tribe of 

Indians, Docket No. 161. A t  the conclusion of the hearing p e t i t i c n e r  

in Docket No. 161 f i l e d  a motion t o  dismiss Docket Xo. 22h insofar  as 

Docket No. 161 i s  concerned. 

P e t i t i o ~ e r  i n  Docket 80, 161 mainAkins t h a t  it i s  the f u l l  suc- 

cessor i n  in t e res t  of the aboriginal bands which coxprised the Yak-ha 

Nation which aboriginal bands, it alleges,  included the  Wenatchee, 

Ent iat ,  C h e l a  and Colmbia Indians, It a l s o  coatends t h a t  the Moses 

Band was not an aboriginal t r i b e  or  bacd holdling Indian t i t l e  t o  zny 

definable area m d  t h a t  the 1.loses Eacd wzs not conposed of nor t h e  

successor of the Wenatchee, Entiat, Chelan, and ColumSia t r i b e s  or  

bands. Therefore, peti t ioner i n  Docket No. 161 maintains t h a t  it has  

the paramount r ight  t o  prosecute Kie claim, and it seeks t o  have t h e  

pe t i t ion  i n  Docket No. 224 dismissed insofar  as Docket 120. 161 i s  

concerned. 

The pet i t ioners  in Docket Xo. 224 contend tha t  they, I n  2 regre- 

sentat ive c z s c i t y ,  a re  ent i t led ts maintain the action on behalf of  

a l l  me~bers  of the  Colu~bia, Chelm, Eritizt, and Wenatchee, a ra j o r i t y  

of the members of kihich t r ibes ,  it i s  allezed, noved onto the Colti,lle 

Reservation. The pet i t ionsrs  ~ a i n t z i n  t 5 a t  the Noses Eand xas conprised 



of the Colmbia, Chelsn, En t i a t  and ' i l e n a t c k e  bands or t r i b e s  each of 

which v a s  2. s e p r a t e  and ciistinct abor ig iml  land cs ing e n t i t y  and 

t h a t  those four groups d i d  not become a constitnent payt of the Pekima 

Nation. The pe t i t ioners  contend.%?at the Colunbia, Chelan, En t i a t  and 

Wenatchee Indizns refused t o  move onto the Yak- Reservation, did not 

receive zny benefi ts  from the  t reaty,  and refused t o  associate  them- 

se lvss  wit:? the Yakha Nation. 

It is the defendant's position tha t  the Yzkima Tribe, pe t i t i one r  

in Ilocket.Ko. 161, i s  not en t i t l ed  t o  represent the Chelan, En t i a t  

and Columbia Indians because, it alleges, those t r ibes  were not p a r t i e s  

t o  the  Pa-a Treaty ar,d have never been a p a r t  of the pe t i t ion icg  

Yakbra Tribe. Defendant fur ther  contends t h a t  the Chelan, Ent ia t ,  
-- 

Wenatchee a ~ d  Columbia Indians are  not ~embers  cf the lloses Eand and 

t h a t  therefore pe t i t ioners  in Eocket No. 224 are  not en t i t l ed  t o  re- 

present the  Chelan, Entiat ,  Wenatchee and Columbia Indians. 
. - . .  

Based on the evidence of record, as  detailed in our Findings of 
. . . - 

Fact, the Comnission has found tha t  the Colunbia, Wenatchee, E n t i a t  
. . .  

and Chelan Indians were represented a t  the Yakirra Treaty council, con- 

sented t o  the t reaty,  and were included among those Indians which f o n e d  

the  confederation of t r i b e s  o r  b a d s  in to  the Yabi'~1a Nztion. fir. George 

Gibbs, who l e t e r  wzs t o  write the Yaldr r i  Treaty, v l s i t ed  the claimed. 

a rea  in 1 8 9 ,  and h i s  subsequent report, >mich i s  quoted in per t inec t  

,Frt i n  Finding of Fact No, 4, described the te rn  Esquouse a s  i n c l u d h g  

t h e  Indians on the Colm5ia beticeen the Priest's snd Ross rapids,  on the 
b 
i Pisquouse o r  Ninatshapain r iver ,  t i l e  En-t t -at-hi ,  C h e l a  lake, and the 
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lkthow or Barrier r iver .  This description inclcSes the  c l a k e d  ebori- 

ginaf lands of the Colmbia, Xenatchee, E a t i a t  and Chelan Tribes. Kr. 

Gibbs described the country of the Pisquocse a s  lying inmediately north  

of t ha t  of the Yakiir,afs. Although, he n ~ t e c i  t h a t  they had so ii;uch ix t e r -  

married with the Y2kiiia.s tha t  they had zhost  l o s t  t h e f r  na t iona l i ty .  

Thereefter, BSh, the acting of Indian Affairs  

instructed Governor Isaac I. Stevens of Washington Te r r i t o ry  t o  ne- 

got ia te  t r e a t i e s  with the Indian t r ibes ,  bands and groups of Washington 

Terri tory fo r  the extinguishment of t h e i r  claim of t i t l e  f o r  lands 

w i t -  the  t e r r i t o ry .  Governor Stevens was ics t ruc ted  t o  un i t e  the 

numerous bvlds and fragxents of t r i bes  ~ h t o  t r i b e s  t o  be concentrated 

upon reservations t o  be se t  a p r t .  The various Indian t r l b e s  and bands 

from the general area, inchding  the mea i n  the  ncrthern p a r t  of 
; 

Rcyce Area 36& kihic:? vas uider corxideration a t  the consolidated hearhe, 

were invi ted t o  a t r ea ty  council a t  Walla Walla, Washicgton. 

The o f f i c i a l  proceedkgs of the t r e a t y  council record t h a t  there  

were delegates fron, various Indian groups includi2g the  3isqucnse and 

lienatshappam Indians. The record reported t h a t  Chief KmaizLun descrijed 

the  Indian t r i bes  o r  bapds who consider hin a s  t h e i r  head chief t o  in- 

clude the  Pisquouse and t h a t  during the council severa l  headmen of t h e  

anted t o  Kamaiaht s d e c i s i c ~ .  Pisquouse were pre sent and unanimously ass, 

The record reports tha t :  

"Kamaikun =as p r e s e ~ t  a t  the General Council dnring 
the day but d i d  not s p a k ;  and i n  the  evening irriediatefy 
a f t e r  the Council he calleZ u p m  Gov. Stevens fo r  the 
Treaty and signed it: OGJ;?i asd Skloon did th s  same, a s  
a l so  the P.zlouse Chief Kahlatoose, and a l l  Chiefs present, 
nanzd by Kmaikcn a s  being un&r h i s  jur isdict ion.  " 



Botk Q~52-kzeinok and h i s  yo-i~iger brothz- Roses attended the t r e z t y  

ccmci l  as aexhers of the Colur~tiz bacd and, it i s  reported, Quiltaneinok 

s p k e  fzivorskly l o r  the t rea ty .  The t r e a t y  w a s  signed by Te-cole-km 

ar?d Iz--t=oom, both chiefs f roa  the Pisquouse area. The pream'cle of the  

Yzkkz 'I'rezaty recited the t r l b e s  and bands of Indians which vere t o  

cons t i tu t e  the Yakba -Eation and i n c l ~ d e d  %he lDisquouse ar?d Wenatsbapzm. 

The a rea  zhich xzs ceded by the Y2iCim Treaty a s  described i n  Finding 

of Fzct  7(b) included subs tant ia l ly  the same area a s  t h a t  clainsd by 

the  Colx&ia, Venatchee, E n t i a t  and Chelan Indians a s  t h e i r  aboriginal  

k~ii6.s and tbt area xas c lea r ly  ikcluded i n  the nap preparsd by Governor 

S'iev:?ns t o  dspict  t'ne ceded arez,  which Rap was included with h i s  l e t t e r  

t?ansni-lt.ing the t rea ty  t o  t5,e Co~missioner of Indian Aff i i r s .  

I n  .riel; of the evidence, a s  smmarized above, the C o ~ ~ s s i o n  has 

concIuded %hat the term P i squ~use  w z s  a g e ~ e r a l  name which included the  

Wemtchee, Ent%at, Chelan a d  Colurrbia. Further, the ihnatchee were 

5ixluZed in the confederatien mder the  name Wenatshapam. .. ! 

Accordingly, by the t e rns  of the  Yakk,a Treaty, which w a s  ra t i f iec i  

on 1-krch 8, 1859, the confederatovd t r i b e s  or  bacds n a e d  i n  the  prezmSle 

t o  t h e  t r e a t y  becane merged intc the  newly forxed Yakifid Nation. Thus 

-L A e  con3ederated Yakima Natiozi became the successor in i n t e r e s t . t o  t h e  

fomerly sepzrate t r i b a l  e n t i t i e s  2nd a l l  of the r lgh t s  of t h e  fonner 

s5,wrate t r i b a l  e n t i t i e s  were nzrged 2s of  Ma-rch 8, 7-859.: S7b-m by 

Cle term of t'ne Yakiiiia Trezity the  co-nfederated t r i b e s  and bands ceded, 

relinqllished and conveyed t o  the tTnited States  a l l  t h e i r  r igh t ,  t itls 

t and i n t e r e z t  i n  a d  t o  the lar,?s occupied and claimed by .then as : 
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described i,? Article  I, t h e  United States,  on L%rch 8, 1859, the  effec%irv 

date of the Yakim Treaty, extinguished the Indian t i t l e  of a l l  the t r i b e s ,  

bands or  groups kiithin the area descriSed. 

The Commission has fur ther  found tht n a y  of the  Indians whose 

t r i b e s  o r  bands were included i n  the  Y 2 k i r z  Nation confederation refused 

t o  move onto the Yahima Reservation which had been created under Ar t i c l e  

I1 of the Y a i  Treaty. Neither the Chelan, Zntiat ,  Wenatchee nor 

Columbia moved onto tke Yakima Reservation as a t r i b e ,  although indi-  

vidual members of each of the four t r i b e s  did remove t o  t h a t  reservat ion.  . 

I n  f a c t  Chief Kanaiakun a lso  refused t o  move onto the  Pakina R e s e r ~ a t i o n  

or accept any of the t rea ty  benefLts. 

I n  about 1862 Noses became a leader of the Columbia Indians  and 

succeed ingye~rs  gyew i n  i z f h e n c e  a o z g  the I n d i a s  cf t he  z rea  

u n t i l  h i s  folloxers hcluded members of the Chelan, Ent ia t ,  genatchee 

and Colmkia Indians a s  x e l l  a s  individual Indians from other  neighbori-ng 

t r i b e s .  Thereafter, on April 18, 1879, and on July 7,  1183, Chief X o ~ s s  

entered i n t o  agreenents relinquishiag a l l  right, f f t l e  and i n t e r e s t  cf 

h i s  people in ar\-d t c  a q  and a l l  of the lands claimed by them arid a g r e ~ i r q  

first t o  renove t o  the Columbia Reservation and then, by t h e  l a t e r  a,- -.r=e- 

zent,  t o  the Cclville Reservation. Chief Moses and h i s  fol lowers  did,  

in fact, Eove cnto the Colville Reservation 2nd tke meribers of h i s  band 

o r  t h e  descendmts thereof have c ~ n t ~ u e d  t o  reside on t h a t  reserva t ion  

- unt i l  the Fres at date. 

While the Comissicn has not and does not consider it necessary 

t o  find t ha t  the Koses Eand was the successor of the Columbia, C h e l a ,  



%tiat; an6 ';ler?ztchee Indi.zis, it does f ind t h a t  the  so-called 1Ecses 

Eazd included c;rtzin ambers  and descendants of nenbers of the  Colm31a, 

- Chelan, a n t i a t  and Wenztchee Indizns %inich bzcds or  t r i b e s  hzd been 

merged by the  Yzkirna Treat-,. i n t o  the Yakiiia fiiation. 

I n  conc l~x ion ,  therezore, it appears t h a t  while a n a j o r i t y  of t h e  

members of t he  consti tuent bands or  t r i b e s  of the  Yakirna Nation d id  

eventually rerrrove t o  the Yakima Reservation and a r e  included in t h e  

organization h o l m  a s  the Yakica Tribe of Indiam of t he  Y2kima Indian 

Reservation in t h e  State  of b!ashingtoa, it i s  t rue  t h a t  there  were 

ce r t a in  mzmbers c r  descendazts of nenbers of the  c o ~ s t i t u e n t  bacds o r  

t r i b e s  of t he  Yakixi Eation who did not  more onto t h e  Yakim Reservation 

and a r e  not represented by t he  Yzki~a Tribe, p e t i t i o ~ e r  in Docket 110. 
i 
P 
i - - 161. I n  this regard it is clear t h a t  the  pe t i t i one r  i n  Docket No. 161 

cioes not  represent the inenioe~s o r  descendats  of menbers of the  o r i g i n z l  

Yakim Xation who followed Moses an6 d i d  not move onto the  Yakirza Re- 

servation.  A s  pe t i t ioner  i n  Docket No. 161 s t a t e s  on page 39 of i ts  

br ie f  i n  'kpport ~f i t s  rrtstion t o  d i sz i s s ,  f i l e d  June 18, 1958 : 

"Thus Xoses and t h a t  porticn of h i s  people ;rho formerly 
had r i g h t s  u d e r  thc Yakima Treaty of June 9, 1855, twice 
vc lun ta r i l y  rd inqc ished  those r i g h t s  under t h e  so-called. 
Moses Agreemnts of 1879 a d  1883, =d can c o  longer claim 
any r i g h t s  as Yakina Indiu ls  mder the Yakha Treaty. 

* 5 5 they cannot now a i s ~  c h i 3  r i gh t s  a s  members of 
t h e  Yzkiza Nation en t i t l ed  t o  any i n t e r e s t  in t he  c l a i x  
of the  Yakina TriSe i n  Docket No. 161." 

Tnc  Con~Lssion does not agree with pe t i t ioner  i n  Docket hTo. 161 
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t e x s  o f  t he  t r e a t y  those Indians Secane a constituent p a r t  of t he  

Yakirri Natisn. axard for i n  j u i e s  i n f l i c t e d  cn the  Pakima Nation 

by the  ac t lons  of the  United S t a t e s  in taking the Ind iu l s l  abor iginal  

lands f o r  an al leged rnconscionzble consfderation should be f o r  t he  

benef i t  of a l l  members o r  descendants of members of a l l  t he  constitu.ent 

t r i b e s  o r  bands of the  Yakiina Ifation as such natton w a s  created and 

e e s t e d  by the  Yakima Treaty, and such r i g h t s  were not  rel inquished 

=der t he  so-called Noses Agreenents. Since pe t i t i one r  in Docket Ro. 

161 ca,mot be cal led the  f u l l  successor t o  t h e  Yakima Nation a s  i t  

was created and exis ted pursuvlt  t o  the  Y&kirra Treaty and since both 

pe t i t i one r s  in Dockets Nos. 161 and 224 include members o r  descendants of 

members of the  bands or  t r i b e s  conprising t h e  Yekba Eation, both pe t i -  

t i one r  i n  Docket No. 161 and p e t i t i o x r s  i n  Docket No. 224 are e n t i t l e d  

t o  present claims fo r  the  taking of Royce Area 364. See McShee (creek 

Nation e a s t )  v. The Creek Nation and t h e  k i t e d  Sta tes ,  122 C. C l s .  380; 

Delaware v. United States,  2 Incf,. C1.  Comril. 253; Aff'2 130 C. C I S .  782, 

794-796, reverses and rerrsxded on other grounds. 

T'ne notion t o  dismiss Docket No. 224 insofar  as Docket No. 161 i s  

concerned i s  denied. 

I n  view of the  f z c t s  of tinis case it i s  c lea r  t h a t  p e t i t i o ~ e r  i n  

Docket No. 221: has ar. h t s r e s t  i n  Royce Area 36b which nei ther  p s t i t i o m r  

i?. Docket No. 161 nor t he  dsfe~d.ant  is  in te res ted  i n  protecting.  I n  

f a c t  pe t i t i one r  i n  Docket 30. 161 seeks t o  excluie f ron possible recovery 
- 

all pa r t i e s ,  who, though or iginal ly  members of t:?e Yaklm hTztion, 



o the r  lends o r  xho vo l a r t a r i l y  enrolled anti a f f i l i z t e d  with other  I n 2 i a ~  

t r i b e s  on other  Indian reservations. Accordhgly,  t h e  Cozx~issicn COE- 

c h d e s  t h a t  p e t i t i o n e r  i n  Docket KO. 224 should be zlfokred t o  in te rvene  

t h e  ac t ion  brought by pe t i t ioner  i n  Docket 110. 161, and it g i l l  be 

so ordered. 
0- 

I n  view of the  decision made x i t h  respec t  t o  representatLon, t h e  

Commission xi11 not  a t  t h i s  t i x e  poceed  x i t h  determinations concerning 

t h e  l imi ted  a r ea  described in  paragraph 8 of Docket Xo. 22h, 2s amended. 

The p a r t i e s  a r e  ins t ruc ted  t o  proceed with the t r i a l  conce-rning t h e  re- 

raining por t ion  of Royce Area 36k, presentbg evidence a s  t o  t h e  & o r i g i n a l  

holdings  o f  each of t he  refllainicg s e p r a t e  a b o r i g i ~ a l  e n t i t i e s  >;'nich be- 

came merged i n t o  the  Yakin2 Natioa. 

I concur: 

Edgar E. WFtt 
Chief CoL.nmissior_er 

Wm. M. Holt  
Associate C o d s s i o n e r .  




