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OfINTO?! CF T;IE COE4ISSIO?? -- 
Halt, Comissioner, delivered the opinion of t h e  €o;nmission. 

By a pr io r  determination (h  Ind. C1. Comm. Sh9) t h i s  Coxmission 

found tht petiti-oner, The Snofiomish Tribe, had he ld  Indian t i t l e  t o  

a ce r t a in  area of lznd i n  what is cow the S ta te  of Washington and that  

sa id  t i t l e  in the  Indi=s had been extinguished by t h e  Treaty  of 

January 22, 1855, 12 S t a t .  927, I1 Kap. 669, whereby t h e  l ands  xe re  

ceded t o  the United Sta tes .  The Commissioa fu r the r  held  t h e r e i n  t h a t  

t he  e f fec t ive  date  of sa id  1855 t r e a ty  wzs Narch 8, 1859. This  pro- 

ceeding has bezn held t o  detelmine the  valuz of sa id  lands a s  of 

b r c h  8, 1859. 
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l a r d s ,  xhich i2ll here ine f te r  be r e f e r r e d  t o  a s  the Snohoxish t r a c t  

o r  t h e  subject  t r a c t ,  a r t  located  ir, Snohcrcish 2nd I s l a n d  Counties i n  

k+at i s  now t h e  S b t e  of t.YTashington. Generally speaking, t h e  sub5ect 

t r a c t  ccr ,s is ts  of t h e  southern ~ z r t s  o f  !-hidby ar,d Cvnano I s l u l d s ,  a l l  

of Gedneg  at) Is land,  and a i r r e g u l a r  shaped p iece  of lsnd on t h e  

mainland i n  Snohomish Ccunty f r o n t i n s  on Piget Somd s t r e t c h i n g  froiz 

14ukilteo in a n c r t h e r l y  d i r e c t i m  t o  W a r m  Zeach, The m;,rliand por t ion  

of t b e  t r a c t  f ron t ing  on h g e t  So-m,,=i i s  beeply i m i e ~ t e d  in i ts  western 

o r  c o a s t a l  border by t h e  k-aters cs" F o r t  Gardner. This  p r t  o f  t h e  t r a c t  

is d r a h e d  by t h e  Snohcsish acd FLlc5~c'r- i?i-;ers, A t  l e a s t  20% of t h e  

=inland area  l i e s  in  t h e  l o x  brsad v a l l e y  of the  Snohornish River and a 

t h e  narrow, entrenched valley of t h e  Pilchuck Ever .  There were g ~ o d  

toils but f a i r l y  ex temive  swmp and ~ a r s k y  lands z lcng the Snohodsh 

River ahich l a t e r  were diked and &abed t o  be mSe cu l t ivab le .  The 

Snohomish River was navigable, The p o r t i c n  of t5e  t r a c t  located  cn 

Carzmc and 'Aidby I s l ands  uzre  f o r  the  most part fo res ted  reg ions  a ~ d  

t he  land was high, ro l l ing ,  acd h i l l y  ~ 5 t h  t h e  skore l i n e  b a ~ k s  being 

abrc?t .  Gedney Is land conta~ined g c ~ d  s o i l .  

Thc SnohoirLsh t r a c t  as descri5ed Finding 17, as amended, i n  

cu:. 2 r i o r  f ins ings  of f a c t  c o n s i s t s  of a gross area  of 15h9265 a c r e s  

- 4- 
- A  h l c i .  Within t h e  subject  t r a c t ,  hme-;er, i s  located  tS,e T d a l i p ,  

o r  a s  so:cctizes ca l led  the S~ohonish ,  Reservation s e t  a p r t  by Art i c l e  3 
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of the  1855 t r ea ty ,  sq ra ,  coztaining 2h,320 acres. Froia t h e  a:-rard, 

i f  a q ,  tihich ray l a t e r  be made i n  t h i s  case there ;;ill be doducted 

from the gross valxe sf the t r a c t ,  t he  \ -due  of tke acreage ~.r',%hin t h e  

reservation i n  xhich pe t i t i one r ' s  i n t e r e s t  mzy be s h o q  based on the  

r a t i o  of the  averzge population of Snohoxish In2ians on sa id  r e  s s rva t i on  

t o  t he  average of the t o t a l  Indian population thereon. 

The subject  t r a c t  has been c l z s s i f i e d  a s  contaixfmg 12,153 a c r e s  

of bottoin or potent ia l  agr icu l tu ra l  land;  56,k67 acres  of access ib le  

timberland; 65,790 acres  of inaccess ible  timberland; 224,830 ac re s  o f  

marsh, overflow or  %-ampland; and 5,025 acres of inland ~ i a t e r s .  A 

considerable m o w t  of the marsh or  overflow l a d  would be considered 

po t en t i a l  agr icu l tu ra l  lands which would require draining o r  diking. 

The subject  t r a c t  pr inar i ly ,  however, w a s  a forested zrea c o n t a i n h g  on 

t h e  average 12,003 board f e e t  of t i nbe r  per acre on the  acces s ib l e  

timberlznds an6 11,SX board f e e t  per  ac re  on the  inaccess ible  t ixher -  

lands. The hi$est and bes t  use of t h e  subject t r a c t  a s  of Ihrch 8, 

1859, was f c r  t i ~ 3 e r  ?roCuctior,. A s  of  the  v a l ~ t i o n  date t h e r e  were 

no minerals of any i ~ ~ o r t a n c e  h u m  t o  be present cn the  t r a c t .  

The Puget Somd region bias s p a s e l y  s e t t l ed  a s  of 1859. The first 

America s e t t l e r s  in t h i s  region a r r ived  -In 13bS, and in 1851 t h e y  es-  

t ab l i shed  the f i r s t  Puget Sow2 town, Tmmater, nem t h e  present, s i t e  

of 0 1 p p i a .  I n  1853 the p l a t  of tfic t o m  of Seat t le ,  i n  King Cow~ty,  

n o t  f a  south of t5e subject  t r a c t ,  w a s  f i l e d  and t h a t  county i n  1x63 

had a population of 302. \&.idby Is land uas one of the f i r s t  h g e t  

Sound areas t o  a t t r a c t  any noticeaSle ea r ly  s e t t l e m n t  a i d  maw of t h e  

* 
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se t t 2e r s  during 1853 t o  t:ho reached the  -%get Sourid region f ou-x? 

t h e i r  >:ag t o  t h e  is land.  These ea r ly  s e t t l e r s  concentrzted f o r  the  

riost pa r t  iz  t he  praiirie arez  a ro~r id  Penn Cove t o  the north  of the  par t  

of the  sub2ect t r a c t  on t he  i s h n d .  I s land  County i n  1858 w a s  sa id  t o  

have a population of 180 rr.ostsly or! ':%idby I s l and .  Sone Ira whi tes  a r e  

sa id  t o  have been located within t h e  rainlaEd por t ion of t h e  su5ject  

t r a c t  by 1C61 p r i n c i p l l g  zound  Tu la l i p  Eky. The slowness of s e t t l e -  

ment in the Puget Somd area  p r io r  t o  t he  18801s has  been a t t r i b u t e d  

t o  t he  i - a c c e s s i b i l i t y  of the  region and the lack of t ranspor ta t ion  

f a c i l i t i e s .  A s  of 1859 a l l  the  s e t t l exen t s  of western Uashington were 

v i r t u a l l y  dependent cpon m t e r  t rms?o r t a t i on  there  being fex roads 

and no ra i l roads .  The Northern Pac i f ic  Railroad w a s  no t  con2leted 

u n t i l  1883 and did  not  reach t h e  h g e t  Somd area  u n t i l  1887. 

Ear ly  timber operations a e r e  crude 2nd f o r  a long period t he  

timber f i r s t  cu t  was t h a t  a losg the  x a t e r s  of the  Sound and those  

streaiis  which could be used t o  drive logs. Timber opera tors  usua l ly  

se lec ted  only t he  b e s t  stands of t r e e s  f o r  a d is tance of only  one 

t o  tk'o miles inland. Unt i l  t he  coming of t he  r a i l r oad  making t rans -  

por ta t ion t o  the  eas tern  p a r t  of the  country f e a s i b l e  and p r o f i t a b l e  

and u n t i l  luxbering operations i n  t he  Great Lakes z e a  a d  in t h e  south 

dLninished, the  market f o r  T&shinsm timber was l im i t ed  t o  l o c z l  de- 

mnd and t o  far axay m k e t s  such as California,  South b .e r ica ,  Ha-xzFi 

and t h e  Orient. The only n e a s  of t ranspor t ing t h e  Lumber a t  t h a t  t i m p  

was by ship.  
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The s l t n e s s e s  fo r  the per t i es  agree t h a t  2s of t h e  valuation d a t e  

there w a s  no mrrket f o r  t he  sxb2ect t r a c t .  Y r .  Jemes A. Crutchfield,  

a professoz ~f eccaonics, appeared as a h i t ne s s  f o r  pe t i t ioner .  M r .  

Crutchf ie ld  u t i l i z e d  two methods of vsluing t h e  t r a c t  and a r r ived  a t  

an opinion of value under each method. I n  h i s  f i r s t  a;;proach t h i s  

witness s a i d  the  t e r n  '9xrket valuation" re fe r red  t o  t h e  values which 

coulZ be imputed t o  the  lands under co,mercial u t i l i z a t i o n  of t h e i r  

marketable products. I n  applying t h i s  method the  witness s t a t e s  he 

f o l l ~ w e d  t h e  procedure outlined in the  e a r l i e r  cases   h he Nooksack TriSe 

v. United S t a t e s ,  6 Ind. C1. Corn,. 578; and Muclcleshoot Tribe v. United 

Sta tes ,  6 I2d. CI. Corm. 608). By the  f i r s t  approach he computed what 

he considered t o  be the value of t h s  timber on t he  subject  t r a c t  based 

on an average stazd of 13,500 board f t .  Bi.1 per acre  vzlued a t  an assurne2 

v a l u a t i m  f igure  of $1.00 per 1000 EX in 1902 discountec! t o  1859 a t  8%. 

To t h i s  f i g u r e  was added an addi t ional  30 cen ts  per a c r e  representing, 

h i s  opirrion of a res idual  value of the Snohomish t r a c t  f o r  a g r i c u l t w ? ,  

Conbining t h e  timber value an6 the  ag r i cu l t u r a l  value, M r .  Crutchf ie ld  

w a s  of the opinion tfiat the  lands in the  subject  t r a c t  were worth $3.73 

per ac re ,  This Comnission in the  Mooksack and Xuckleshoot cases,  supra, 

s t a t e d  t5at Mr. Crutchfield's opinion could not  be given nuch weight, 

under this approach because "his rtiethod of evaluation i s  not ir? accordance 

with l e g a l l y  +proved standards bet. ra ther  involves xethods 5aszd on 

conjecture  and specu l a t i o~ ,  xhich mthods have been spec i f i c a l l y  r e j ec t ed  

by t he  cou r t s  and t h i s  Coi~nisslon." For the  sane reasons the  Coimission 

can give l i t t l e  weight t o  t i e  x i tness f  opb-ion of value i n  t h i s  case. 
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Pei,Ftlonerls ~ i t n e s s  i n  h i s  secone r;l~thoc', of e v a l u a t i ~ g  t he  i ~ n d  

arrived 2 t  an opi?ion bzsed on 2 usu'cslstence v d n a t i o ~ . ~ ~  B y  t h i s  

approach he was of the  opinion t ha% the  n e t  s u b s i s t e n c ~  value o f  t he  

SnohozFsh t r a c t  w a s  $66C),000.00. The Csrxnission refused t o  give any 

veight t o  an o p i n i m  of valae  b a s d  or? such 2 nethod i n  the  Nooksack 

and I-iuckleshoot cases, supra, and. w i l l  no t  do so  i n  t h i s  case s ince  

the  approach i s  en t i r e ly  t heo re t i c a l  and is no+, based upon any judi- 

c i a l l y  accepted method of e v a l u a t i n ~  la&. M r .  Crutchfield a l s o  iiould 

increase tine valuation multi?lying h i s  appra i sa l  f igures  by a 2.7 

factor,  which, he claims, should be al loxed t o  p r o ~ e d e  equal  purchasing 

power i n  terms of current  do l la r s .  Such a method of b c r e a s k g  t he  

valuation amount was denied in t'ne Xooksack and Muckleshoot cases, supra, 

and i s  a l s o  herein  denied. 

Mr. C. Marc Miller, a qualif ied appraiser ,  t e s t i f i e d  a s  an exper t  

u i t ~ e s s  on value for  defecdant. Yr. YLiller a l s o  p r e p r e d  a comprehensive 

appra i sa l  repor t  (Def. Ex. 205-A). Defendat's witness used t he  market 

oalue approach t o  deternine what in h i s  opinion tras the  fair market 

value of t he  subject  t r a c t  in 1859. Lacking comparable s a l e s  t3is w i t -  

ncss  t e s t i f i e d  the  f a i r ' m a k e t  v d u e  i s  arr ived a t  by taking i n t o  con- 

s idera t ion  a l l  matters K ~ a t  a hypothetical  purchaser and s e l l e r  would 

h S f e  t? mind sach a s  condition of t h e  =ea, de.mnd, p o p u l ~ t i o n ,  

n#!ttlnmcnt. Mr. Miller c lass i f i ed  most of t he  subject -  t r a c t  a s  t h b e r -  

h n d ,  access ible  o r  inaccessib?_e, a s n a l l  mount  as  po t en t i a l  a@- 

c u l t u r a l  land and a srr.all part as inlzqd xa te r .  This -&tness took i r i to  

considcratign the various e leaents  t o  be studied i n  evaluat izg l a x ?  
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suck a s  s o i l ,  t q o g r q h y ,  t rznspor ta t lon,  c l i m t e ,  , ~ r k e t s ,  dernad, 

s e t t l e x n t s  and h ig 'xs t  and be s t  use of the  subject  t r a c t  f o r  >;hi& it 

was then adap ta j l e  or  l i k e l y  t o  be needed i n  the  reasonably near fu tu re .  

Yir. Xi l l e r  was of the  opinion t h a t  the  h p o t h e t i c a l  prospective pur- 

chaser of t h i s  t r a c t  would r ea l i z e  t h a t  o d y  through t h e  r e sa l e  o r  use 

of these  lands could he expect t o  recover h i s  o r i g ina l  investment, t=es, 

f i r e  protection,  administrat ive cos t s  and costs  of r e s a l e  and he would 

expect t o  r ea l i z e  i n t e r e s t  upon h i s  investnzent f o r  t h e  period t h a t  t h e  

investment rernained unliquidated. 

Defecdzntfs a p ~ r a i s e r  f e l t  t h z t  a h ~ o t h e t i c a l  prospective purchaser 

would have noted t h a t  approximtely  50% of t he  subject  t r a c t ,  w a s  ac- 

cess ib le  o r  des i rable  lands. The purchaser, according t o  M r .  Mi l l e r ,  

would. have e q e c t e d  t o  dispose of the  most desirable land wi th in  20 years ,  

o r  in an zverzge cf 10 years, a d  d i s p s e  of the  remaining 50% ( t h e  in-  
. - 
access ib le  and l e a s t  desirable)  within LO years, or  an average o f  30 

years.  Mr. Miller  w2s of t he  opinion t h a t  the f a i r  m r k e t  value  of t.3,~ 

Snohoinish t r a c t  l e s s  the reservation a s  of &rch 8, 1859, w a s  $16,290.00 

- .  o r  approximately 12 cents per acre.  

Defendant's expert witness i n  =riving a t  h i s  evaluat ion f i g u r e  

conclucied t h a t  the  hypothetical  wi l l ing  s e l l e r  and w i l l i n g  buyer would 

have recognized " tha t  the  p r ice  a t  xhich comparable governierit l ands  

could be secured uould e f fec t ive ly  es'taSlish a c e i l ~ h g  on t h e  p r i c e  t h e  

buyer could hope t o  secure froxl t h e  resaleB of the Snohodsh lands, t h a t  

is, $1.25 per acre.  Using this $1.25 per acre f igure  2s a c e i l i n g  Fi. 

E l l e r  calculated what in h i s  opinion an investor i f o d d  have pal2 for 



the  subject  t r a c t .  ??bile the  ~ - ~ - a i l s 3 i l i t y  of Gover?-.en% l a r d s  a22 the  

quantity sl-ljgect t o  d i sposa l  in ths zrea uo7.Ad be taken i n t o  consideration 

by a  prospective pwchaser it does not f o l l ox  that t he  p r i ce  s e t  f c r  

such Government l a d s  would r e s u l t  i n  a  c e i l i h g  which cne might expect 

t o  apply t o  211 l ands  i n  the  area.  There i s  evidence in t h i s  czss of 

some sa les  of s e l ec t  t b b e r l z n d s  in excess of $1.25 per acre a t  o r  

reasonably near the  time o f  valuation.  

I n  1859 a prospectere pvrchaser of the  sub>ect t r a c t  would have 

taken i n t o  consideration t h ~  acces s ib i l i t y  of sone 56,L67 zc re s  of 

timberland upon the  t r a c t ,  t h e  fzvorable locat ion of t he  t r a c t  wi th  i t s  

is land lands and the  mainland port ioz f r cn t i ng  on t he  Somd and t h e  

navigabi l i ty  of the  Snoh~mish River. Such a purchaser would a l s o  hzve 

been aware of the  po t en t i a l  ag r i cu l t u r a l  l a d s  within t h e  t r a c t .  With 

respect  t o  the timber he would hzve rea l ized  that along t h e  Sound ther-2 

was a grea t  arnount of other conpeti t ive a c c e s s i b l e ' t i i i e r l a n d  t o  su2ply 

the  markets t h a t  then ex i s ted  f o r  the regiori and t h a t  t h e r e  was no 

b r e d i a t e  value f o r  t h e  &accessible tinberlands. 

The Cofid.ssion based upon t he  f i zdkgs  of f a c t  he r e in  made and the 

record a s  a xhole and giving due considerztion t o  t h e  size oP the  t r a c t ,  

it3 location,  the then acces s iS i l i t y  of p r t  of thk lands ir.cludbg 

acre ,  concludes t h a t  the fair mzrket valze of tbe  Snohoxis5 t r z c t  cf 

:!!r,265 acres  a s  o f  March 8, 1859, iras $180,7CO.CO, or a t  t h e  average 

:'ate of $1.10 per acre .  
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The pa r t i e s  hereto havkg  sllozitte2 n o  evidence a s  t o  the con- 

s iderat ion paid t o  the Sn&onish Infians -mder the p r o ~ s i o n s  of the 

Treaty of Jancary 22, 1855, the case x i l l  n m  proceed t o  2 determination 

of the  consideration so paid, if aqy; %;'nether the  consideration that nay 

be s h c - ~ ~ ~  w a s  unconscionable; the i n t e r e s t  retained by the Scohonish 

Indians i n  the  Tula l ip  Reservation located x i th in  the  t r a c t ;  and, i f  

necessary, what of f se t s  a r e  properly chargeable against  the  Snohoinish 

Indians under the  provisions of the Indian Claims ComLssion Act. 

I concur: 

Urn. M. Hoft 
Associate Coimtssioner 

Edgar E. W i t t  
Chief Comissioner 




