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& a p i c r  6cicrrinzti.cn ( 5  Id. C1. COT-7:. 1b0, 157) tkFs COZ- 

rrLss ion f os~r l  t'r-ti; 2 e t i t  icner, tk Scquz-~is'r: Tribs, ha6 held. Indian 

t i t l e  t o  a c e r t a a  area cf i ~ n d  in >hit i s  noii the Sta te  of ' :kshi~gtcn 

an2 tha t  s a id  t i t l e  ir, the Indians had been extbguished by the Treaty 

of Januzry 22, 1855, 1 2  Sta .  927, I1 Kapp, 663, whereby the lan6s xere 

ceded t o  tke United s t a t&.  Tke C~r~mission further held t h e r e k  tha t  

the  ef2ectivc date of said 1855 t reaty uas Earcf? 8, 185'9. T h i s  pro- 

ceeding has been held t o  deter i i~ne ths value of said lands a s  of 

Nn_arck 6, 1859. 

The bolmbr ies  c f t h e  lands f cmc! t o  have beer. exclusively cszd 

and occupied by the Suqum,ish I ~ d i a c s  are  P d l y  s e t  fcrth t n  Findir.5 29 

of our p r io r  f i x i i n g ~  of f a c t  (5' Ind. C l ,  Cori. 140, 157). Generally 

speaking the lards, xhich xS.1 hereinafter be referred to a s  the Suqcanish 

t r a c t ,  or t h e  subject t r a c t ,  are located i n  what i s  now Kitsap Comt.j, 

WashingLon, a d  include a l l  of Bainbridge Isla+ a d  t he  eastern portion 

of the Kitsap peninscila north of Soutk Col5.j and southwest of K-Agston, 

The subject t r a c t  f ronts  on Puget Sound along i t s  eastern border and 

its shoreline i s  desp l j  indented =d nuch cut q by nuerous  i n l e t s  

a d  bays. There a re  no s t r eam ol' any im?ort=ce in the Suqua~ i sh  

t ract .  The subject t r a c t ,  inclueing Eki~3ridge I s l a d  a s  well  as  the 

portion on the Kitsap g e n i r s d a ,  i s  cp i te  rough =d broken i n  sllrface 

topography Hith na?eror?s h i l l s  and ridges risixg t o  3CC and LC0 fee%, 

The coast l ine i s  i n  the  rzi? prez2pi to1~ with nmierous extensive 



The Suq~a,~Lsh t r ac t  as  described iq F3%ng 29 of our p r io r  findings 

of f a c t  consists of a gross a e a  of 88,410 acres. Prom th is  t o t a l  acreage 

there i s  a deduction o f  128C acres xhici-. represents t h e  acreage reserved 

t o  the Indians by the proTrisiors of the1855 t reaty leaving a net ecreage 

t o  be evaluated. of 87,130 acres. The su3ject t r a c t  has been c l a s s i f i ed  a s  

containing 31,412 acres of accessible t imberla~ds,  55,428 acres of in- 

accessible timberlands and 290 acres of inlard waters. The Suqumish t r a c t  

c o n t a 5 ~ ~ d  a negligible amount of agricul tural  l a d s .  Accordirg t o  t h e  187C 

census there xeye 45 f a m s  in in1 of Kitsap County coasisking of 92 acres 

of improved acreage and 299 acres uniqroved. The par t ies  a g e e  t'nat a s  

of March 8, 1859, the highest and bes t  use of t.he subject t r a c t  was f o r  

timber production azd t h a t  as of that date there 

importance kno~m t o  be present on the t r ac t .  

The Puget Somd region was sparsely se t t l ed  

were no minerals of any 

a s  of 1859. The f i r s t  

Amrican s e t t l e r s  i n  t h i s  region arrived in 18b5, and i n  1851 they es- 
b - 

tablished the f i r s t  Puget Sound tom,  Turn-rater, aboct 4C. miles south 
- -  

of the Suquazish t rac t .  I n  1853 the p l a t  of the town of Seat t le ,  in 

King County, across the sound fion the subject t r ac t  was f i l e d  and t h a t  

county had a population in 1 8 6 ~  of 3C2. There were few whites on t h e  

subject t r a c t  a s  of the valuation date. It is es t imted  that  t h e  xhi te  

P O F ~ - a t i o n  rYi,thin the subject t r ac t  as of 1859 totaled 25 persons mostly 

engaged i n  lum'Serin,o o_~erations. The population f o r  all o? E t s a p  

County k-as about s.!&. The sloTmess of settlerient jll t?le Puget Sound 

area p r i c r  t o  the  188C's has been a t t r i j u t ed  t o  the inaccess i3 i l i ty  of 



the  regior! 2-iE tls lack of t r a n q o r t a t i c n  f a c i l i t i e s ,  A s  of lc^S? a l l  

the s e t t l e~ . znzs  of western l $ a ~ h ~ $ o n  icere v i r t u a l l y  depndent  y o n  

water t ranspor ta t ion  there being fex roads m d  no r2iLroads. The 

Northern Pacific % a a r o a d  was not conpleted u n t i l  1883 and d id  not 

reach t he  %get Sound a rea  u n t i l  1887. 

Timber production uas the nain b d ~ t r y  i n  the  sub jsc t  t r a c t  a s  

of t k  valuat ion da t e ,  A sawx:ill vas in operation a t  Fort 1-Iadison on 

Bainbridge Is land aid =other i n  the  southern port ion of' t h e  t r a c t ,  

Early tiinher operations were crude aid f o r  a lollg period tb t i m b e r  

f i r s t  c u t  sas t h a t  i long the  1;aters of t h e  Sound ahd those  s t r e a m  

which could be used t o  d r i ~ r e  logs. Tirnber operators usua l ly  selected. 

only t h e  b e s t  s t a d s  of t r e e s  f o r  a d i s t a m e  of only one t o  tuo  miles 

inland. Unt;l t he  con~hg  of tke r a i l r ozd  mk ing  t ranspor ta t ion  t o  t h e  

eas te rn .  part of tine com+,ry feas ib le  =d p ro f i t ab l e  and u n t i l  l-~7:jering 

operations in the  Great Lakes a r ea  =d in t he  south dirinisked,  the 

market f o r  tiashington t i r r jer  was l k i t e c !  t o  l o c a l  derrznd znd -to far  

away mmkets suc;? as Califcrnia, South A ~ e r i c a ,  Rz-vaii a d  t b e  Orient. 

The o n l y  ~ E Z Z  of t r a ~ s p o r t i n g  ti.,& l d e r  a t  t h a t  t h e  ~2.s by s?&. 

The witnesses f o r  t h e  p a r t i e s  agree S-.at a s  of the  va lua t ion  da te  

t he r e  was no nzrket  f o r  t h e  subject  t r a c t .  k. Jaxes A .  Crutchfield,  

a professor of eco~omics, +pezed  as a :&tness f o r  p e t i t i o z e r ,  >k0 

CrutcMielc! u t i l i z e d  txo methods of valu&g 'the t r a c t  a??-d =r ived a t  
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fo~2owed t k  procedure outlbied i n  t he  e a r l i e r  czses (The Kooksack Tribe 

v. UnLtpd States,  6 Ind. C1. Corn. 576; a d  X~c'desfioot Tribe v. United 

States ,  6 Ind. C1,  Corm. 6 ~ 8 ) .  By the f i r s t  approach he computed > i h ~ t  

he considered t o  be the value of the t inber  on the subject t r ac t  based 

on an average s t a d  of  COO board f t .  per acre valued a t  an assumed 

valuzAio2 f i - w e  of $1.00 per lCCO 3.i i n  19C2 discounted t o  1859 a t  8%. 

To t h i s  figure was added an additional 15 cents per acre represent;llg 

h i s  opinion of a residual value of the Suquar~ish t r a c t  fo r  agriculture.  

ComSining the t k b e r  value and th-e agr ica l turd .  value, Nr, Crctchfield 

was of the opinion that  the l a d s  i n  the subject t r a c t  were worth Slr.91 

per acre. This Comnission i n  the Nooksack 21x3 Kuckleshoot cases, supra, 

s t a t e d  tha t  I*. CI-utchfield's opinion could not be given much weizht 

un6er th i s  a ~ r o a c h  because "his  methcd of evzluation i s  not in accordance 

with legally approved s t d a r d s  but rather  involves methods bzsed on 

conjecture and speculation, which methods have been s;necificzlly re jec ted  

by the courts and t h i s  Comrnission,'l For the s m e  reasons t'ne Comnission 

can give l i t t l e  weight to the witn2ss1 opinion of value in t h i s  case, 

P e t i t i o m r ' s  witness in h i s  secon6 nethod of evaluating the land 

arr ived a t  an ophjon  based on a lfsubsistence valuation." Bg this 

approach he was of t ' ~  opinion that  tfie r-et suSsistence value of L2e 

Suquaxish t r a c t  1 : ~ s  $~?c,.coo.oc. The ComLssion refused t o  give =y 

=eight t o  an opinion of value based on such a nethod in the Xooksack a-d 

~iuc!Ceshoot cases, supra, a ~ d  1~11 not do so i n  tAis case since the  - 
ar>proach i s  ent i re ly  theoretic& ard i s  not bzsed upon any f u d i c i d l y  



zcceptec! mthc5  of evdutiti?.g 1222. 2.k. Crutch2 is16 a l so  ;=-fir' increasz 

the valuztior, b: imlti;lying h i s - a s s r a i s a l  Z i n r e s  - by a 2.7 f z c to r ,  

wkic:?, he c l a i ~ s ,  should be tilLoi.i~d, t o  provide e q m l  purchasing power 

in te rxs  of cvr re r t  dcllcirs. Such a rnethod of bcreasing t h e  vdu.at ion 

anourit aas denied i n  the Nooksack a-d Kuclrleshoot cases, suFra, and is 

also herein denied. 

I+, C. Marc ItELler, a q - ~ a l i f i e d  a?praiser, t e s t i f i e d  a s  a e q e r t  

witness on valxe for  ciefe~dant,  lk. WLler a lso prepared a c o ~ ~ r e h e n s i v e  

a?praisal r e ~ o r t  (Def , Ex, ~cS-A). Def endznt ' s witness .used t h e  rnarket 

value approach t o  deternine what i n  h i s  opinion ms the fa* narket  

value of t h e  subject t r z c t  i.n 1 8 5 9 ,  Lacking comparable s z l e s  t h i s  52%- 

ness t e s t i f i ed  t?ie f a i r  re rke t  vdue  i s  arr ived a t  by taking irAo COE- 

sideratiorr a l l  mnttcrs t h a t  a hypothetical pmchaser and s e l l e r  would 

have i n  -d such as  condition of the area, de~and, population, a d  

se t t lmen t ,  Xr .  E l l e r  c l a s s i f i ed  z o s h f  the subject  t r a c t  zs timber- 

land, accessible or inaccessible a ~ d  a s r d l  par t  as  inlad x a t e r  , This 

witness tcdc in to  consicieration the various elenents t o  5e studied. in 

e v a l u a t k ~  l a d  such as  s o i l ,  topogra$y, transportation, cljncte, narkets, 

demand, s e t t l e ~ e n t s  =d hizhest  and bes t  use of the  subject  t r a c t  for  

which i t  xis then adaptable or  l i k e l y  t o  be  needed in t h e  rezso-?aSly nezx 

fcture. Xr .  Y i l e r  was of t : ~  o?irLon t h a t  the h s o t h e t i c a l  pros2ective 

purchaser of this t r a c t  ~;ould r zz l i ze  Ynat o n l y  t',nzou@ t;?e r e s a l e  o r  us2 

of these kinds could he expect t o  recover h i s  oris;-llal iviestiiie2t, tz<ss, 



kwes txszt rzrzined ~ L i q u i C k t  €2. 

Def endmt ' s apprziser felt t j a t  a h y t h e t i c a  pros?ective purchaser 

w c d d  have noted =hat a ~ p r o x i m t e l y  33% of the  sub jec t  t r ac t ,  was 

a c c ~ s s i b l e .  The purchaser, accordi ,~,~ t o  Kr. f-rii3_1er, tiould have expected 

t o  dispose of t-k most desirable land ?<it!-in 2C years, or i n  z~ average 

of 10 years, and dispose of the renainbg 675 ( the  inaccessible =d 

least desirable)  within 4C years, or an a v e r q e  of 30 years. M r .  Mil ler  

was of the  opbion tha t  the f a i r  market value of the Suqua~~ish t r a c t  as  

of fkrch  8, 1859, was $9,CC0.00 or a ~ ~ n x i m t e l y  - - 10  cents per acre, 

Del"endantl s ex?ert witness in arr ivlbg a t  his eyduat ion  f igure  

co~lcluded t h a t  t k c  hypothet icSL K l l i n g  se l l e r  and wil l ing buyer would 

have recognized "that  tk price e t  which c o ~ x a b l e  goverment lands 

could be secured ?.rould effecti,vely e s t a j l i sh  a cei l ing on tihe pr ice  the 

buyer could hope t o  secure fron the resalelt of the Suqumish lands, that 

2, a.25 pcr acre. U s k g  t h i s  $1.25 per acre  fi,gu.re a s  a cei l ing 1.5. 

#iller calculated what in his opinion u? investor would have paid f o r  
3 

the. subject  t r ac t .  l h i l e  the av&ab;lity of Goverment lands and the 

quaniity su5ject to disposal in the  area troul6 be taken i n t o  consideratio3 

by a prospectire purchaser it does not follow that  t he  pr ice  s e t  f o r  

such Goverment lands would r e s u l t  in a c e i l h g  t m c h  one m i $ i t  expect 

to apply t o  aU_ l a d s  i n  the z e a ,  There i s  evidence ~LI this case of 

sane sales of select  t i ~ S e r l m 6 s  i n  exckss of $1.25 per acre a t  or 

re2~0nd31y nezr the t i n e  of valzation. 

A prospective purchaser in 1,559 wo-dd have been axare 02 the f a c t  

that t h e  subject  t r a c t  froz:ed 03 fuze$ Sound and contained some good 



3 - 
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hzr3ors; thct  do?i ;  t h e  Sounc there m s  a grezt m o l m t  or" ot'ner c o ~ e t i t i v e  

access~3 le  t~ in5er la i :d  to  su@y t5e  mrke t s  thz t  t hen  e:cis%ed f o r  t k e  

regicn; a ~ d  that there w . 2 ~  no imedia te  v d u e  f o r  the inaccessible  tiT?Ser. 

The sme  prospective prchaser  would also have real ized t h a t  the everage 

s t m d  per acre for  this t ract  would have been considered below &he 

usual run i n  the region Secause of t 5e  l a r ~ e  mount  of barned, daxi-zged 

or decayed t k i e r  on the t ract .  Such a p rospc t ive  purchaser would a l s o  

take i n t o  consideration thzt t i rbe r  op ra t ions  were b eirg successf ullp 

engaged in on tk  k a c t  supply bg the rrady rarke ts  tha t  then exis ted  

fo r  the re,' PIOR. 

The Comiission based upon Yne f i d i n g s  of f a c t  hcrein made and the 

record as a whole and giving ciue consiaeraticn t o  the  s i z e  of t h e  t r s c t ,  

i t s  location, the then accessib5lit:i or" part  of tlie lzncis, ancl the 

averaze stznd. of tim'cer per acre, concludes tha t  the  f a i r  r a rke t  value 

of the  Suquaiish t rac t  of 87,130 acres as of Ihrch 8, 1859, xas 

~?~,~co.co, or a t  the average r a t e  of ap2roximtely 30.90 per acre. 

The case w i l l  nov proceed t o  a det,erminaticn of tke consideration 

paid t o  t t e  Suq~anish Indiais, it" any, under the  provisions of 'he 

Treaty of January 22, 1855, s u p a ;  whether the consideration so paid, 

if any, xas uconscio-?able a d ,  i f  so, k%zt of fse ts  a re  c h r g e a b l e  against 

sa id  Indizns under the provisions of the Indian Clains CO& s lon Act. 

I concur: 

/s/ ED sx3. c. :.1zn 
Chief Comissioner 




