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BEFORE THEE INDIAN CLATDMS COMMISSICH

THE DUWAMISE TRIBE OF INDIANS,
Petitioner, »

v. " Docket Now 105

THE UNITED STATFS OF AMERICA, o o

Defendant.
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Decided: July 6, 1959

Appearances:

Frederick W. Post and
Malcolm S. Mcleod
Attorneys for Petitioner,

Donald R, Marshall, with

whom was Mr. Assistant.

Attorney General Perry W. Morton,
Attorneys for Defencdant.

OPTNIOH OF THE COMMISSION

Holt, Cormissioner, delivered the opinion of the Commission,

By_'a prior determination this Comi_ssion found that petitioner,'The
Duwamish Tribe, had held Indien title to 2 certain area of land in what is
now the State of Washington and that said title in thé Indians had been
extinguished by the Treaity of January 22, 1855, 12 Stat. 927, II Kapp. 669,

wherein the lands were ceded o the United States (5 Ind. Cl. Comm. 117, 131).
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The Commission further held therein that the effective date of said 1855
treaty was March 8, 1859. This itrial hass been held o determine the value
of said lands as of Harch 8, 1339.

The boundaries of the lands found to have been exclusively used and
occupied by the Duwamish Indians are fully set forth in Finding 20 of our

prior findings of fact (5>Ind. Ci. Comm. 117, 131). Generally speaking the

| lands, which will hereinafter be referred to as the Duwamish tract, or the

subject tract, are located in what is now King County in the State of Washing-
ton.A The subjecg tract is bounded on the west by Puget Sound and on the east
by Lake Washington. Elliott Bay adjoins the tract and the City of Seattle
now takes in a large amount of the lands of the tract. The Duwanish River
flows north through the tract and its mouth is at iott Bay.

The Duwamish Tract consists of 5L,79C ac?es of land, Of this tétal
acreage the itract has been classified as containing 7,555 acres of bot-
tom or potential agricultural lan§; 31,350 acres of accessible timberland;
14,525 acres of inaccessible timberland; and 1,360 acres of inland water.

The partieé agree that as of Mafch 8, 1859, the higheét and Eest ﬁse of
the subject tract was for tirber ﬁroduction and ﬁﬁat as of that date tﬁere
were no minerzls of any importance kncwn to be present on the tract.

The Puget Sound region was sparsely settled as of 1859, The first
American setilers in this region arrived in 18L5, and in 1851 they es-
tablished the first Pugzet Sound towm, Tumsater, about 50 miles southwest
of the Duwamish tract. In 1851 +the first settlers arrived in the subject
tract. The plat of the town of Seatile was filed in 1853 and Kingz County

by 1860 had a population of 3C2. The slowness of settlement in the Puzet
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Sound arez prior to the 1880!'s has been ztiributed to the inaccessibility
of the rezion and the lack of trensportation facilities, As of 1859 all
the settlements of wesitern Washington were virtually dependent upon water
transportztion there being few roads and no railroads. The Northern

Pacific Railrocad was not completed until 1883 and did not reach the Puget

Sourd arez until 1887.

e
-

Timber production was -the main induétry in the subject tract from
practically the i‘i_rit settlement therein. Henry L. Yesler built a steam-
powered sawmill on the north shore of Elliott Bay in 1852. This mill had
a capacity of 10,000 to 15,00C board feeﬁ per day and for years furnished
employmen‘[;, +o the local inhabitents. It was the only mill in King County

in 186cC. Early timber operations were crude and for a long period the

Qe

t:.mer i‘:rs» cubt was that along the waters of the Sound ard those sireams
Hwh:z.ch could be .!.sed o drive logs. Timber operators uéua]ly selected
"only the besi stands of trees for a distance of only one to two miles
:.Iﬂ.and. Unull the com.ng of the railroad nakz.nr transportati on to the
Veastern p;rt oi‘ the country fea31ble and profitable and until lumf\ermg
operatlons 111 ‘f.he Great Lakes area and in the south alm_nlshed the
.market for Washinzton timber was limited to local derand and to far’
cawa'y markets"such as California, South America, Hawaii ané the Orie'ﬁt.‘
The only means of transporting the lumber at ‘cliét,tizne was by ship.

| The witnesses for the parties agree that as of the vé.luation date.
there tas no market for the subject tract. Mr. James A. Crutchfield,

a professor of economics, appeared as a witness for petitioner. Mr.
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Crutchfield utilized two methods of valuing the tract and arrived at

Fal

an ecpinion of vailue under each method. In his first approach this

witness said the term "market valuation” referred to the values which

“could be imputed to the lands under commercial utilization of their

marketable products. In applying this method the witness states he

followed the procedure outlined in the earlier cases (The Nooksack Tribe

v. Bnited States, 6 Ind. Cl. Comm. 578; and Muckleshoot Tribe v. United

States, 6 Ind. Cl. Corm. 6C8). By the first approach he computed what

he considered to be the value of the timber on the subjeét tract based
on an average stand of 1l;,3C0 board ft. BM per acre valued at an assumed
valuation figure of $1,00 per 1000 Bl in 1902 discounted to 1859 at 8%.
To this figure was added an additional 60 cents per acre represeﬂfing
his opinion of a residual velue of the Duwamish tract for agriculture.
Combining the timber value and the azriculturel value, Mr. Crubchfield
was of the opinion that the lands in the subject.tract were worth SS;hé
per acre. This Cormission in the Nooksack and Muckleshoot cases, surra,
stated that ¥r. Crutchfield's opinion couid not be given much weight
under this approach because‘"his method of evaluation is not in éccordance
with lezally approved standards bubt rather involves methods based on
cenjecture and speculation, which methods have been spécifically rejected
by the courts and this Commission.® For the same reasons the Cormission
can give little weight to the wiiness! opinion of value in this case,
Pctitioner's witness iﬁ his secornd method of evaluating the land

arrived at an opinion tased on a %"subsistence valuation®. By this
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approach he was of the opinion that the net subsistence value of the
Duwamish Tract was 36CL,00C.C0. The Commission refused to give any
weight to an opinion of value based on such a method in the Nooksack

and Muckleshoot cases, supra, and will not do so in this case since

the approach is entirely theoretical and is net based upon any judieially
accepted method of evaluating land. Mr,.Crutchfield also would increase
the valuations by multiplying his appraisal figures by a 2.7 factor,
which, he claims, should be allowed to préﬁide eqdél purchasing power

in terms of current dollars. Such a method of increasing the valuation

amount was denied in the Nooksack and Muckleshoot cases, supra, and is
also‘hereinrdenied. |

LMr.lc. Marc-Miller, a qualifie& appraiser, tesﬁified as an expert
w1tness on value for defendant. Mr; Miller also prepered 2 comprehensive
’apnralsar report (Def. Ex. ZOS-A) Defénéant's witness ueea tﬁe market
value approach to determine what in.his'oginien‘ﬁee the fair market value
of the subject tract in 1859. Lacking éomparaele'saleS'this witness
testified the falr narket value is arrived at by taking into considera-
tlon all matiers that a thothetlcal purchaser and seller would have
in mind such as condition of the area, denana, populatlon, and settle-
ment. Mr. Miller classified most of the subject tract as timberland,
accessible or inaccessible, a small Doruloﬁ as potenulal agrlcul ural land -
and a small part as inland water. This witness took into consideration

the various elements to be studied in evaluat_mb lana sucH as soil)
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topography, transportation, ciimete, markets, demand, setilements and

highest and best use of the subject tract for which it was then adaptable
or likely to be needed in the reason2bly near future. Ir., Miller was

§f the opinion that the hypothetical prospective purchaser of this tract
would realize that only through the resale or use of these lands could he
expect Lo recover his original investment, taxes, fire protection, ad-
ministrative costs and costs of resals and he would expect fo realize
interest upon his imvestment for the period that the investment remzined
unliquidated,

Defendant's appraiser feit that a hypothetical prospective purchaser
would have noted that approximately 75% of the subject tract, that is
the accessible timberland and the potential agricultural land, belonged
in the most desirable category. The purchaser, according to ¥r. Miller,
would have expected to dispose of the most desirable land within 10 years,
or in an average of 5 years, and dispose of the remaining 25% (the in-
accessible and least desirable) in 1C to 3C years, or an average of 20
years. Mr., Miller %as of the opinion that the fair market value of the
Duwamish tract as of March 8, 1859, was $21,000.00 or approximately
LO cents per acre.

Defendant's expert witness in arriving et his evaluation figure
concluded that the hypothetical willing seller and willing buyer wouwld
have fecognized *that the price at which comparable government lands
could be secired would effectively establish a ceiling on the price the

buyer could hope to secure from the resale of the Duwramish lands, that
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is, $1.25 per acre. Using this $1.25 per acre figure as a2 ceiling Mr.

de}

Miller calculated what in his opinion an invesitor would have pzid fc':»r

the subject tract. WUWhile the availability of C-overnmept lands and the
quantity subject to disposal in the area w_ould be ‘taken into consideration
by a prospective purchaser it does not follow that the price set‘for

such Government lands wouid result in a ceiling which one might expect

to apply to all lands in the area. There is evidence in this case of

some sales of select tirberlands in excess of $1.25 per acre at or
reasonably near the time of valuation.

A prospective purchaser in 1859 would have recognized the fact that
the subject tract was favorably situated on and around Elliott Bay, said
to be the best, and best protected,. deep water harbor on Puget Sound;
that the Duwamish River flowed through th_e tract which with its tribu-
taries, periodically gave access to a larze interior'region; that along
the Sound there was a great amount of o‘;:her vcompetitive accessible
timberland to supply the markets that thén eﬁsted for the re.gion; and
that there was no immediate value for the inaccessible timber. The same
prospective purchaser would also considér'ihe fact‘that lﬁmbering operations
had been in progress successfully on the tra“ci since 1853 supplying ti;le
limited local derand and the ready markets ;chat then existed; that ‘-bfie
toun of Seattle which.had been plgtted. in 1853 was desjir.:a'oiy located on
Elliott Bay é.nd could be expected to develop; and that prospects for the
subject tract, with 75% of it considéred to be:aéces'siblé, were much better

than for many other areas in the Puget Sound region.
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The Commission based upon the findings of fact herein made and th
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record as a whole and giving due ccnsideration R
its location and accessibility, concludes that the fair marks?t vaiue of
the Duwamish tract on March 8, 1859, was $7L4,000.00, or at the average
rate of approximately £1.35 per acre.

The case will now proceed to 2 determination of the consideration
paid to the Duwamish Indiéns, if any, under the provisions of the Treaty
of January 22, 1855, supra; whether the consideration so paid, if any,

was unconscionable, and, if so, what offsets are chargeable against said

Indians under the provisions of the Indian Claims Commission Act.

/s/ ¥l. M. HOLT
Associate Commissioner

I concur:

/s/ EDGAR E. WITT
Chief Commissicner






