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Ey a p r io r  deto-&tion t h i s  Co&ssion f o G d  %hat pe t i t i one r ,  The 

h r m i s h  Tribe, had held I n d i a  t i t l e  t o  a certai? area 02 land FE w h . t  i s  

now t5e State of Washizgton and tha t  s z i d  t i t l e  in the Ind iv ls  had been 

extinguished by the Treaty of Jznuzr-- 22, 185.5, 1 2  Stzt .  927, 11 Ka?po 669, 



The bounckies  of tne lands fomd t o  have been exclusively used 2nd 

occu?ied by the are s e t  for th  i n  our 

pr ior  fkx2in-i;s of f a c t  ( 5  Ind, C l .  Corn., 117, 131), Generally speaking t h e  

lands, which ' v a l  h ~ r e i n a f  t e r  be re fer red  to  as the Duwarnish t r ac t ,  o r  the 

subject t rac t ,  a r e  located in what i s  not: Kklg County i n  the S ta t e  of Vashing- 

I bone The su5ject t r a c t  i s  bounded on the west by Puget Sound and on the  e a s t  

by Lake FJzi~hin~on,  E l l i o t t  Bay a d j o a s  the t r a c t  and the City of S e a t t l e  

now takes in a large a ~ o u n t  of t h e  l a rds  of tke t r ac t ,  The Dwanish E v e r  

flows north through t r a c t  and i t s  E U i o t t  Bay. 

The Duxunish Tract consists of 54,79C acres of l a r d ,  O f  t3is t o t a l  

acreage the t r a c t  has been c l a s s S i e d  a s  containing 7,555 acres  of bot- 

tom o r  potential  agricul turd lan6; 31,350 acres of accessiSle t i ~ b e r l a n d ;  

14,525 acres of inaccessible tkrierland; a d  1,360 acres of in land  water. 

The pa r t i e s  a F e e  tha t  as of Earch 8, 1859, t h e  highest and b e s t  use of 

the subject t r a c t  bjZS fo r  t b - e r  production and that  a s  or" t h a t  dzte  tktere 

were no minerals of any i n p o r t a c e  knc-m t o  be present on t h e  t r a c t -  

The Puget Sound region was spmsely  se t t l ed  as of 1859, The first 

Amrican s e t t l e r s  in t h i s  region arr ived Ln 1845, and irl 1851 they es- 

of the h:an ish  t rac t .  I n  1351 the  first s e t t l e r s  arr ived in the  subjec t  

b2: 1860 had a population of 3 ~ 2 .  T h s  slowness 05 settlement i n  the k g e t  
i 



of the r e a o n  z.xd the l a c k  of transportation l a c i l i t i e s ,  A s  of 1859 2.22 

the s e t  - ; l e ~ s n t s  of western kkshington w=e v * t ~ a U y  de2enden-i; upon water 

t r a n q o r t z t i o n  there being feu roads an2 no rai l roads,  The Iiorthern 

Pacific RaSroad was  not completed u n t i l  1883 and did not reach the ?u@ 

Sound area  u n t i l  1887. 
. .O 

TMer production Kas the main indus-try in the  subject t r a c t  from 

prac t i ca l ly  the f i r s t  settlement therein. Henry L. Yesler b u i l t  a steax- 
r. 

powered ~ z : ~ S l  on the north shore or" E l l i o t t  Bay in 1652. This nil1 had -. 
a capacity of 10,OCO to 15,COC board f ee t  per d2y and for years furnished 

. - 

enploynent t o  the loca l  inhabitants. It vas the  only nill 2n King C o u t y  

in 186C. -1y tirnjer o!,erations were crude and f o r  a l ong  period the % 

- - .J' 
t m e r  first cut r-72s that along the waters or" the sound 2x16 those s t r e a m  

trhich could. be -.rsed i;o drive logs. ~ixiber  operators us,ually sel&ted - . .  
. -. . . 
only the best stands ol' t rees  for  a d i s tmce  or' o f iy  one t o  txo niles 

M a d .  Untjl the co&ng of the railroad making t rans2ortat ion to  the 
- -. 

eastern' part of the coun tq  feasible  and grofitable an6 unt51 lumbering 
J . - .  
-, . 

operations in the Great Lakes area and in tk south dininished, the 

market f o r  'ilfaskiqton timber was. l i n i t e d  to loca l  &rand and t o  far' 
. .  

am? markets-'such zs CSi'ornia, South America, ~&ii  a d  the  Oriellt, 
0 

  he ohy means of t rmspor t inp  the l u b e ?  at t h s t  tims w 2 s  by sh5pp. 

The hi tnesses  f o r  the par t ies  a,cree that as of the valuation da te  

a professor of econo~zcs, appeared as  a %Qtness fo r  pe t i t ioner .  f82. 



n a r k t a b l e  ?roducts. In apply5ng t h i s  mt'nod t2e x i tness  s:ates he 

foEo~red  the procedure orrtlZned i n  the e a l i e r  cases (The Nooksack Tribe 

v. Fnited States ,  6 ind. C l ,  Corm. 578; and Euckleshoot Tribe v. United 
I 

States ,  6 Ind, C1 ,  Corm. 6 ~ 8 ) .  By the f i r s t  ap -oach  he coxputed xhat 

he considered t o  be  the v&ue of tk timber on tke subject t r a c t  based 

on an average stand. of 1h,3CO board f t, BK per acre valued a t  an assumed 

v a l ~ a t i o n  f igure  of $1,00 per 1000 31.: in 1902 d i s c o ~ ~ t e d  t o  1859 a t  6$, 

To t h i s  fi,nure vas added zn add i t iond  6C cents per acre r e p e s e n t i n g  

h i s  opinion of a resi6ual czlue of the  hxm.ish t r a c t  fo r  a p i c u l t u r e ,  

Coain ing  the  timber value and the agricul turel  value, Hr, Crutchfield 

was of the  o p k i o n  tha t  the  lands ;JI the subject  t r a c t  were worth $5.46 

pcr  acre. This Comisslon i n  the Nooksack and ~4uckleshoot cases, suFra, 

s t a t ed  t h a t  ik, Crutchfieldr s opkion  could not be given m c h  weight 

Under t h i s  approach because "his me';hod O? evaluation i s  not in accordance 

l e z d . 1 ~  mproved stzndards but r a the r  involves ~ t h o d s  based on 

ccnj ec t r re  a.xd speculation, *ich rnt thods have been specSica7-ly r e  j.ected 

by the cocr t s  and t h i s  Commission," For t h e  s=e reasons t'm. Commission 

Can give l i t t l e  weight t o  the witness' o?kion  of value in %>is czse, 

PC t i t i o n e r l s  witness i n  his second mthod of evaua t ing  t';le land 

=rived a t  an opinion based on a " ~ u b s k t e n c e  valua-lio~P, 3y t h i s  



approach he ms of tk  o p i ~ i o n  that  t h e  r-et sxbsistence value or" the 

Dmanish Tract aas ~~C~,OOC,CO. The Comiiission refused t o  give any 

weight t o  an opinion of value based on such a method i~ "he Xooksack 

and l&cldeshoot cases, supra, a d  t i f i l  not do so i n  th i s  case since 

the approach i s  ent i rely theoretical and i s  not based upon any j u d i c i i l l y  

accepted nethod of evd.&ting land. $Ire. Crutchfield also would increase 

the valuztions by mdti?lying h i s  a p p r a i s a  figures by a 2.7 fac tor ,  

which, he &irs, should be a l lmed  ts ?rbvi.de eq&l purchnsing pover 
. a 

in t e r m  of current dollars. Such a rr,etl:od 02 increasing the valuat ion 

amount was denied in tfie Nool:sack and K~ckleshoot cases, supra, and i s  

a lso  herein denied, _ .  . ... . . . .  . . . .  . .  : 1 . . .. : 

W. C. Karc l)iiller, a qualifieci a?praiser, tes t ' i f ied as  an e q e r t  

witness on value f o r  defendant. M r .  PXLler also prepared a comprehensive 
-. 

appraisal  report  (Def. Ex. 205'-A). Defendant1 s ki tness  used the r a r k e t  

value a~proac'n t o  detcmiine ~triat in his  opinion zias the f a i r  m r k e t  value 

of  the^ subject t r a c t  in 1859. Lacking comparable sz les  t b i s  uicness  

'testQi'ed the f a i r  nsrket v d u e  is  arrived a t  by taking M o  considera- 

t i o n  a1 matters tha t  a hypothetical p rchase r  and s e l l e r  wduld have 

in &ind such as cozdition of the area, denarxi, and sekt le-  

ment. E S l e r  c l a s s s i e d  ~ o s t  of the subject t r a c t  as t i rber land ,  
.. - . . 

accessi51e or inaccessible, a s m a l l  p&%ion'as p d t & ' t i a l  agricrrltural. l.&d . 

and a si;;~C~l pa r t  as bland 

the vzrious elements t o  be 

water. This wsness  . . took i n t o .  csnsiderat ion 

studied irl. evaluatbg 1a.ici s x h  as s o i l ,  
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topogra$:y, t r a~spor t a t io r , ,  c l i ~ a t e ,  z r k e  ts ,  derzind, se t t l cxen t s  a d  

highest a d  bes t  use of the subject t r a c t  for  which it ~ 2 s  tfi2-n. a d q t a 3 l e  

or l i ke ly  to  Se ~ e e d e d  i n  the ~ e a s o ~ z S l y  near future.  13. K!.ler was 

of the  opbion t'nat the h 4 ~ o t h e t l c d  prospective purchaser of t h i s  t r a c t  

would realize t h a t  o,?ly through the resale  or use o f  these l a d s  could he 

expect t o  recover h i s  o r ig inz l  investment, t z e s ,  fb-e  protection, ad- 

ministrative costs and costs of resale  a d  he would expect t o  r e a l i z e  

in t e res t  upon h i s  investment f o r  the period tha t  the investment r e r ~ i n e d  

unliquidated, 

Defendantt s mpra iser  f e l t  t k t  a hypothetical prospective purchaser 

would have noted t h a t  approxinately 752 of the subject t r ac i ,  t h a t  i s  

the accessible t b b e r l a n d  and the potential  agr icu l tura l  land, belonged 

in the most desirable category. The pu-chaser, according t o  F r o  K i l l e r ,  

would have e-ctec! to  d i q o s e  of t2e xost desira'dle land ~ . i i t k in  1 0  years,  

or in an average of 5 years, ad dispose or" the rexiaining 25% ( the  in- 

accessible and l e a s t  desirable)  in 1 C  to 3 C  years, o r  ul average of 20 

years, Fr. l : a e r  tias of t5e o p b i o n  tha-t the f a i r  market value of the 

~ u ~ . m i & i h  t r a c t  as of  arch 8, 1859, was 021,COO.OO or approximately 

hO cents per acre, 

Defendant's e q e r t  witness arriving a t  h i s  evalw-tion figwee 

concluded tha t  the h-sotfietical ufllin- se l l e r  a d  w i l l i n g  buyer W O V ~ ~  

have reco-zed "that  the pr ice  a t  xhich cocparable government lands 

c ~ u l d  be sec:;red x o d d  effect ively establ ish a ce i l ing  on t h e  p r i c e  t h e  

buyer could ho?e 50 secure f ron  the resQeu of the Dmamish l a d s ,  t h a t  



is, &25 per acre. Using t h i s  S e 2 5  per acre fi,gure as  a cei l ing I%-. 

NCLer calculated >fiat in h i s  opinion an investor .would have paici fo r  

the subject t r ac t .  IihYLe the aca i l ab i l i t y  of Goverment lands =d the 

quantity subject t o  disposal i n  the area would. be taken i n t o  consideration 

by a prospective purchaser it does not follow tha t  t h e  pr ice  s e t  f o r  

such G~~erni:;ent lands  would r e s u l t  in a ceil ing which one might expect 

t o  apply t o  a l l  lanc2s i n  the  area. There is evidence in this case 03 - - 

s o ~ e  sa l e s  of s e l e c t  tirrberlands in excess of $1,25 per acre  a t  or 

reasonably near t h e  t h e  of valuation. 

A prospective purchse r  i n  1859 ~iould have r e c o s i z e d  the  f a c t  thzt 

the subject t r a c t  tiis favorably s i tuated on a d  around F l l i o t t  Bay, sa id  

t o  3e the  best,- arid best  protected, deep water harbor on Puget Sound; 

t h a t  the  Dutiitnish RLver flowed through the t r ac t  which with i t s  tribu- 

t a r i e s ,  periociically gave access t o  a large in t e r io r  region; t h a t  along 

the Sound there was a grezt amount of other cor;rpetitive accessible 

timberland t o  supply the markets t h a t  then existed f o r  the r e 5 o n ;  and 

that there  %;as no imruediate value f o r  the inaccessible timber, The sane 

prospective purchaser would a l s o  consider t h e  f a c t  t h a t  lumbering o p e r ~ t  ions 

had been in progress successfully on the t r a c t  since 1853 s q p l y i n ~  the  

l imi ted  l o c a  decznd the red;- mrke t s  that  then existed; t h a t  the 

town of Seat t le  which hsd been p la t t ed  in 18.53 wa$ desirably loca ted  on 

E l l i o t t  Bay and could be expected to develop; tha i  prospects f o r  the  

subject t ract ,  k i t h  75% of it considered to be 'accessible, were m c h  b e t t e r  

than f o r  mny other areas i n  the  Pugst Sound region. 
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The ComAssion bzsed u?on the  f i x d i n ~ s  of f a c t  herein mde =d the 

record as a Hhole mi giv5-n~ due ccnsic2ercticn ts t h e  s i ze  of the t r a c t ,  

i t s  locai ion a d  access ibs i ty ,  conclu.cies t h a t  the f & r  nzrket  cue of 

the  b ~ a L s h  t r a c t  on >:arch 8, 1859, was $7b, OC0,00, or a t  the average 

r a t e  of a?proximately $1.35 per acre, 

The case >.;ill now proceed to  a determination of the  consi6eration 

paid t o  t h e  DurVMsh Indians, i f  my, under the ~ r o v i s i o n s  of the Treaty 

of January 22, 1855, supra; xhether the consideratior! so paid, if =y, 

was unconscionable, md, i f  so, what ofzsets a re  chargeable agaiast s a id  

lhdians under the provisions of the Indian Claims Comission Act, 

I concur: 

/s/ E;DCX? E, lITl! 
Chief Cornmissiocer 

/s/ t34, M, EOLT 
Associste C c d s s i o n e r  




