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OPINIOK OF THE COMFISSION

O'MARR, Commissionef, delivered the opinion of the Commission.

The petitioner in Docket 211 is Pueblo dé Isleta, which, by>
admission of the defendant, is a tribe of Pueblo Indians recognized
by the Secretary of the Interior. It is also authorized under the
laws -of New Mexico to sue and be sued as a corporation.

The pueblo of the Isleta is located about 12 miles south of
Albuguergue on the west bank of the Rio Grande River (see map, Def.A
Ex 26 near scutheasi corner). The parties hereto propose no findings

as to the early history of the Isleta, but the Petition alleges that
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the village has been maintzined at its present site for more than
300 years. Herbert O. Brayer, in Def. Ex. 17 (pp. 5%6-59), gives
this background. In the days of the conquistadores the pueblo_isf
supposed to have been situated on an island iﬁ the Rio Grande then
known as the Rio del Norte. With the changing of the river bed,
Isleta had ceased to be the "little island®, s ité Spanish name
indicates. Soon after the advent of the Spanlards a-Cathoiic chapel
was established at Isieta. The Pueblo revélt, which began in 1680,
caused the pueblo to be abandoned, some of the refugees féunding a
new pueblo, Isleta del Sur, ten miles to the south. Sometire bétween
1709 and 1718 Fray Juan de la Pena re-founded the pueblo and re-
established the mission. Brayer gives the.Isleta populatién'as 304
in 1760, 487 in 1809, over 750 in 1850 and 1,000 in 1880.

The Isleta Pueblo Grant, shown on Def. Ex. 26 with the pueblo
at about its center, contains about 130,000 acres. Def. Ex. 23 shows
it to lie in Valencia and‘Bernalillo Counties; A patent (Def. Ex. 10
was issued to the Isleta No?émber'i, 1864 for a tract-contaiﬁing
110,080.3liacres based upon fhe claim of the Isleta as confirﬁéd by‘;.
the Surveyor General of New Mexico, On 0ctober_7; 1933 a.sqppleﬁenfal
patent (Def. Ex, 11) t§ 20,405 acres was given the Isleta because such

et

lands were erfoneously omitted in the former survey and patent. This
Isleta Pueblo Grant is not directly involved in the present claims; it
is mentioned because of its relationship to the lands hereiinvolved in

that the latter lands adjoin the Pueblo on the south.
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The Petition herein sets forth two czuses of action. The first

asks fair and just compensatiion for the loss of 14,780, 7h5 acres
known as the Peralta T*aCV ( Ex. B of Petlulon), situated in the
souuhwesu corn°r of the Io de Paallla Grant contalnﬂno 5’ 9AO.V2 acres
(P1. Ex. 5, Pet Ex, A' Def. Ex. 26) The Isleta assert aborigina;
title th;reto and further allege that "in protection of its aboriginal
title and to ter_lnate the claims of non-Indlan setilers, Petltlonor
purchased tire sald Io de Padllla Grant on February h, _750, from the
legzl h»lro of Dleoo de Padllla" Thgradml‘ that Congress, by_Act

of May 31, 1933 (48 Stat. 108), appropriated $2.00 per acre to compen-
| sate théﬁ for‘the loss of said Peralta Tract.
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The secord eanse of antion sesks foix
the loss of 2,582, 78 acres constltutlnc the Bosque de los Pinos Tract,
located in the exireme eastern part of the Antonio Gutierrez and Joaquln
Sedillo Grant (Pl. Ex, 6,_Pet. Ex. D; Def. Ex. 26). This claim is also
based both on aborlvlnal tltle and purchase of the title of tﬁe helrs of
the orlvlnal grant sometlxm prior to ¥ay 3, 1808, The Islet; have re-
ceived no.compensatlon for this land.

While the Petition does hot specif&,the section of the Indian Claims
Comnmission Act under which.the;é claims are ﬁade; the Petitioner's Brief
(p. 1) says thatitge glaims are asserted under Section 2, Clause (5) of
the Act, the'case §rising by viftue of the loss by Petitioner of its
aboriginzl and purchased l;nds ;s a result of the unfair and dishonorable

dealings on the part of the defendant,
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Ezeh of the two causes of action presents a different fact
situation and reguires & separate decision by the Commissicn. The
parties have briefed two general propositions which apply to both

clzims and these will be trezted first.

ABORIGINMAL TITIE

The first question pertinent to both claims is raised by the
defendant's contention that neither Spain nor Mexico recognized
aboriginal use of land by the Indians as creating any vested legal
rights of ownership in the Indians (Def. Brief pp. 63-77) and that
the policy of the United States as to "Indian title™ based upon
-aboriginal occupancy applied only to lands which became 2 part of ihe
public domain of the United States and neither of the tracts herein
claimed by petitioner by virtue of aboriginal ownership ever became a
part of the public domain under the cession from Mexico to the United
States in 1848 since both tracts were within the exterior boundaries
of valid Spanish land grants to non-Indians (Def. Br. pp. 57-63). The
petitioner (Reply Brief pp. 23-27) argues that on the contrary, the
laws of Spaiﬁ prohibited the divesture of Indian title even when the
same land occupied by the Indiars had been given to non-Indians by
official grant.

The question of the rights of Pueblo Indians to Spanish or
Mexican lands based uzon aboriginal use and occupancy has been

discussed in our opinion in the case, Pueblo de Cochiti v. United

States, Dkt. 136, 7 Ind. Cl. Com. 422, decided last March. It is
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not necessary to repsat here whal we szid there in holding that Indien
title did not attach to lands which never became a part of the public
domain, ?hat is, lands which had passed to private pwnership by virius
.of Spaniéh or Mexican grants made prior to the tresazty of Guadalupe
Hidalgo. (See laét paragraph of 2d section of the Protocol of said
Treaty).

Since it is apparent and undisputed that the lands in both causes
of actlon, namely, the Peralta tract and the Bosque de los Pinos tract,
respectively, had passed long prior to our accuisition of lands under
the treaty of Guadalupe Hidalgo by Spanish grants to non-Indians, uhe

petitioner here never acquired '"Indian title" to sald l=nds.

GUARDIAN-WARD REIATIONS

' The second general question involving both causes of action concerns
the relationship benween the Isleta and the United States since 1848 and
the resulting standards of conduct reguired of the United States. This
is matefial when the Commission is zsked to decide whétgef égrtain actions
of the ﬁﬁited States meet the test of fair and honofable dealings.

The petitioner bfiefs this issue (Pet. Brief pp. 22-2L) because of
the defendant's denials in its Answer (par. 6 and 20). An exsminstion
of these paragraphs shows that the defendant "specificaliy denies that
an ordinary guardian and ward relationship exists between the defendant
and petitionern,

The petitioner calls attention to the June 7, l9éh Act of.Congress
(43 Stat, 636), commonly known as "the Pueblo lands Act", which refers

4to the.United States "in its sovereign capacity as guardian of said
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Pueblo Indians " (Pet, Brief p. 4/) United Stetes v, Sandoval (231

U.S. 28) is cited as directly decici that the Pueblo Indiens were

OQ

wards of the Covernment (Pet. Brief p. 23). In this 1913 decision,
the Supreme Court hel& that Congress, in the exercise of its.control
over Indian tribes, could prohibit by law the introduction of intoxi-
cating liquors into the Indian pueblos in the State of New HMexico.
The court goes into the history of the pueblos, describing the Indians
as "essentially a2 simple, uninformed; and inferior people®. During
the Spanish dominion the Indians were treated as wards requiring
special protection. They were elevated to citizenship after the
Mexican succession. As to the United States, the court concluded that
"by an uniform course of actior beginning as early‘as 1854 and continued
to the present time, the legislative and executive branches of the. ;;;
Government have regarded and treaéed_the Pueblos of New Mexico as de--
peﬁdént communities entitled to its aid-and pfotéction, liké other
Indian tribes™,

The petltloner does not attempt to alstlnbulsh be ween the Pueolo
Indlans and other Indlan&trlbes in this rcgard statlng that the Con—

mlsSLOn.hao "disposed of the gquestion® in Po»a atomle consolldated

dockets 15-B and 11, quoting the Court of Claims in Chickesew v, United
> 94 C, Cl. 215, 234, describing the relationship as "similar to
tﬁét of guardian and ward" (Pet. Brisf p. 24). The petitioner also

cites United States v. Pavne, 264 U.S. Lh6, L48, which says "the

United States occupies the position and assuzes the responsibilities

of virtual guar “qlansh’n" and Seminole Nation v. United States, 316 U.S.
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286, which requires the Goverrment's conduct in dealings with the Indians
to be "judged b the most exzcting fiduciary standards®.

The defendant gzives its position in its objection to Petitioner's
Proposed Finding 4 (Def. Brief pp. 44-46), citing the Court of Claims
1956 Sioux case and the Commission's Opinion in the 1957 Omaha case(6 Ind.
Cl. Com., 73,74). Defendant contends that “"there is no treaty, agreement
or statutevspelling out a guardian and ward or any other fiduciary relation-
ship between this petitioner and defendant™.

The petitioner (Reply Brief ép. 36-39) replies that the Treaty of
Quadalupe Hidalgo and the Pueblo Lands Board Act both established this
relationship.

Viewing the whole argument, it appears that the petitioner would be
satisfied with the Coﬁmission's description of the relationship as similar

to that of guardian and ward. The frequently cited Sandoval case, in the

quoation set out above, says the Pueblos are dependent communities en-

titled to the Government's aid and protection, "like other Indian tribes'.

FIRST CAUSE OF ACTICN

The so-called Peralta Tract, which has already been identified, is
said by petitioner to contain 14,780.745 acres (Petition PP. L-5; Petl.
Findings 5-7). This figure isiaken from the survey plat (Ex. B attached
to Petitior). The defendant gives the acreage as 14,710.85 acreé (Derf.
Brisf p. 47}, as set forth in the Exchange Quitclaim Deed (Ex. G attached
to Petition). This deed will be discussed subseguently. Our view of
this claim ma%es it unnecessary to determine the correct acreage, but

see Defendant's Z-hibits 7 and 8.
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The Isleta claim this tract by aboriginel use and occupancy.
Evidence offered as proof thersof is wezk (see Pet. Finding 6). The
defendant submitted no evidence thereon. However,wit is unnecessary
to go into this matter because this land was purchased by the Isleta.
In its objections to Pet. Finding 7 (Def. Brief pp. 48-55), the de-
fendant admits that the Peralta Tract is within the Io de Padilla
Grant which was deedéd by the legal heirs of Diego de Padilla.to the
Pueblo de Isleta under date of February 4, 1750. The originel Spanish
Grant was made by the Spanish Governor and Captain General of the
Province of New Mexico to'Diego de Padilla ¥ay 14, 1718.

Upon petition of the Pueblo de Isleta, the Court of Private land
Claims in Case No; 273 entered its Decree (Def, Ex. 2) on November 28,
1896, finding tﬁat the 1o de Padilla Grant, containing about 27,000
acres,vas a'perfect grant and that the Isléta had sufficiently con-
nected themselves with the grantee Diego de Padilla and his lawful
heirs to entitle them to have the court approve the validity of said
grant. The court adjudged that said grant ™is hereby established and
confirmed forgver to the.heirs, assigns and legal representatives of
Diego de Padilla, free and dischérged from any and all claims and de-
mands for or against the same on the part of the United States®. The
Decree also contains this final paragraph:

It is declared by the court that the confirmation in this

decree contained is made under Title XII, of Book IV, of the
Recopilacion de leyes de los Reynos de Ias Indias, the Royal

Decree of the King of Spain of October lgth 175km, and the
law of the nations.

A patent (Def. Ex. 1) was issued April 9, 1908 for said Io de Padilla
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Padille®, in acordance with and subject to the terms of the Act of
Congress of March 3, 1891, which establiished the Court of Private Iand
.Claims. The survey of sazid grant (Pl. Zx. 5).shows the acrezge as
51,940,282 acres. A great discrepancy will be seen between this figure
and the 27,000 acres in the 1896 Decree (Def. Ex 2); however, it is
reasonably plain that the Diego de Padillz Grant was intended to be

the larger acreage.

Some years later, in a quietines title action specifically involving

the Peralta Tracit entitled Federico Sanchez. et 2l, v. Pueblo de Isleta,

the Valencia County District Court entered its Findings of Fact, Con~
clusions of law and Decree (Def. Zx 3) on February 3, 1915, in favor
of the plaintiffs and‘against the defendant. Finding 1 concerns the
1718 Spanish Grant to Diego de Padilla; Finding 2, the 1750 conveyar.ce
to the Isleta. The findings of fact continue:

. 3. That on the 15th day of HMay, 1797, Manuel
Aragon, Hanuel Antonio Aragon, Domingo Chavez, V_acente
Chavez, Juan Aragon, Francisco Javizr Aragon, Jacinto
Sanchez, Felipe Montoyz, Simon Sedillo, Francisco
Garcia, Jose Ignacio liolina, Iorenzo Romero and Fran-
cisco Aragon purchased from the said Pueblo of Isleta
and the said Fueblo of Isleta conveyed to the said
persons, a portion of the grant made as afresaid to
Diezo de Padilla, and by his heirs conveyed to said
Pueblo de Isleta, which portion so purchassd by said
above nemed persons is bounded on ths north dby-lends
of the defendant, on the south by lands of Los Iente
or Peralizs, on the east by the mountain, and on the
west by the Rio Grande del Horte, measuring f rom
south to north 2&25% varas. .,

L. Trat the said purchassrs of said portion of
said grent to Diego de Padilla entered into possession
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of ths same, and they and their descendants ard

assigns have remained in continuous possession

thereof without any interference from anyone

until just before the beginning of -this suiti,

ard that the plaintiffs herein and those whom

they represent and for whom they act, are de-

sendants and assigns of said original purchasers

under the deed of Hay 15, 1797. :
Finding 5 sets out the Court of Private land Claims action and 1896
Decree confirming the Padilla Grant. Findihg 6 finds that the
defendant made no claim to the land sold in 1797 and no attempt to
interfere with the possession of the plaintiffs until shortly before
the beginning of this suit. In its conclusions of law, the court
" held that the confirmation by decree of the Court of Private Iand
Claims inured to the benefit of the plaintiffs as fully as to the bene-
fit of the defendants, and that title was vested in the plaintiffs and
those whom they represent. The court, therefore, ordered title to the
tract described in Finding 3 quieted in the plaintiffs and those whom
they represent, being the descendants or successors in title and interest
of the persons nzmed in Finding 3 who madé the May 15, 1797 purchase from
the defendant, the Pueblo de Isleta. |

We shall discuss the gquestions involving ihesé'two decisions before
going into subsequent events,. The first question is the legal effect
of the 1896 Decree of the Court of Private Iand Claims., The defendant
contends that the court's decree and the patent based thereson were
conclusive only as between the Isleta and the United States and did

not affect the rights of any other person in the land (Def. Brief

Pp. 17: 81-83). Ainsa v. Hew Mexico end Arizona Railroad, 175 U.S.

76, 90 is cited. The patent is said to be only a guit-claim deed from
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the United States and third parties would have to assert their claim
of title in local céurts of generalljurisdiétion.
The petitioner, in objecting to Defenéant?s Fiﬁding 19, méintains

- that the private righté of non-Indians most certaiﬁly were affected by
the decree of the Court of Privafé éénd Claiﬁs confirming title to the
Io de Padilla Grant and the subsequent issuance of 2 patent to the pe-
titioner (Reply Brief p. 5). This is not consistent with petitioner's
own statements as to the same court in the second cause of action (Pet.
Brief pp. 35-36). "The Court of Private Iand Claims could not adjudicate
title between Indians and non-Irdians. ‘his jurisdictionwas erpressly
forbidden under the Act that created theicourt", réferring to Clause 2,
Sec. 13 set out in Footnote 78.

" As to the effecf of the patent, petitioner says "the Commission
has determined thet the issuance of patents to noannaians amounted to
a divesture of.title clearly entitling the Indians to just‘compensation",

citing Creek Nation v. United States, 302 U.S. 290 (Reply Brief p. 5,

footnote 14), ‘However, the 1902 patent expressly provided that’if was
based upon the decree of the Uourt of Private Iand Claims and that Msaid
grant is made subject to all ihe limitations and terms of the said Act
of Congress of March 3, 1892* (Def. Ex 1). We therefore agree with the
defendant that éhe court's Decree and the subsegquent pateﬂt did not
affect any other private rights to such land. The Decree only confirms
the title "free and discharzed from any and 21l cleims and-demands for

or against the same on the part of the United States™ (Def. Ex. 2). This
is consistent with the holding in the #insa case mentioned above, in

which the Supreme Court said:
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« « « .211 decisions under this act (of Harcﬁ 3, 1891)

shall be conclusive between the clzimants and the United

States only, and shall not affect the private righis of

any person, as between himself and any other claimant.

Applying this to the instant case, the Decree in Case No. 273 and
the patent based thereon did not affect the private rights of those who\
subsequently claimed title to the Peralta Tract in the Sanchez case, -
and the Valencia County Pistrict Couwrt had jurisdiction to determine
those rights in a qﬁieting title action. As stated by the latter court,
the confirmation in Case No. 273 inured to the benefit o all claimants, -
in that the original grant was held to be perfect.

The néxt question, then, concerns the effect of the Sanchez decision.
The defendant has a section (Def. Brief pp. 77-79) devoted to the proposi-
tion that petitionér cannot recover for the %eralta Tract under a title

by purchase "sihce it has been judicially determined by a court of compe—

-tent jJurisdiction that petitioner has not owned the tract since 1797",

state court had such jurisdiction. The defendant concludes that "petitioner,
therefore, is estopped by that judgzenf (Sanchez) to clgim,that;it;cwned
the Peralta tract™. ' | .

The petitioner first argues that the defendant!s Answer does not
plead a defense of estoppel by judgment (Reply Brief p. 28). 4n examination
of the Answer indicates this to ge technicelly true, Allegétions are con-
tained therein concaming the Sanchez case (pp. 4~5). Defendant's plea of
res judicata involves rather anralleged subsequent determination by the

Pueblo lands Board that the Peralta Tract was the property of non-Indians.

(Answer P 7). As will be seen later concerning the Board!s actions, its
no 3
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deterzination was based on the court's decision in the Sanchez case,
Petitioner then argues that the Valencia County Court's decree was
void, citing the Candelaria case (Reply Brief pp. 30-34). The question
involved was whether a state court judgment in a quieting title action
brought by the Pueblo of laguna and a subseguent United States District

Court judgment' were res judicata in a third action involving the same

" land bpought by the United States on the theory that these Indians were

wards c;f the United States. The Supreme Court held that the Indians of
the pueblo are wards of the United States and hold their lands subject
ﬁo the restriction that the same cann;t be alienated- in any wise without
its consent; that a judgment or decree which operates' directly or indi-
rectly to transfer the lands from the Indians, where the United States
has not authorized of appeared in the suit, infringes that restriction;

a.ndt therefore the United States is not barred by a former judgment unless

the United States was a party to the suit or authorized the same, If the

suit was besun and prosecuted by the special-attorney employed by the
United Stateé to represent the Pu:blo Indians, a position provided for
by Congress in 1893, the court said this would as effectively conclude
the United States as if it were a party to the suit, 4lthough the words
"begun and prosecuted” are used, it is assumed that the appearance of
this special attorney to repreéen"b pueblos as either plaintiffs, de-
fendants or intervenors would have the same effsct , the vital point
being that the ited States was represented in the suit,

It is apparent that the United Staﬁes wz2s not a party in the Sanchez

case, The petiticner does not my who represented the Isleta and it is not
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shown in the court's decree (Def. ®x. 3). The décree'(p;’l) indiéateé
that the cause was arguéd and submitted to the court with leave to the
respective parties to submit'written.bfiefs, and'thaﬂ'&é defenﬁénf
failed to présenf é.brief.

- The 'petitioner also cites Alonzo v. United States; 249 F thmiSQ, and

quotes therefrom (Reply Brief pp. 31-33). The United States, in its

own behalf and on behalf of the pueblblof iégﬁna; ﬁad Bfoughﬁﬁén éétion
in the United States District Court to enjoin 6ertain‘pafties’frém'prége—f
cuting an action in a state court in whiéh'ﬁﬁé Pueblo ﬁas one of the;'
deferdants. Tae United States Court of Appeéls, Teﬁfh-Cifcﬁit;”éffifmed
the'issuahce‘gf an injunction, hoiding fhat restrictidﬁé aééinétxalién~.
ation apply to lands acquired by the Pueblo through pﬁrgﬁése; as éell as
to lards acquired by the Pueblo in any other manmer, afd that the United
Statés‘was'enfitled to injtncﬁivé rélief, the United States hoi‘béing é
party to the state court suit.

Petitionér liéfs cases (Reply Brief p. 33j to sﬁppért'th; sfaéemeﬁt
that "though the Indians? interest is alienéied by judicial décrée, the
United States may sue to cancel'the'ﬁudgﬁenf and set;th;:confeyéncé'aéide
where it was riot a party to the actiom. | - .

Summing up this question of the effect of the Sanchez agéision;-'
it is our conclusion that the court's decree is not véid; it is gigé
nificant in thet it is the determination of a dourﬁ of compétent
jurisdiction that the Isleta sold the Peréité'Tréct in 1797. 'Tie

petitioner has produced &0 evidence to prove that the 1797 sale was



notv made., Petitioner is content to merely argue .(Reply Briéi‘ p. 16)
that "the defendant's owm exhibits wholly discredit the findings (of
the court) as vague and indefinite, to-wit: (1) the Report of the
Pueblo lands Board and {(2) Pueblo Indian land Grants of 'Rio Abajo',
New Hexico, Herbert O. Brayer". The reference is to the inability
of the parties to definitely iden’.cify'the tract from the description
in the decree, ;esulting in contimuous controversy between,the parties
as to their rights in the area, This matter becomes vital in the
followiz;g discussion of the ections of the lends Board,

Proceeding then to subsequent events, the Pueblo Iands Board was
created by Act of Congress of Jure?7, 1924 (43 Stat. 636). The Board

consisted of three members: one representing the Secretary of Interior,

another the Attorney General, and the third was appointed by the President
of the United States (Def. Brief p. 20). The Board was directed to
investigate, determine and report upon 21l lands within the extericr
boundaries of any land granted or confirmed to the Pueblo Indians of

New Mexico under authority 61‘ the United States or any prior sovereigntie; R
~or azquired by said Indians as a community by purchasé, -or otherwise 5
title to which the Board shall find mot to have been extinguished in
accordance to the provisions of the Act. .The Board wes to make an

award to the Pueblo for any loss of lands or water rights as a rgsult

of the failure of the United States seasonably to prosecute the rights

of the Pueblo, The purpose of the Act was also to quiet title to lands

claimed by the Indians, and the United States Attorney Ceneral was
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directed to file in the District Court bills of complaint-to cetermire
adverse claims (Repiy Brief p. 42).

On August 17, E928 the Pueblo lands Board issued two reports on
the Isleta Pueblo; Report #1 on titWe to lands g*‘anted or confirmed
to the Pueblo Indiams not e}z:ungu1 shed (Def. Ex. 7), and Report #2
concerning Indian titles extinguished (Def. Ex. 8). AIn Report #2
(pp. 5-7) the Board deals with the Peralta Tract as foilo*.-rs:

The Io de Padilla Grant, originally made to Diego
Padilla on May 1k, 1718, was purchased by the Pueblo of
Isleta on February 4, 1750, from the heirs of said
Padilla and patented to the said Pueblo on April 9,

1908, Said gramt so patented contains 51,940.82 acres.
A1l of the land included in this grant was conveyed to
the Pueblo Isleiaz in 1750 by the heirs of Diego :
Padilla, The grant appears to have been confirmed by
the Court of Private Iand Claims on Hovember 2, 1896.
However, on February 3, 1915, there was ha.nded dovn a
decisicn by the Judge of the District Court for the
County of Valencia in a case known as Federico Sanchez,
et al. vs. the Fueblo of Isleta. It appears that in
1797 ten natives, presumably the descendants of the
original grantees, purchased back from the Pueblo Indiams
part of the gramt. The decree states that the descendants
of these purchasers entered intoc possession and retained
possession until just before the beginning of the suit.
The description of the area in the decree however, which
it was allaged w=s at that time so deeded to the Indians,
is rot such as to enable either the Indians or the non-
Indians to defimitely identify the tract, and this has

- resulted in confinuous controversy between the interested
parties as to their respective rights in the area referred
to. At the town of Peralta a considerable settlement is
situated near tke river, toward the eastern end of the
tract so deeded, and the Indians have never claimed-
possession of or any title to the area within and sur-
rounding this towm.

The situation resulted in negotiations between the
people of Peralfia and the heirs of the original Spanish
grantee on the cne hand, and the Isletz Indians through-
their duly appointed representatives on the other,
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looking toward an agreement whereby a fair division

of the Io de Padilla area could be arrived at. After

a good deal of negotiation, an understanding was

reached whereby 14,710.85 acres, comprising the Peralia
settlement and adjacent lands were segregated from the
Lo de Padilla Grant, and to the satisfaction of the
Indians and non-Indians alike, set aside by the Board

as the area to which the Peralta people are entitled.
The Board therefore finds (see Report No. 1) that of the
51,940.82 acres patented as the Io de Padilla Grant, the
Indians are now entitled to 37,229,97 acres and theIDn-
Indians to 14,710.85.acres.

The Board finds as to this 14,710.85 acres known as

the Peralta tract, that it could not have been recovered

by the United States by seazsonable prosecution as defined

in the Act, and that therefore the Isleta Indians are

entitled to no compensation for the loss thereof. .

Defendant!s Exhibit 9 contains amendments to the Iand Board's Reports
as to the Isléta,.showi;g that suit was filed in the United States District
Court to quiet title to certain lands awarded by the Board to the Isleta
ard a final decreé entered January 6,vl930. The court reversed the find-
ings of the éoard as to certain small tracts, for which the Board made an
additional award. It does not appear that tﬁe Peralta settlement was
invol%ed in this subssquent litigation. o o

One other document of the Iands Board appears in the record, a Memo-
randum.dafed June 30, 1931 (Def. Ex. 19). It covers the various areas
found to have been extinguished, uron winic no award was recormended to
the Indians, The Board said that obviously the Government could not have
recovered these lands by seésonable prosecution because title had become
perfect and complete in the non-Indians prior to the Treaty of February 2,'

1848 (p. 3). Such an area was at Isleta. The Isleta case, however, is

said to be different from the rest. "Here a voluntary agreement was
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arrived at between the parties. Deeds covering the compromise were
exchanged with the approval of the Secretary of the Interior".

Details are given at p. 14, similar to the findings in Report #2,

with the addition of certain testimony showing that the Isleta ap-
pfoved the settlement. Jose Padilla, governor of the pueblo, is

quoted as testifying that it was a fair deal and was agreed to by

the council. Pablo Abeita, Antonio Abeyta, a member of the council,
and Jose Carpio, also a member, agreed to Governor Hagerman's statement
as to the exact area to be imcluded in the transaction. Hagerman was

a member of the Board.

In 1931 a subcommittee of the Senate Committee on Indian Affairs
began an investigation of the conditiom of the Indians. In the case
of the Isleta, it included the Peralta settlement :effected by the
Lands Board. Testimény of three Isleta.Indians was taken in June,
1931 (Def. Ex. 12). On January 28, 1932 Judge Richard H. Hanna, as
private counsel representing the Isleta, made a statement (Def. 12 a,
pp. 11155-11159) and introduced various exhibits (pp. 11159-11170) imn
seeking additional compéusation, under the bill before the committee,
for the Peralta Tract. A statement of H. J. Hagerman to the Pueblo -
Lands Board is included (pp. 11164-1116-), which gives further infor-
mation on the Peralta settlement. A reading of this record shows scme
confusion, but generally indicates that the settlement was considered
fair by all parties, incluaing Walter C. Cochrane, the special attor-
ney employed by the United States to represent the Pueblo Indianms.
Judge Hanna asked that the Isleta be awarded at least $2.00 an acre
for the Peralta Tract, since tha£ was the value fixed by the Board

for two small parcels in the same area for which an award had

been made The Peralta Tract had been appraised at $284,132.56 in the -
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proceedings of the lands Board. (Reply Brief p. 16).

In Reports of ¥arch 16, 1932 (Def. Ex. 1L) and of HMay 10, 1932
(Def. Ex. 15), the Houss of Representatives Committiee on.Indian Lffairs .
appreved an additionzl award of $2.00 an acre for the 14,710.85-acre
tract. Both reports state:

The Board made no award for this tract, apperently

holding in ~rror thzt it could not have been re-

covered for the Indians. (Def. Ex. 15, p. 4).

The appropriation was made bf Act of Congress of May 31, 1533 (48 Stat.
108). 7The defendant sets out the conditions of the Act and the acceptance
of the payment by the Isleta (Def. Finding 31).

Now as to the questions argued by the parties, the first involves
the defense of res judicata as made in defendant's third defense(Answer,
P. 7, par. 16). The éetitioner considers this defense abandoned by the
defenaant (Reply Brief p. 29). The situation is confusing because the
Answer refers to the lIand Board's determination that the 14,710.85 acres
was the propsriy Sf non-Indian settlers. Defendant's Brief, however,
refers to the Board!s decision not to make a money award for the Peralta
Tract becausé'it could not have been recoversd by sezsonazble prosecution
(Def.-Brief pp. 2L, 90). Deferdant says "this Commission is not author-
ized to overrule that decision by the Fueblo lLands Board". It is the

matter of an awerd which the 1924 Pueblo Ilands Act made subject to review

by the United States District Court and Circuit Court of Appeals. " Since

no appeal was tzken, defendant contsnds that "such determination has the

force and effect of & finel judgment® (Def, Brief p. 24).
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The next proposition is petitioner's claim thet defendant's actions
were less than fzir and honorzsble in causing the petitioner to deed its
lands known as the Peralta Tract (Pet. Finding 7, Pet. Brief pp. 25-32,
Reply Brief p. 41). In the settlement negotiated by the lands Board, the
Isletz and cértain non~-Indizn claimants executed an exchange guitclaim
deed on May 1, 1928 whereby fhe Isletaz guitclaimed 211 their interest in
the 14,710.85-acre Peraita Tract and the non-Indians quitclaimed their
interest in the balance of the lo de Padilla Grant. The original deed
was lost (P1. Ex. 3), but photostats and copies preserved the record (see
Exhibit C in Petition). The deed expresses the desire of the parties to
amicably settle and dispose of the dispute and controversies between the
parties as to where within the Io de Padilla Grant the 2425% varas of
land purportedly-deeded by the Isleta and involved in the Sanchez case
lies. |

The petitioner contends that the Iands Board should not have ne-
gotiated the settlement and the United States should have filed a bill
of complaint in District Court to determine adverse claims, as provided
in the first paragraph of the 1924 Act (Pet.. Brief pp. 25—57). But it
appears that this was a situation in which a gegotiated voluntary settle-
ment was certainly justified. The Sanchez dgcision established that the
Isleta had sold by deed a tract in l?é? ié’certain pon—-Indians and no
evidence was presented to the Iands Board to prove.otherwise. The de-~
scription of the land in the deed was such that its location and ex-
tent was uncertain. This was not unusual in ancieﬁt documents. And

Since the determining factor wzs the intention of the pariies to the
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1797 trans;ction, the most practiczczl solution would be an amicable
aéreement between the successors in intersst making certain the
boundaries of the deeded tract, This is what wes done, as expressad
in the exchange guitclaimdesd itself, After such a settlezent'w;s
completed, itshoulé be unnecessary for the UnitedStetes Attorney
General to file a bill of ccmplaint to determine adverse claims to
the iands involved in the settlement, After the settlement, the
Peralta Tract was not land claired by the Isleté, as required in the
paragraph quoted by petitioner from the 1924 Act (Pet. Brief p. 25).

1e¢ petitioner asks that the Commission decide whether or not the
defendant used unfair tactiés, persuasion and undue influence in effecting
this settlement (Pet, Brief p. 28). Trom a review of the record, we
consider the proceedinzs fair and voluntary. Petitioner's statement that
the Board "threztened dire results if the Fetitioner did not execute the
instrument of conveyance to the non-Indians"is not supported by evidence.

beinz told that ths setilement ™sould eliminate a lot of

The Indians 1Z
litigation":wés certainly a proper appraisal of the situation. Mr.
Cochrane, the special Pueblo atiorney, was present to represent the Isleta
and signed the exchanze guitcleim deed as 2 witness (Exhibit C). Judge
Harna, zs private counsel for the Isleta before the Senate Committee (Def.
5x. 12z, ». 11152), said "that though our representation of these Indians,
as private counsel, was known and had continued for three years at that
time, we wsre not advised of any of the nezotiations or proceedings refer-
ed to, and wers not in any way consulted zbout it, or given any opporitunity
to advise them." However, the ctetitioner cannot consistently complain of

their representzticn by the special Pueblo ztiorney, because elsewhere in



i, Com 619 , 663

i .- =3¢ the petitioner complains that in certzin litigation the

“tates was unfair and negligent in not providing represen-

"o oy the United States District Attorney or the spescial Pueblo
- smployed by the United States (Reply Brief pp. 31, 39, L0;

Srief pp. 21-23). The settlement was generally considered fair
(see Def, Finding 29). No subsequent attempt was made to void the
sel.vienent, only to obtain some compensation from the Government.

The petitioner further argues that in the exchange deed, the
Indians were given nothing that they did not already have (Pet. Brief
pP. 26). This is in effect saying that the deed lacked mutual con-
sideration., It assumes fhat the Isleta were the undisputed 6wners of
a2ll the land involved. Thris is an incorrect assumption. As ﬁas been
pointed out, the récord is virtually unchallenged that the Isleta made
a sale to non-Indizns in 1797. :lhe Iands Board found that the Indians
had never claimed»possession cf or any title to the area within and
surrounding the towm of Peralta, where a considerable settlement wes
situated (Def, Ex. 8, p. 6). 4ntonio Abeita, an Isleta Indian, festi—
fie@,‘when asked how far back the early Spanish settlers at Peralta -
dated, "Apparently it dates back to the Spanish rule" (Trans..Dec. L,
1956, p. 32). Diego Abeyta, another Isleta, said that several hundred
people lived in and swrrounding Peralta at the time of the quitclaim
deed (p. 53). Pablo Abeita testified in 1931 (Def. Eﬁ. 12, p. 10073).
"« . .Ido not doubt there are many of them (non-Indian setilers)
in 7ood faith had e2ctuired good title to that, so they thought®, under

a deed exscuted by Indians. Under such circumstances, there certainly
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was mutual consideration for the exchange quitclzim deed. The disputed
location and extent of the lard purchased in 1797 made the settlement
of mmtual benefit to all parties..

Tge‘petitioner also questions,the sufficiency of the signatures
of the non-Indians on the quitclaim deed (Pet. Brief, pp. 17, 28),
referring to the 1928 letter (P1. Ex. 4) of Walter C, Cothane in which
he expresses his purpose to get the signatures of the people at Peralfa
and forward the same to Washington for approval, securing the signatures
-of people outside of the state thersafter. He adds,

I believe if those at Peralta will e xecute the deed

that none of the others would dare cause us any ‘

trouble., That this view is not satisfactory from

a strictly legal point of view, I know - but it is

not a2 question of what we want to do, dut 2 guestion

of what we can get done. (See Pet, Finding 7, Foot-

note 21) . : :

Since the'deed was executed to the satisfaction of the Pueblo attorney
representing the Isleta and since the record dces noé show that any
"trouble" developed frém non-signers claiming an interest the=in, it
does n§t appear that the Iéleta were hurt in any way by the manner in
which the deedAwas drawn and executed,

Finally, the peti£ioﬁer meintains that the exchange-quitélaim.deed
was void because it was not approved by the Secretary of the Interior
(Pet. Brief pp, 30-32). Several legal cases are cited (p. 32). Two
general statutes are set out in Fcotnote.és, and paragraph 17 of the
Act of June 7, 1924 in Frotnote 69. The latter provides that no sale

of lands "made by any pueblo as a community, or any Pueblo Indian living

in a community of Pusblo Indians, in the State of New Mexico, shall be
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of any velicdity in law or in eguity unless the same be first aoprovead

!

by the Secretary of the Interior”,

A June 4, 1929 letter (P. Ex. 3) from the lands Board's records,
but without signature, indicates that the deed was lost and any record
of it being.sent to Washington for the approval of the Department was
lacking., The writer expresses his inclination that the approval of the
Office was ﬁot necessary but thet it would be better ﬁo find the docu-
ment. Copies of the deed do not show any endorsement thereon by ﬁhe
Secretary of the Interior, although the text of the deed says, "by
and with the consent of the Secretary of the Interior®. )

Although there are several other statements that the deed had the '
Secretary's approval (Def. Brief p. 87), the defendant admits "that there
is reason.to believe that the deed was never.submitted to the Secretary
for . approval® (pp. 87-88). The Secrétary of the Interior, by letter of
December 10, 1931 to the honorablé Dennis Chavez (Appendix D., Def.
Bfief Pp. 115-117), advised that an examination of the files disclosed
no record of the receipt of the deed. He also wrote:

From the context of the letter {(from Mr. Chavez

concerning the mutual exchange deed), it appears

that the deed was one executed in the setilement L o

of claims by the Pueblo Iands Board, and does )

not require submission to the secretary of the

Interior for approval.

It is therefore defendant's position that the approvél of the
Secrefary was not required {(Def. Brief p. 89), because "the approvalj

of such a settlement was entirely within the function and sound dis-

cretion LI the Board". Defendant also says the Peralta Tract did not
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fall within the provision of paragraph 17 of the Pueble ILands Act

since 1t did not belong to petitioner. A %oossible explanation of

why the 1928 desd contained languege indicating zpproval by the

" Secretary of Interior™ is given in Footrnote 286 which quotes ihe

writien statement of Mr. Hagerman (Def. Ex. 122, p. 111%46) as follows:

As a member of the Pueblo Iands Board and‘ particularly

a2 representative of the Secretary of the Interior and

knowing that this matter would be referred to me for

approval I have simply taken the part of an arbiter in

this metter but I told both parties that if the dezl

was put through on the lines agreed upon I would

approve it, "

It appears to us that it would have been better practice to have '
obtained the formal arproval of the Secretary of the Interiér, and
certainly the loss oi‘. the original deed was regrettable. However, we
are not prepsred at this late date to say that the deed was void.

There are no legal cases cited which determine whether such a settlement
negotiated by the lands Board would be void without such approval of the
quiteclair deed involved. " In 1931 the Secretary of the Interior did not
think that approval was required because the deed was executed in the
settlement of claims bj’ the Board, It seems reasonable that the Iands
Board, a creation of Congress with a member appointed by the Secretary
of the Interior, should have thal power.

It is therefore our conclusion that the petitioner has not es-
tablished that the dgfendaﬁt‘s actions in regard to the Peralta settlement

were less than fair and honorable, The setilement was not only fair but

desirable and of benefit to all parties.
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The payment by Congress in 1933 cf $2.00 an acre for the 14,710.85-

acre Peralta Tract, after committee hearings and recommendation, raises

Several additional questicns. The petitioner says this Act recognized

the 1liability of the United States and amounted to a finding by Congress
that the Ilands Board was wholly wrong and erroneous in holding that the
land could not have been recovered by seasonable prosecution (Pet. Finding
7 p. 25) The defendant, on the other hand, says this was a determina-
tion by Congress that $2.00 an acre was a fair value for the land, and
under the terms of the appropriation, the petitioner 1s not entitled to
additional compensation (Def. Brief pp. 30-33; 90). The petitioner
replies (Reply Brief pp. 14-16):

. The fact that Judge Richard H. Hanna pled for

¥2.00 per acre before the Senate Subcommittee in

Santa Fe and Congress later awarded this exact

amount totalling $29,421,70 is not material or

relevant, until the Commission considers the matter

of offsets, This was a zift that Congress was not

required to make since the statute of limitations .

had long since ~un agairst the Board's action in

-not making an award. '

Ve consider the appropriation by Congress something less than a
recognition of liability for the loss of the Peralta Tract. From a

reading of the committee hearings and reports, it appears that Congress

and its committees were literally leaning over backwards to satisfy

' these Pueblo Indians and that the appropriation was in fact a gratuity.

The statement in the House Committee Revort, previously quoted, that
"the board made no award for this tract, apparently holding in error
that it could not have been recovered for the Indians®™ is not a

positive statemert of fact.
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The defendant also points out the l?Lé éction of Congress in
directing thai title to three tracts, including 11,142.39 acres of
the Peralta Tract acquired by defendant in the submargina2l land program,
be held in trusé.for the petitioner, as further evidence of-the feir
and honorasble treatment by the defendant (bef. Brief ?. 90). Thﬁs
petitioﬁervhas‘been given almost all of the Peralta Tract, in.addition
to the coﬁpénsation apﬁropriéted by Congress based on the total~acrea§e.

Accordingly, we do not believe that t@evpetitioner has showﬁ fhat

the defendant is 1iable on its first cause of action,

SECQOND CAUSE OF ACTICN

Petitioner's second canse of-action asxs just and fair compensation
for the loss of.2,582.78 acrés'éonStitﬁting ?he‘Bosque de los finos, which
will hereafter be referred to’és the Soséue Tracf; Ii is designated
"Antonio Gutierres and Joacuin Se@ilio Grant;'Tract'Nb..l" on the survey
plat (Ex D. in Petition; Pl. Ex. 6). The ezst boundary is the old béd of
the Rio Grande River and the west boﬁndéry is fhe river béd after the river
changed éourse ét a time which has not béen made éértéin iﬁ.thé record, The

Io de Padillas Grant lies immediately to the east and the Isleta Pueblo

" Grant to the north.

On Septémber'9, 1896 two pefitions were fiied in tﬁe Court of Private
Land Claims by J.fhinciéco Chavez against the United St%téé, Seeking eon—
firmation of thé Gutierrez and Sedillo granfs (Def. Finding 35; Def. Ex. 18,
P. 1). On November 13,A1896 the Pueblo de Isleta, represented by attorney
G. L. Solignac, petitionmed the court that it be allowed to join as é co-

petitioner, adopting the allegations of the Chavez petitions (Def. Ex. 18,
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D. . Urpon the entry of such an order, the court consoli-
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dzted the two cases, Ho, 27L and 275, and trial was had, as reported
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iscript of Record (Def. Ex. 18). In its Decree of Confirm-
ation of June 2,_1897-(Def. Ez. 4; Def. Ex;:l8, P- 35), the court

found that.the Spanish grant to Antonio Gutierrez was made on November 5,
1715, and the grant to Joaguin Sedillo some time prior to l734; and that

in 1785 Clemente Gutlerrez died in possession of and owning both tracts.

The court also found:

4, At some time prior to the 3rd of Mzy, 1808, the
Pueblo of Isleta had acguired the title of Clemente
tierrez to 211 of said land lying on thevest side
"of the present river bed of the Rio del Norte and had
entered into possession of the same and has held such
possession down to the present time . . . ..

S« By a number of different deeds from the children

~and heirs of Clerente Gutierrez, beginning in the year
1819, Francisco Xavier Chavez acguired all of the
Gutierrez title to so much of said lands as lie to the
east of the present river bed of the Rio Grande del Korte
which portion of said lands is known as the Boscque de los .

Pinos . . . .

7. ter the making of the original grants the Rio
Grande del Horte formed a new chamnel west of what was
Subsernently known as the Bosque de los Pinos, leaving

< its former fver bed at a considerzble distance east .- _
of the new one, and that portion of the land in question
lying between the old and new river beds has since been

- known as the Besgue de los Pinos and is that which was
acquired by Franeisco Xavier Chavesz. .

The court therefore ordered the claim for the Bosgue Tract confirmed to

J. Francisco Chavez, who had ipherited the title of Francisco Xavier

h ‘ Y Yok : . ;
Cravez, and the land lying west of ths present river bed to the Pueblo
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of Islstz, 4n opinion in Cass Wo. 27L (Def. Zx. 18, pp. 37-40) discusses
the two questions presented in the czss: first, as to the boundaries of
the land granted, ‘and second, whether the plzintiff or his co-petitioner
is so connected with the title as to authorize the procee eding, One judge
dissents (pp. 40-LL). |

The United States appealed the decision of the Court of Private Ignd
*Claims to the United States Susreme Court, Defendant's Exhibit 5 is a

copy of the opinion affirming the lower court, reported as United States

v. Chavez, 175 U.3. 509, October term, lg,,. Mr, Frank W. Clancy is
attorney of record for the anpellees (?. 518). A sketch map apéears at
519, Tie essence of the opinion, delivered bv Justice MeKennz, is
that the title asserted by the appellees is deficient in the support of
direct evidence, but such deficiency is supplied by the.probative force
of the possession of the land. The possession of the Isleta is szid to
have been 6§en.énd notordious "as far back as the ﬁemory of £he‘oidest
liy?ng inhabitantvcan extend” (p. 524). The court further mékes it clear
that a procéedinc béfore the Court of Private Iand-Cla'ﬁs n"is nét a
litigation bHetween conflicting prlvate 1nt=resgs" but "is one against
the United States, and determinative only of the title ava*nst the United
States" ( p. 525). Confirmetion is subject to all other interests and'
claims, and the forum for their determigatién is the ordinary courts

(Ainsa v. New Kexico znd Arizona 3ailwnsd, ante, 76; and United States

v. Comiay, ante, 60; both decided at the present term).

4

On November 15, 1909 a joint pztent (Def. Ex. 6) was issued to J.

w

Francisco Chavez and his heirs 2~ ic the Pusblo of Isleta for the

















