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O t N A R R ,  Co;nmissioner, delivered the opinion of t h e  Conmission. 

The pe t i t ioner  i n  Docket 211 i s  Pueblo de I s l e t a ,  wkich, by 

admission of the defendazt, i s  a t r i b e  of Pueblo Izdians recognized 

by the  Secretary of the In t t r io r .  It i s  d s o  authorized under the  

iws of New p.'iexico t o  sue and be sued as  z corpra t ion .  

R e  pueS1o of the I s l e t 2  i s  loca t td  about I2 miles south of 

-Uuquerque on the west bark ol' t he  F?o  Grande River (see =a?, Def. 
. . 

i 2 k  26 near  smtheas t  corner). lhe p r t l e s  hereto propose no f iadings 

a s  t o  the ear ly  h is tor2  of t h s  Islets, bit t h e  Pe t i t ion  al leges t h a t  
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L' ,,ne v i l l age  has been nzintzii?ed a t  i t s  present s i t e  f o r  nore than 

300 years. Herbert 0, Brayer, i n  3ef. Ex. 17 (pp. 55-59), gives 

t h i s  backgrmnd, In  the days of the conquistadores the pueblo i*" 

supposed t o  have been situated on an is laad i n  the Rio Grande then 

known a s  the Rio de l  Norte. Xith the changing of the r iver  bed, 

1slet;had ceased t o  be the ! ¶ l i t t l e  islandrf,  &s i t s  Spanish name 

indicates. Soon after the ad-rent of the  Spaniards a Catholic chapel 

was established a t  Is le ta .  The Pueblo revol t ,  which besan i n  1680, 

caused t h e  p e b l o  t o  be abandoned, some of the  refugees founding a 

new pueblo, I s l e t a  de l  Sur, ten miles t o  the sonth. Somete-e bet wee^ 

1709 a d  l? lS  Fray Juan de l a  Pena re-founded the pueblo and re- 

established the n-ission. Brayer givss the  I s l e t a  population a s  304 

in 1760, 467 i n  1809, over BO i n  1850 and 1,000 i n  1880. 

The I s l e t a  Pueblo Grant, shovn on Def. Ex. 26 with the  pueblo 

at about i t s  center, contains about l30,OOO acres. Def. Ex. 23 shows 
l 

it t o  l i e  in Valencia md Bernalillo Counties. A patent b e f .  Ex 10 

was issued t o  the  I s l e t a  Wovember 1, 1864 f o r  a t r a c t  contair;ing 

UO,OSO.31  acres based upon the claim of the I s l e t a  as  confirmed by 

the  Surveyor ~ e & &  of New Mexico. On October 7, 1933 a s u p p l e ~ e n t a  

patent (Def. &. 11) t o  20,1;05 acres was given the ~ s l e t a  because such 

h n d s  were erroneously oiaitted in the  fomer survey and pztent. This 

is  mentioned because of i t s  relationship t o  the  l a d s  here.i.involt-ed in 

t h a t  the  l a t t e r  lands adjoin tke PueSlo on the south. 
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The Pe t i t i on  heyein s e t s  fo r th  two czuses of zction, R e  f i ~ s t  

zsks f a i r  knd just cor;lpensation f o r  the  los s  of 14,780,745 acres 

knom 2s t k e  Pera l t a  Tract (EX. ii of pe t i t ion) ,  s i tuated i n  the 
. - .  

southwest corner of the  Lo de Padi l la  Grznt containing 51, %O. 52 acres 
- .  .. . _ . . - .  . . . . 

.. . . .  . . 

(PI. Ex. 5, Pet Ex, A: Def. Ex. 25). The I s l e t a  a s se r t  aboriginal 

t i t l e  thereto,  and fu r the r  allege t h a t  " in  protection of its aboriginal  

t i t l e  and t o  ter-te t h e  c l a k s  of non-Indian s e t t l e r s ,  Pe t i t ioner  

purchased ttre sa id  Io de Parlilla G r m t  on February 4 ,  1750, from the  
. . . - 

l e g a l  h&53 of Diego de Padillan. W z d m i t  thz t  Cocgress, by Act 
. . 

of lky 31, 1933 (48 S ta t ,  lo$), appropriated $2.00 per acre  t o  capen-  
. . .  

sa t e  then f o r  t h e  los s  of said Peral ta  Tract, 

t he  lo s s  of 2,582.78 acres cons t i ta t ing  the  Bosque de 10s f inos  Tract, 

located i n  t h e  extreme eas tern  pa r t  of the  Antonio Gutierrez uld Joacpin 

based both on aboriginal  t i t l e  and purchase of the  t i t l e  of the  h e i r s  of . . 

t h e  o r ig ina l  grant  s o n e t h e  pr ior  t o  Yay 3, 1808. The I s l e t a  have re- 

ceived no compensation f o r  t 3 i s  land. 

ITnile the  Pe t i t ion  does not specify tne sect ion of t h e  Indian Claim 

C o d s s i o n  Act under w5ich these CW a r e  made, the Pe t i t i one r ' s  Brief 

(p. 1) says t h z t  t he  cl& a re  zsser ted under Section 2, Clzuse (5) of 

t h e  Act, the  case a r i s ing  5y vi r tne  of t h e  loss  by Pe t i t i one r  of i t s  

a h r i g i n z l  znd purchased fz~ds z s  a r e su l t  of the urifair a6 dishonorable 

dealings or! the  the  



Zaeh of the trro causes of action presents a d i f fe rent  f a c t  

s i tua t ion  znd rq- ires a separate decision by t h e  Coa-Lssion. The 

par t ies  have briefed two general ~ r o p o s i t i o s s  vhich apply t o  both 

claims and these w i l l  be treated f i r s t .  

ABOXIGIML TITLE 

The first question p r t i n e n t  t o  both claims i s  raised by the 

defendant's contention tha t  neither Spain nor 35efico recognized 

aboriginal use of land by the Indivls as creating any vested l e g a l  

r ights  of oinership in t h e  In6izns ( ~ e f .  Brief pp, 63-77) and t h a t  

the policy of the  United States as t o  "Indian t i t l e n  based upon 

aboriginal occupancy a?plied only to  lands winich becane a par t  of the 

public do,aain of the  United Stztes and neither of the  t r a c t s  herein 

clained by pet i t ioner  by v i r tue  of aboriginal oxnership ever becane a 

par t  of the public doxzain under the cession fmn i . x i c o  t o  the  United 

Sta tes  i n  1848 since both t r ac t s  were'vitkin the exLerior bomdaries 

of = l id  Spanish land grants t o  non-Indians (Def . ~r . pp. 57-63 1. T'he 

pe t i t ioner  (ileply Brief pp. 23-27) a r p e s  tha t  on the  contrary, t h e  

laws of Spain prohibited the  divesture of Indian t i t l e  even when the  

same land occqied  by the  I ~ d i a r s  hzd been given t o  non-Indians by 

o f f i c i a l  srant, 

The question of the r ights  of Pueblo Ind iax  t o  S p a i s h  o r  

Mexican lands based uFon aboriginal use and occupancy hzs been 

discussed i n  our  opinion i n  the case, he310 de Cochiti v. United 

States,  Dkt. 136, 7 Ind. C1. Con. 422, decided l a s t  l&rch. It i s  
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not necessary t o  rep la t  

t i t l e  d i d  not attach t o  

here what we  s G d  there i n  holding t h a t  In6ien 

lznds wkich never becae a per t  of t he  ?~S?;C 

domain, that is, l m d s  which had passed t o  private o~mership by vi r tu2  

of Spanish or Hexican grv l t s  nzde pr ior  t o  the trovaty of Guaddxpe 

Hidalgo. (See l a s t  paragraph of 2d section of the Protocol of s d d  

Treaty). . . 
. . 

Since it i s  apparent ad ur6isputed t h a t  the l a d s  i n  both causes 

of action, nmely, the Peralta t r a c t  and the Bosque de 10s Pinos t r a c t ,  

respectively, had passed long prior  t o  ow acr,uisition of l a d s  m d e r  

the  t r e a t y  of Guaaalupe Hi6algo 5y Spanish grants t o  non-Indians, t he  

pet i t ioner  here never acquired ' ' Indim t i t l e n  t o  said lands. 

Oms The second general question involving both czuses of act ion conc-, 

the relat ionship between the I s l e t& and t h e  United States  s ince  18& and 

the  resu l t ing  s t a d a r d s  of conduct required of the United States .  Tnis 

i s  mater ial  when the  Connission i s  zsked t o  decide %$:ether c e r t d n  act ions 

of the United States  cee t  the  t e s t  of f a i r  and honorable dealings, 

The pe t i t ioner  briefs this issue (Pet. Brief pp. 22-24) Secsuse of 

the  defendant 1s denials in i ts  Ansxar (par. 6 and 20). An ' exminat ion 

of these pzrzgraphs s h m ~  . thz t  the defendant %pecif icdly denies thzt  

an ordinary ~ a a r d i a q  uld ward relat ionshib ex is t s  between the  defendant 

2nd petitioner11 , 

The pet i t ioner  ca l l s  attention t o  the Jme 7, 1924 Act of C o i g ~ e s s  

(43 Stat .  636), como&y k n w . ~ ~  as "t3e Pueblo lands Acttf, which r el'ers 

t o  the,United States  "in i t s  soversign capacity as  guardian of sa id  
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the  Suprzze Court held t h a t  Congress,, i n  the  exercise of i t s  con t ro l  

over k & n  t r i j e s ,  could ~yohi 'o i t  by la:;. the  in t ro6uct ion of i n tox i -  

ca t ing  l i quo r s  i n t o  the  Indian pueblos In the S k t e  of We:? ikx ico .  

The c o u r t  goes i n t o  t h e  h i s to ry  of t h e  puzblos, describing t h e  Indians  

as t r e s sen t i a l l y  a sh?le, uninf orned, and i n f e r i o r  people " . bring 

the  Spaaish dominion t h e  Indians were t r ea t ed  as. xiads r e w r i n g  

s p e c i a  protection. Tney were elevated t o  c i t i zensh ip  a f t e r  t h e  

Hexicul succession. A s  t o  t h e  United States,  the  court  c o n c l d e d  t h a t  

"by an nniform course of a c t i o ~  bs-fi-ning as ea r ly  a s  1254 and contintled 
. .. 

t o  t h e  present t i n e ,  t h e  l e g i s l a t i v e  ard executive branches of t h e  . - 
Governrrtent have r e p r d e d  uld t r ea t ed  . the  Pueblos of Mew XexLco as de- 

pendent comu,?ities e n t i t l e d  t o  its a id  znd protection, like o t h e r  

Indian t r i b e s  

The pe t i t i one r  does not a t t e q t  t o  a is t inguish b e h e e n  t h e  Pueblo 
. - , . 

lnd izns  and other Ind iv l  t r ibes  i n  t h i s  regwd, s t z t i n g  that t h e  Corn- 

f i s s i on  has "disposed of t h e  q u ~ s t i o n n  i n  Potaxatomie consol idated , 

dockets 15-B and U, q c o t i x  t h e  Court of C l e  in C.kickas2?.i v. U ~ i t e d  



266, xhict! r z g i r e s  t h e  C+~rerp-.ent's con2uct i n  dezlings ~ j i t h  t h e  hCizns 

t o  be "judged b;- the  mst e,=cting f iducizry sta::dzrdsn. 

Tne de fe~dan t  sixes i t s  posi t ion i n  i t s  objection t o  P e t i t i o n e ~ ~ s  

Proposed Finding 4 (ikf. Brief cp. 4,!+-46), c i t ing  the Court of Claim 

1956 Sioux czse an6 t h e  Cormissionfs Opinion i n  the 1957 &ha case(6 Ind. 

C1.  Car;?. 73,741. Defendant contends tha t  "there is EO t reaty ,  agreenent 

o r  s t z t u t e  s p e l l i x  out a guardivl and ward or  any other f iduc ia ry  re la t ion-  

sh ip  between t>is pet i t ioner  and def  e ~ d a n t  " . 
The pe t i t ioner  (Reply Srief pp. 36-39) rep l ies  tha t  the  Treaty of 

bada lupe  HidQo a d  the  Pueblo Ilnds Board Act both established this 

re la t ionship.  

,.. -- . 
1 

Viewing the  >&ole arp.ent, it appears tha t  the pe t i t ioner  would be 

0 4 
s a t i s f i e d  x i t n  t h e  ~ o d s s i o n ' s  description of the  re la t ionship as s imi la r  

t o  tha'i of gurdian and w&d. %e frequent ly  cited Sando-a1 case, i n  the  

quo Lation s e t  out abo~e ,  says the Pueblos a r e  dependent co.munities en- 

t i t l e d  t o  t he  Gove=.zmnt 's aid and protection, "like other Indian t r i b e s n .  

FIRST CAUSE 07 ACTIOE 

The so-called Peralta Tract, xhizh has already Seen ident i f ied ,  i s  

by pe t i t ioner  t o  coritain l!+,7gO. 745 acres (Pet i t ion pp. 1;-5; Pet. 

F i ~ d i n z s  5-7). E.is f i ,ve  i s  w::en fron the  suzvey p l z t  ( 3 ~ .  B at tached 
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The I s l e t a  clah t h i s  t-act bp aborigical use and occupancy. 

Evieence offered 2s proof thereof i s  weak (see Pet. Finding 6). The 

defecdznt suSrLtted no evidence thereon. Hoxever, it is unnecessary . L 

t o  go in to  t k i s  tatter because t h i s  land was pwchased by the  I s l e t a .  

I n  i t s  objections t o  Pet. Finding 7 b e f  . 3rief  pp. 48-55}, the  de- 
i 

fendant admits that  the Peral ta  Tract i s  within the  Lo de Padi l la  

Grant which w a s  deeded by the l ega l  he i rs  of Diego de Padi l la  t o  the 

Pueblo de f s l e t a  unc',er date of February 4, 1750. The or ig ina l  Spanish 

Grant was made by the Spanish Governor and Captaln Ceneral of the  

Province of Rex l+iexico t o  Diego de Padi l la  Kay l4, 1718. 

Upon pe t i t ion  of the h e b l o  de I s l e t a ,  the Court of Private L a d  

C l z i n s  i n  Case No. 273 entered i t s  Decree ( ~ e f ,  Esr,, 2) on November 28, 

1896, finding t h a t  the Lo de Padi l la  Grznt, containing about 27,000 

acres,was a perfect grant and t h a t  t h e  I s l e t a  had sufficient* con- 

nected themselves with the  grantee Diego de Padi l la  and h i s  lawful 

he i r s  t o  e n t i t l e  then t o  have t h e  court approve t h e  va l id i ty  of sa id  

grant. The court adjudged tha t  said grant Riis hereby established and . 

confimed forever t o  the heirs,  assigns and l e g a l  representatives of 

Diego de Padilla,  free and discharged from any and all cX&s and de- 

mands f o r  o r  against the same on C'ne p a t  of the  United States",  The 

Decree a l so  contains t h i s  f i n a l  paragraph: 

It is  declared by the cowt  tha t  the confirnation i n  t h i s  
decree contained i s  r i d e  under T i t l e  X I I ,  of Book IT, of the 
Recopilacion de Leyes de Ios Reynos de Izs Indias, t he  Royzl 
Decree of the King of Spain 02 October 15th) 175Lc3, and t h e  
law of the  nations. 

A patent (Def. Ex, 1) tias issued ;lpril 9, 1308 f o r  s d d  La, de Padi l la  



.. Clains, Tne survey of said grant (Pl. LX. 5) shovis the  a c r e q c  a s  

51, %O. S2 acTes. A great discrepancy w i l l  be seen between tkis f i p r e  
P 

and th2 27,000 acres i n  the 1696 Decree (~ef. Ex 2); hove-:er, it is  

reasonably plain t h a t  the Xego Pad i l l z  Grant intended t o  be 

the  l a rge r  axeage.  

Som years l a t e r ,  i n  a quiet in^ t i t l e  action spec j f i cz l ly  involving 

the  Pera l ta  'i'rack cn t i t l ed  Federico Sancl~ez. et al. v. he310  de Is'etz, 

the Valencia County D i s t r i c t  Gout entered. i t s  Findings of f a c t ,  Con- 

c lusiocs  of b. .r  2nd 3ecree. (Def. 2 3) on ~ebruzry  3, 1915, i n  f a ~ o r  

-- 'I of t h e  ~ l r i n i i i f s  and a ; r i ~ s t  the dei.ndm. Pindins 1 conccrns t h e  

1718 S ~ a n i s h  Grant t o  Diego de Padilla; Finding 2, the  1750 conveF.ce 

t o  the  I s l e t z .  'he  f i n d i n ~ s  of f a c t  continue: 

3.  That on t h ~  15th dzy of Kay, 1797, lianuel 
Arzgon, I ~ h c e l  h t o n i o  Aragon, Dmingo Chayrez, TI-,lcent e 
Cha~rez, Juan Arzgon, Frulcisco Jzvizr  Aragon, Jacinto 
Sznchez, Felipe Xontorz, S k o n  Sedil lo,  Francisco 
Garcia, Jose Ignzcio i :o l i~a ,  Iorsnzo ?iozero and Fran- 
c isco  Aragon ~ i c k s e d  f r s  the  said  h e 3 1 0  of I s l e t a  
=d the se id  Fueblo of I s l e t z  conveyed t o  the  szid  
persom, a portion or' t h z  grznt  ~ 2 d e  as a f resa i3  t o  
Die.20 2e ?,clilla, and. 5j h i s  Feirs  conveyed t o  szid  
Pueblo de f s l e t a ,  wtich portdcn so prciiased by s&d 
ajo-re nzced persors i s  bonded on the ~ o r t h  by . lmds  
of the defendant, on the south by lands of Los Ienies 
o r  Perzltzs,  on the east  by the  momtdn,  and on the 
w e s t  by tie =o Grvlcfe d e l  Zorte, neaswing f ron 
south t o  r_orth 2425; varas. , 

4. E a t  the  s&d. pwchassrs of said portion of 
s z i d  g r m t  t o  Dieso de Padi l la  entered into possession 



03 ths szTe, and they a.rd t h e i r  descendarhs and 
assigns hme r e ~ a i n z d  iz continuous possession 
ther tof  xithout any interference from znyone 
util just before the be~in_.ling of -this s-ait, 
d t ha t  the  p k i n t i f f s  herein 2nd tiiose whom 
they  represent and for  trllorn they act ,  a r e  de- 

. sendants a d  a s s i ~ s  of sz id  o r i g i n d  purchasers 
under t h e  deed of Kay 15, 1797. 

Finding 5 s e t s  out the  Court of Private Zand C l a i m s  act ion and 1896 - -  . . 
Decree confirmhg tne  Padilla Grant. Finding 6 f inds t h a t  t h e  

defendant made no claim t o  the lax15 sold i n  1797 and no attempt t o  

i n t e r f e r e  with the  possession of the p l a in t i f f s  u n t i l  shor t ly  before 

t h e  b e g i n n i q  of t h i s  s u i t .  I n  i t s~conc lus ions  of la>:, tne court  

- 
held t h z t  t h e  sonfimation by decree or" the  Court of Private k n d  

C h i n s  inured t o  t h e  benefit of the p l a i n t i f f s  a s  f u l l y  a s  t o  t h e  bene- 

fit of t h e  defendants, and th2t t i t l e  uzs vested i n  the  p l a i n t i f f s  and 

those whom they represent, The court, therefore, ordered t i t l e  t o  t h e  

' t r a c t  d e s c ~ i b e d  in Finding 3 quieted i n  the p l a i n t i f f s  and tfiose xhon 

they  regresent,  being tfie descendants o r  successors i n  t i t l e  and i n t e r e s t  

of t h e  persons nmed i n  Finding 3 who mad= the Kay 15, 1797 purchase f r o a  

the  defendant, the Pueblo de Is letz .  

Me s h a l l  discuss the questions involving these two decis ions before 

going i n t o  subseqeat  events,. The f i rs t  question i s  the l e g a l  e f f ec t  

of t h e  1836 Decree of the Court of Private  fand C l a i n s .  The defendat 

contends -that the  court 's dgcree and t h e  patent based theraon were 

conclusive only as between the I s l e t a  =d the United S ta t e s  and d i d  

not affect the r ights  of any othor person i n  the land (Def. Brief 

PP. 17: 81-83). Ainsa v. Eew Kexico 2nd ~ r i z o n a  h i l r o a d ,  175 U.S. 

76, 90 i s  cited. patent i s  sz id  t o  be only s quit-cl& deed from 



the United Stz tes  and third p r t l e s  wonid have t o  assel-t t h e i r  c l&i  

The pet i t ioner ,  i n  o b j e c t i q  t o  Defendant's Firtding 19, maintains 

t h a t  t he  pr ivzte  r igh t s  of non-Indians most cer ta in ly  were affected by 

t h e  decree of the  Cowt of Private k n d  C1ab.s confirsling t i t l e  to t he  

b de Padi l la  Grant and the  subsequent issuame of a p t e n t  t o  t h e  pe- 

t i t i o n e r  (Reply Brief p. 5) .  %is i s  not consistent with pe t i t i one r ' s  

o m  statenents  as t o  the  same court i n  the second came of ac t ion  (pet. 

Brief pp. 35-36). "'The Court of Private Land Claims could not adjudicate 

, . 
t i t l e  between &xiians and non-Idians. lhis  jurisc5xtion w a s  ~Ypress ly  

forbidden under the  Act: t h e t  created the Gourtn, referr ing t o  Clause 2, 

,, .>- 
-3 Sec. 13 s e t  out i n  Footnote 78. 
! .-- 

AS t o  the  e f f ec t  of the patent, peti t ioner says "the C o d s s i o n  

has' deterAned t h a t  the issuance of patents t o  non-Indians mounted t o  

a divesture of t i t l e  c l e a r l y  en t i t l i ng  the Indians t o  jus t  compensationl~, 

c i t i n g  Creek k t f o n  v, United States, 302 U.S. 290 @eply Brief p. 5, 

footnote 14). Hoxever, the 190S patent expressly provided tha t  it was 

based upon the  decree of the  Court of Private h d  C l h  and t h a t  "said 

grant i s  made subject t o  a n  the limitations and terms of t h e  said Act 

of Congress of ywch 3, 1891H (~er". Ex 1). Ye_ therefore agree with t h e  

defendant t h a t  t h e  court 's  %tree and the subsequent patent ciid not 

a f fec t  ar?y other private r i s h t s  t o  scch lad. The 3ecree only confims 

the t i t l e  ''free and discharged fron any and zU. c l d z s  a d  demands f o r  

o r  against the  sac on the p r t  03 the United Sta tesn  (kf. fi. 2). This 

is consis tent  wit:? the hold* iin the *insa case izentioned aSove, i n  . - 

which tine S~preize Court said: 



. , . ,211 dec i s io r -  nnder t h i s  zct  (of tkr2h 3, 1891) 
sba l l  be cmclnalue betwen the c l a i ~ z n t s  =d the k i t e d  
States only, 2nd she l l  not effect  the private r igh t s  oZ 
my person, 2s betxeen h ime l f  em6 any other claimant. 

Applying t h i s  t o  the instant  case, t h e  k c r e e  i n  Case No. 273 and 

the p a t ~ n t  based thereon did not affect  the  przvate r i g h t s  of those who 
., - 

subsequently claimed t i t l e  t o  the Perzlta Tract i n  t h e  Sanchez ckse, 

and the Vzlencia County Dis t r ic t  Court had jur isdict ion t o  deternine 

those r ights  i n  a quieting t i t l e  action. As s ta ted  by t h e  l a t t e r  court, 

the confim.ation i n  Case No. 273 inured t o  the benefi t  af a l l  claimants, 

i n  tha t  the  or ig ina l  grant was held t o  be perfect. 

The next question, then, concerns the  e f fec t  of t h e  Sanchez decision. 

The defendant has a section ( ~ e f .  Brief ~ p ,  77-79) devoted t o  t h e  proposi- 
3 

t i on  tha t  pet i t ioner  cannot recover f o r  the  Peral ta  Tract under a t i t l e  

by ourchase "sihce it has been judicial ly  d e t e d n e d  by a court  of compe- 

. tent  jur isdict ion t h a t  pet i t ioner  has not owned the  t&ct  s ince 1?97". 
. . .  

United States  v, ~dr-de lar ia  (271u.s. 432) i s  ci ted t o  show t h a t  a 

s t a t e  court had such jurisdiction. %e defendant concludes t h a t  frpeti t ioner,  

therefore, is estopped by t ha t  judgent  (~anchez) t o  claim t h a t .  it owned 

the Peral ta  t r ac tn .  

%e pe t i t ioner  f irst  argues that  tKe defendultls Answer does not 

plead a defense of estoppel by judgae~ t  (3e2ly Brief p. 28). An e&=tion 

of the Answer indicates  t h i s  t o  be t e c 3 d c a l l y  t rue.  Allegations a r e  con- 

tained therein c ~ n d r  the Smchez czse (P?. 4-5). Def eixiant 's plea of 

r e s  judicata i n v o l ~ e s  rather  an alleged sxbsequent d e t e r h a t i o n  by t h ~  

PueSlo h d s  Sozrd tha t  the Peralta Trzct 3ras the property of non-Indians. 

(Answer p. 7). A s  7 i i l . l  be seen l a t e r  concerning t h e  Board's act ions,  i t s  



Peti t ioner  then argues tha t  the Vzlencia Comty Court's decree was 

m, void, c i t i n g  the Cmdelzriz case (2eplY Brief pp. 30-34). Ine question 

involved wzs whether a s t a t e  court judpent  i n  a quieting t i t l e  act ion 

b r o q h t  by the Pueiilo of k,wa e~cl z subsequent k i t e d  States Di s t r i c t  

Court judpent' were r e s  judiczta i n  a t h i r d  action involving t h e  sane 

land b~ocgh t  by the United Sta tes  on the theory that  these Indians were 

w a d s  of the  Vnited States. The Suprsme Court held that  t he  Indians of 

t h e  pueblo are wards of the United States  and hold the i r  lands subject 
.. 

to t he  r e s t r i c t i o n  t h a t  the same cannot be alienited. - i n  a q  wise without 

its consent; t h a t  a judsen t  o r  decree which operztes direct ly  o r  indi- 

. 

1 
r e c t l y  t o  t ransfer  the  lands from t h e  Indims, where the United S ta t e s  

-.a has not authorized o r  ap-pezred i n  the  suit, infringes that  r e s t r i c t ion ;  

and therefore the  United States  i s  not barred by a former judgment M e s s  

the United S ta t e s  r ; ~ s  s party t o  the suit or  authorized the sm5. If the 

s u i t  was be- and prosecuted by the special  attorney emp?oged by  .the 
3 

United S t a t e s  t o  represent the  Pueblo hdians, a position qrovided f o r  

b y  Congress i n  1693, the court said t h i s  would as effectively conclude 

the United Sta tes  as if it were a party t o  the  suit. gltho-agh the  words 

"be,- a d  prosecuted" are wed,  it' i s  a s s c ~ e d  that  the appearance of 

t h i s  spec iz l  attorney t o  represerit pueblos as e i ther  piaintiffs, de- 

fendants  or intervenors wo~dd have the  's.& effect, the v i t a l  point 

being t h a t  t h e  United States was represented i n  the suit .  

ft i s  apparent tha t  the United Sta tes  w2.s noi a party in  the Sanchez 

case. %e pet i t icner  does not sy ;:'no repesentcd  t h s  f s l e t a  and it i s  not 



shovn i n  the c o r t T s  decree ( ~ e f .  =:. 3). cihe decree (?. 1) in&ztes  

tha t  the cmse  xas a-gued and. subzLtted to the court v i t h  Iezve t o  t h e  

r e s ~ c t i ~ e  par5ies t o  subnit m i t t e n  br iefs ,  Z R ~  *at defexdmt 
. . . .. . . . . 

f e i l ed  to  present a br ief .  
. . ,. 

. Tne petit ioner z lso c i t e s  Alonzo v. ~ n i t e d  States,' %9 r" 2nd 189, and 

quotes therefrom (ileply Brief pp. 31-33). The United States ,  i n  i t s  

own behalf and & behalf of the pueSl6 of &ma', had brouglht'an ac t ion  
. . 

i n  the United States 3 i s t r i c t  Court t o  en join c e r t a i n  p a r t i e s  f r D m  prose- 

cuting an action i n  a  s t ~ t e  court i n  vhich the Pueblo 62s o n e  of the  ' 
. . .. . . . - .  

def eridints. Tne United ~ & e t  Court of Appe&.s, Tenth ~ i r c u k ,  zff irrned 
. . . . .  . . . . 

t he  issaance of an injunction, holding thz t  r e s t r i c t ions  aga ins t  a l ien-  
. . 

a t ion  asply t o  l a d s  acquired by the h k b l o  through pr;r'&lase, as x e l l  as 

t o  lands acquired by t he  Pueblo i n  any other ~ ~ e r ,  a& that  the  United 
. .. 

Sta tes  was en t i t led  t o  injrrnctive r e l i e f ,  the United S ta t e s  no t  being a  
. . ,  

party t o  the s t a t e  court suit. 

pet i t ion& lists cases (3e71y Brief p. 33) t o  support. t h e  s t a t e ren t  
- .  

t h a t  "though the Indians' i n t e re s t  ' i s  aiienated by jud ic i a l  decree, t h e  

United Sta tes  m y  sue t o  cancel the  ' juci&ent and s e t  the 'coxiveganck as ide  
. . .. . . = . ' . . A .  ..: . . where it was not a party ' to  the actionw. 

. . .  . . . . . . ..' 

SUE&& up th is  question of the eff P i t  of t h e  Sanchez decision, 
- .  

it i s  our conclusion t h a t  the court 's  decree i s  not void; it i s  sig- 

nif icant  i n  thzt  it i s  the deteriniz&ion of a court of competent 

jur isdict ion that the I s l e t a  sold the ~ e r a l t a T r a c t  i n  1797. ' ?%e 
. . 

pet i t ioner  h z i  co e7iidence t o  ?rove t h a t  t s e  i777 s2le w a s  
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not mde. Pe t i t i cne r  i s  content t o  merely a r s e  ( ~ e p l y  Brief p. 15) 

tha t  "the defecdant ' s crm e-uhibLts t ikoU7 d iscredi t  the findings (03 

the court) a s  vazue a d  indefirLte, to-:&: (1) the Beport of the 

Pueblo Ian& Eoard an2 (2) Pueblo Indian Luld Grants of ' s o  Xoajo ' , 
Nex k i c o ,  Herbert 0. Brzyertr. B e  reference i s  t o  the i n a b i l i t y  

of t h e  pz r t i e s  t o  de f in i t e ly  identify the t r a c t  from the description 

i n  the  decree, resu l t ixg  i n  continuous controvsrsjr bemeen-the par t ies  

as t o  theb r i g h t s  i n  the  area. Tnis matter becoaes v i t a l  i n  the 

following discussion of the  ections of the Lends Board, 

Proceeding then t o  subsequsnt events, the PueSlo Iands Board was 

consisted of three members: oEe representing the  Secretary of Inter ior ,  

a n t h e r  t h e  Attorney Genera, and the th i rd  was appointed by the President 

of t h e  Urjted Sta tes  ( ~ e f .  Brief p. 20). %e Board was directed t o  

invest igate ,  deternine and report upon aU, k i d s  within the  exter ior  

boundaries of ang land granted or  confirned t o  the  Pueblo Indians of 

Ned X&co under au thor i ty  of the  United Stztes o r  any pr io r  sovereignties, . . 

or  azquired by said Indians as a cozmmity by p d e ,  a r  otherwise, 

t i t l e  t o  which t he  Board s h a l l  find not t o  have been ex t iwi shed  i n  

accorCance t o  the provisions of the Act. The Board wzs t o  mzke an 

a~~ t o  the Pueblo f o r  loss  of l a d s  or water r ights  as a resu l t  

of the failure of the  United R a t e s  seasombly t o  p r o s e c ~ t e  the  r ights  

of the Pueblo. The purpose of the  Act was also t o  qviet tit le t o  lands 

clained by t h e  Indians, and ths United States  Attorney Cere rd  *:as 

-. 
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directed t o  f i l e  2n i h e  Dis t r ic t  Court b i l l s  of  c o q l a i n t  t o  l e t e & c e  

adverse cl&s ( ~ e @ ~  Brief p. 42) .  

On August 17, 2928 tne h e b l o  Lands Board issued two reports  on 

the I s l e t a  Pueblo; S p o r t  $1 on t i t l e  t o  lands granted or  corSimed 

t o  the Pueblo I n d i ~  not ex t inpished  ( ~ e f .  Ek.  7); and R e ~ o r t  :2 

concernbg Indian tZ%les extiwished ( ~ e f  . Ex, 8). In Report #2 

( P ~ .  5-7) the  Board deals with the  Peral ta  Tract as  folloxs: 

The fo de %adilla Grant, o r i g i n d l y  made t o  Diego 
Pad i l l a  on Yay U ,  1718, was purchased by the Pueblo of 
f s l e " ~  on Febmiay 4, 1750, fror?, the  he i rs  of said 
P a d i l l a  and patented to  the said Pueblo on April 9, 
1908, Said grzs t  so patented contains 51,940.82 acres. 
A 3 l  of the  lanci included i n  t h i s  grant was conveyed t o  
t h e  Pueblo Isleka i n  1750 by the  heirs  of Diego 
Padilla. The grznt appears t o  have been confirmed by 
t h e  Court of Private h d  C l & s  on Kovember 2, 1896. 
However, on Febraary 3 ,  1915, there was hznded dotm a 
dec is icn  by the  Judge of the Di s t r i c t  Court f o r  the  
County of Vzilaneia i n  a case known as Federico Sanchez, 
e t  al, vs. the Rzeblo of I s le ta ,  ft appears tha t  i n  
1797 t e n  natives, presmably the  descen.dants of the 
o r i g i n a l  grantees, purchased back fro& the  Pueblo Indims 
p a r t  of the  gractt. The decree s t a t e s  t h a t  the descendants 
o f  t hese  purchasers entered in to  possession a d  retained 
possession u n t u  just before the  beginning of the  suit, 
The descript ion of the area i n  the decree however, &ich 
it was allaged - e s  at that  t i n e  so  deeded t o  t h e  Indians, 
is cot s ~ c h  zs to enable e i ther  t h e  Indians o r  the  non- 
Indims t o  def in i te ly  identify the  t r ac t ,  and this has 
resu l ted  i n  c o n ~ ~ u o ~ ~ ~  controversy between the  in te res ted  
p a t i e s  as t o  t&ir respective r i g h t s  i n  the  area referred 
to ,  A t  the t o m  of Peral ta  a considerable settlement i s  
s i tu2 ted  near t k e  r iver ,  toxard t h e  eastern end of the  
tract so deeded, a d  the  Indims have never c l a h e d  
possession of or  =y t i t l e  t o  the  area within a d  sur- 
rounding this tcr?rn, 

The s i t u a t k n  resulted i n  negotiations between the 
people of Pe rdka  and the he i r s  of the o r ig ina l  S w s h  
grantee on the r=xe h a d ,  zri the I s l e t z  Indians through 
t h e i r  duly a p p h t e d  r e? r~sez ta t fves  on the other, 



lookins toxard an azreement ~ fne r sb ;~  a fa2r divis ion 
of the  Lo tie Padi l la  area could be a r r i n d  at. After 
a good d e d  of negotiation, m mderstanding was 
reached :-&ereby 11;,710.35 acres, c o q r i s i n g  the  Peralka 
s e t t l e i z e ~ i  and adjacent k d s  were segregated from the  
Lo de Fadi l la  Grant, 2nd t o  t h e  sa t i s fac t ion  of the 
h d i a n s  a ~ d  non-Indians dike, s e t  aside by the  Board 
a s  the  area t o  xhich the  P e r d t a  people are  en t i t led ,  
The Board therefore f inds  (see Report No. 1) t h a t  of the  
51,940.82 acres patented as the Lo de Padilla G~arit, the 
Indians a r e  now e n t i t l e d  to  37,229.97 acres and themn- 
Indians t o  1&,710,85,acres. . 

The Board f inds as  t o  t h i s  ~ , 7 1 0 . 8 5  acres knwn a s  
t h e  Pera l ta  t r ac t ,  t h a t  it could not have been recovered 
by the  United States  by sezsonable prosecution as defined 
i n  the Act, and tha t  therefore the  I s l e t a  Indians z re  

- - e n t i t l e d  t o  no canpensation f o r  the loss  thereof. 

Defendant's Exhibit 9 contains vaendments t o  the  Iand Board's Reports 
. Y. 

as t o  t h e  I s l e t a ,  sh:owing t h a t  s u i t  was  f i l e d  i n  the  United S ta t e s  Dis t r ic t  

Court t o  qs i e t  tit15 t o  cer tab  lands awarded by the  k a r d  t o  t h e  I s l e t a  

a d  a f i n a l  decree entered Julnar~r  6, 1930. The court reversed the finci- 

ings of the  Board as  t o  ce r t a in  Bm;r77 t r ec t s ,  f o r  which t h e  Board made an 

addi t iona l  award, It does not apFar  t h a t  t he  Pera l ta  se t t l enen t  w a s  

involved i n  t h i s  subsequent l i t iga t ion .  w 

One other docunent of t h e  Iands Board appears i n  t h e  record, a Eemo- 

randun dated June 30, 1931 (Def. Ex. 19)- It covers t h e  various areas  

found t o  have been extinguished, uFon whi& no award was  recormended t o  

the Indlans. The Boa,-d sa id  tha t  obviously the Government could not have 

recovered these l a d s  by sezsonzble prosecution because t i t l e  had become 

per fec t  and complete i n  the  non-Indims prior t o  t h e  Treaty of February 2, 

1848 (p, 3). Such an area was a t  I s l e t a ,  The I s l e t a  case, however, i s  

sa id  t o  be d i f f e r e ~ t  f,ron the  rest .  Were a voluntary a g r e a e n t  was 
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Re typed 

a r r ived  a t  between t h e  p a r t i e s .  Deeds covering t h e  compromise were 

exchanged with t h e  approval  of t h e  Secre ta ry  of t h e  I n t e r i o r " .  

D e t a i l s  a r e  given a t  p .  14 ,  similar t o  t h e  f ind ings  i n  Report  R2, 

w i t h  the  a d d i t i o n  of c e r t a i n  testimony showing t h a t  t h e  Isleta ap- 

proved t h e  se t t lement .  Jose  P a d i l l a ,  governor of t h e  pueblo,  i s  

quoted a s  t e s t i f y i n g  t h a t  i t  w a s  a f a i r  d e a l  and w a s  agreed t o  by 

t h e  counci l .  Pablo Abei ta ,  Antonio Abeyta, a member of t h e  c o u n c i l ,  

and Jose  Carpio, a l s o  a member, agreed t o  Governor Hageman's  s t a t emen t  

as t o  t h e  exac t  a r ea  t o  be  included i n  t h e  t ransac t ion .  Hagerman was 

a member of t h e  Board. 

I n  1931 a subcommittee of t h e  Senate Committee on I n d i a n  A f f a i r s  

began an i n v e s t i g a t i o n  of t h e  condi t ion  of t h e  Indians.  I n  t h e  c a s e  

of t h e  Isleta, i t  included t h e  P e r a l t a  se t t lement  ; e f f e c t e d  by  t h e  

Lands Board. Testimony of t h r e e  Isleta Indians was taken  i n  June ,  

1931 (Def. Ex. 12) .  On January 28, 1932 Judge Richard H. Hanna, as 

p r i v a t e  counse l  represent ing  t h e  I s l e t a ,  made a s ta tement  (Def. 1 2  a, 

pp . 11155-11159) and introduced va r ious  e x h i b i t s  (pp . 11159-11170) i n  

seeking  a d d i t i o n a l  compensation, under t h e  b i l l  before  t h e  committee,  

f o r  t h e  PerdLta Tract .  A s ta tement  of H. J. Eagerman t o  t h e  Pueblo  

Lands Board i s  included (pp. 11164-1116-), which g ives  f u r t h e r  i n f o r -  

mation on t h e  P e r a l t a  se t t lement .  A reading of t h i s  r eco rd  shows some 

confus ion ,  b u t  genera l ly  i n d i c a t e s  t h a t  t h e  se t t lement  was c o n s i d e r e d  

f a i r  by a l l  p a r t i e s ,  inc luding  Walter C. Cochrane, t h e  s p e c i a l  a t t o r -  

ney employed by t h e  United S t a t e s  t o  represent  t he  Pueblo I n d i a n s .  

Judge Hanna asked t h a t  t h e  Isleta be awarded a t  l e a s t  $2.00 an a c r e  

f o r  t he  P e r a l t a  Trac t ,  s i n c e  t h a t  w a s  t he  va lue  f ixed  by t h e  Board 

f o r  two sma l l  pa rce l s  i n  t h e  same a r e a  f o r  which a n  award had 



proceed in?^ of the k z d s  Bosrd. (?eply B-Fef p. i6). 

apprcved En adCitiona1 award o l  $2.00 an acre fo r  the UL,710.35-acre 

t r zc t .  Both r e ~ o r t s  s tz te :  

Tne Board rade no awzrd f o r  t h i s  t r a c t ,  appuen t ly  
holding i n  Trror thz t  it coslci not have been re- 
covered f o r  the Indians, (Def . Ex. 15, p* 4 ) -  

The appropriation was ~ d d e  by Act of Congress of Kay 31, 1933 (48 Sta t .  

* I  

108). Lhe dei'endznt s e t s  out the conditions of the  Act and t h e  acceptance 

of t h e  pa-pent by the I s l e t a  ( ~ e f .  Finding 31)- 

hio~ a s  t o  t h e  questions argued by the parties,  the f i r s t  involves 

the  deferse of r e s  judiczta a s  r ~ d e  i n  def e ~ d a n t  Is t h i rd  defense(&mrer, 

k. 7, par. 16). T?e petitioner considers t h i s  defense abandoned by the 

defendant (I2e7ly Brief p. 29)  : The s i t u ~ t i o n  i s  confusing beczuse the  

Answer r e fe r s  t o  the Land Bozrd's de tern ina t iontha t  the l4,710.85 acres 

was the p r o p c ~ t  y of non-Indian s e tt l e r s  . Defendant ' s . Brief, hoz-iever , 

r e fe r s  t o  t h e  Bozrdts decision not t o  make a money axard f o r  t h e  Pera l ta  

Tract b e c x s e  it co-dd r?ot have been recovered by seasonable prosecution 

(Def: Brief pp, 24, 90). 3efe~&int  says Y h i s  Conmission is not author- 

ized t o  ovirrule tha t  decision by the FueSlo k n d s  302rd1'. It i s  the 

mztter of an ai;ard which t'ne 1924 Pueblo bcis Act m d e  subject 'io reviei? 

. - 
by t h e  United States  Dis t r ic t  Court a d  C i r c ~ S t  Court of Appeals. s ince 

no appeal 1-18s t&en, defendant contmds t h a t  "such deterninat ion has the  
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Tne nexb proposition i s  pe t i t ioner ' s  c l a h  that deZendantls ackions 

were l e s s  thm fair m d  honor~ble  i n  c a s i n g  the pe t i t i one r  t o  deed i t s  

lands knotin as the Pera l t a  Tract (Pet, Fizdlrg 7, Pet. Brief pp. 25-32, 

Reply Brlef p. 41). I n  the  s e t t l e x n t  negotiated by the  Lands Board, the  

I s l e t 2  and c e r t d n  non-Indian clahe,?ts executed an exchznge qui tc la im 

deed on Eay 1, 1923 whereby the I s l e t z  qu i t c l ahed  zll t h e i r  i n t e r e s t  in . . 

t he  &,710.85-acre Peralta Trzct and the  non-Indians @tclahed t h e i r  

i n t e r e s t  i n  t'ne bzlance of the  Lo de Padi l la  Grznt. The o r i g i n a l  deed 

w a s  l o s t  (PI, &. 3 ) ,  but photostats and copies preserved the  record (see 

Exhibit C i n  peti t ion).  The deed e q r e s s e s  the desire  of the  p a r t i e s  t o  

amicably s e t t l e  and dispose of the dispute and controversies between the  

pa r t i e s  a s  t o  where within the Lo de P ~ d i l l a  Grant t he  2425h varas  of 

land purportedLy deeded by the I s l e t a  and involved i n  t h e  Sanchez case 

lies, 

The pet i t ioner  contends tha t  t he  h d s  Board should not have ne- 

go t ia ted  the 

of complaint 

i n  the  f i r s t  

appears t ha t  

s e t t l e m n t  a d  the United States  shorrld hzve f i l e d  a b i l l  
-. 

i n  Dis t r ic t  Court t o  C e t e d n e  adverse claim, as proyrided 

?zragraph of t he  1924 Act (pet. Brief pp, 25-27), But it 

t h i s  was a s i tuat ion i n  which a negotiated vo1untzr-y s e t t l e -  

ment was cer ta in ly  justif ied,  The Sznchez decision es tab l i shed  t h a t  the  

f s l e t a  had sold by deed a t r a c t  i n  1797 to' ce r tz in  non-Indians 2nd no 

evidence tias presantzd t o  the  h d s  S o z d  t o  prove othe-.wise. de- 

s c r i p t i o n  of the land i n  the deed h-2s sicrch tha t  i ts  loca t ion  =d ex- 

t t n t  i i 2s  uncertain. Tiiis was not unusual i n  ancient docments . And 

s ince  the  d e t e p d n i w  factor  wzs the  intent ion of t h e  p a r t i e s  t o  the  



conp'eted, it &ould be umecessary f o r  t h e  UnltedStates .4ttorr,ey 

Gensral t o  f i l e  a b i l l  of ccmplzint t o  deterz-ine a d ~ e r s e  clzirits t o  

the lands involved i n  the  settlen-ent. M t e r  the se t t lezent ,  the  

PeraLta Tract wns not lsnd cfaked by the I s l e t z ,  as  required i n  t h e  

paragraph qzoted by p e t i t i n ~ e r  from t h e  1924 Act (Pet. Brief F. 25). 

The ps t i t ioner  zs::s t h a t  the Cox-Assion decide whether or  not the  

defendmt used unfair t-rtctics, persuasion and un&zinlluence in ef fec t ing  

---3 t:.:is s e t t l e c e ~ t  (pet. Erief p. 25). i+m a review of the  record, we 

4.T consider the  pmceed in~s  fair and volunt,ary. Pe t i t iocer ' s  s t s t e m n t  tha t  

t he  Bo:xd ntinrezteneci $.ire res -d ts  if the  Tetit ioner d i d  not execute t h e  

i n s t r 7 x e n t  or" convepxze t o  t h z  no=-Iindianstris not supported by e~ridence. 

nn - .  m e  IAiz~s b a z ~  told that  t h s  s e t t l e z e ~ t  '%auld e l k i n a t e  a l o t  of 

Xtigztion:l - ads .- certainly a proper appraisal  of the s i tua t ion .  Mr. 

Cochraae, the specizl  m b l o  attorney, w2s p ~ e s e n t  t o  represent tne  I s l e t a  

and signed the ex'r,arse ~ 1 l i t c l A  deed as a w i b e s s  (&hibi t  C)  , Judge 

Hmnz, e s  2rim.te counsel f o r  the I s l e t a  bel'ore tine Senate Comi t t ee  (Def .  

&. 122, p. U5-3) ,  said "that. tfiocgh our representation of these h d i a n s ,  

as r>ri-v~te cornsel, 512s ' a o ~ m  znd hzd c o n t l n ~ e d  f o r  three  yezrs a t  t h a t  

t k e ,  w e  xere r?ot zct~iised of zny of the  nezotiations or  proceedimp refer -  

& t o ,  zncl xerz not i n  any ;s.23- cons-dted gsout it, or gi-<en 0 p ~ o ~ h ~ i t y  

to eavisz thea." Ho-::s~sr, ths 2et i t ioner  crnnnt consis tent ly  complain of 



. - ,2 the pet i t ioner  conplaics that  i n  cer tain l i t i g a t i s n  the 
4 .. 

?-  - L t e s  xas unfai- znd n e ~ l i g e n t  i n  not ~ r o v i d i ~ g  rep-ssen- 

, .'y t he  Uzited States Oistr ic t  Attorney or  the special  Pueblo 

mplojred by the United States (2epljr Brief pp, 31, 39, 40; 

. . 
~ i e f  pp. 21-23). The set t lezent  was generally considered f a i r  

( w e  Dei'. F i n d i ~ g  29). 120 subsequent a t tezpt  was  ma6e t o  void the 

,. ,..LA ~ e n t ,  only t o  obtain some c~mpensation from the  Governmat. 

The pet i t ioner  further argnes tha t  i n  the exchange deed, the  

Indians were given nothing tha t  t3ey did not already have (Pet. Brief 

p. 26). This i s  i n  effect saying that  the deed lackcd mutual con- 

sideration, It assunes tha t  the I s l e t a  were the, undisputed owners of 

e l l  the lv ld  in~~olved .  This i s  an incorrect assuiiption. A s  has been 

pointed out, the record i s  virtually unchzllenzed t h a t  t h e  I s l e t a  mde 

a s a l e  t o  non-Indks i n  1797. 'lhe Iznds Eoard f o - i d  t h a t  the  Indians 
J 

ha3 never claiced possession cf  or =y t i t l e  t o  the  zrez wit 'n in  and 

surrounding the t o m  of Feralta, where a considerable s e t t l e ~ s n t  was 

s i tuz tzd  ( ~ e f .  Ex. 6, p. 6). &tonio Abeita, an I s l e t a  I ~ d i a r , ,  t e s t i -  

fied, when asked hox f a r  back the ezr ly  Spanish s e t t l e r s  at Pera l ta  

dated, "A?parer.tly it  dztes back t o  the Spanish ru le"  ( ~ r a n s .  Dec. 4,  

1956, 9. 32). %ego Abeyta, azother I s le ta ,  s a d  t h a t  sever21 hundred 

people lived i n  and surrounding Perzlta a t  the t h e  of the  q ~ i t c l &  

deed (P. 53). Pablo A3eita t e s t i f i ed  i n  1931 ( ~ e f .  EX. Z, p. 10073). 

". . . . I do not d o W  tinere are r m y  of the= (non-India? s e t t l e r s )  

in -0od f bi th  had +c-zir& good t i t l e  t o  that ,  so  they t h s q h t " ,  UIder 

a deed executad by Indians. Under snch circ~lrstances,  t3ere  c s r t ~ i d y  



was mutud consideration f o r  the exchz~ge q -z i t c l zk  deed. T?e d i s p t e d  

locat ion and extent of the lzcd yzchased i n  1797 made t h e  s e t t l e m e ~ t  

of ~irutual benefit t o  z l l  p=ties. 

The pe t i t iocer  also questions, the sufficiency of t h e  signatures 
- .  

of t h e  non-Indians on the q u i t c l z h  deed (pet. Brief, pp. 17, 28), 

re fer r ing  t o  the 1928 l e t t e r  (~1. Ex. 4 )  of Yalter C. Cochrane i n  which 

he e-upresses his purpose t o  ge t  the signatures of the people a t  Pera l ta  

and fordard the sac t o  lkshin$on fo r  a p ~ r o x i l ,  securring t3e  s ignatures  

.of p o p l e  outside of the s t a t e  thereafter.  He adds, 

I believe if those a t  Peral ta  wi l l execu te  the deed . 
that none of the  others would dare cause us anr 
trouble.  %at t h i s  view i s  cot sa t i s fac tory  from 
a s t r i c t l y  legal  point of view, I knm - but it i s  
not z question of t ~ h a t  we want t o  do, j u t  a p e s t i o n  
of winat ;.re can gzt  done. (see Pet. Ficding 7, Foot- 
note  21) 

Since the deed was executed, t o  the sa t i s fzc t ion  of t h e  Pueblo a t torney  

represent i% the  I s l e t a  and since the r~ , co rd  dces not show t h a t  uly  

ntmdble" developd from non-signers c l u n g  a i n t e r e s t  thdnJ it 

does r?ot appear t h a t  t he  I s l e t a  were hurt i n  any. way by the mnner  in 

which t h e  deed was  drawn and executed. 
, 

PinaUy, the pet i t ioner  m.zintzins t h a t  the excha~ge . quitclaim deed 

wcs void because it trzs not azproved by the Secretary of t h e  I n t e r l o r  

(Pet. Brief pp. 30-32). Several leg& cases are  c i t ed  (P. 32). Ttio 

general  s t a t u t e s  a re  s e t  out i n  Footnote 65, a ~ d  pzragraph 17 of t h e  

A c t  of June 7, 1924 i n  B~otnote  69. The l a t t e r  provides t h a t  no s a l e  
. . 

of lands "made by any puejlo as a comucity, . . 
or  zny Pueblo Inclivl l i v i n g  



-4 June 4,  1929 l e t t e r  (?. EL 3)  from the h d s  Board's records, 

but without signature) indicates tha t  the  deed ;?as l o s t  and any record 

of i t  being sent t o  Ikshington f o r  the approval of the  Departzmt wzs 

lacking, The writer  e q r e s s e s  h i s  inclination tha t  the approval of the 

Office was not necessary but t h z t  it would be be t t e r  t o  find the  docn- 

ment. Copies of the deed do not shew zny endorser.ent thereon by the 

Secretary of the Inter ior ,  although the t ex t  of the deed says, %y 

and with the consent of the Secretary of the Inter iorn.  

Although there are several other s t a t e ~ e n t s  tha t  the  deed had the 

Secretary's approval (Def. Brief p. $7)) the defendant adnits "that there  

is reason t o  believe tha t  the deed was never submitted t o  the S e c r e t a q  

f o r  approval" (pp, 87-88). The S e c r e t z y  of the In ter ior ,  by l e t t e r  of 

Dece~ber  10, 1931 t o  the honorable Dends Chavez ( A P P ~ D ~  D., Def. 

Brief pp. 115-=7), advised tha t  an exmination of the f i l e s  disclosed 

no record of the receipt of the  deed, He also wrote: 

Fron the context of the  l e t t e r  (from Pir, Chavez 
concerning the nutual exchange deed), it appears 
t h a t  the  deed was one exec-ated i n  the  sett lenent , . 
of claims by the  Pueblo lads Board, and does 
not require s u b i s s i o n  t o  the  secretary of the 
In t e r io r  f o r  z?proval. 

It i s  therefore d e f e n d a t ' s  posit ion that  the  zpproval of t h e  

Of such a ~et t le ;nent  was en t i r e ly  within the  function and sound dis- 
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f a l l  x i th in  2-15 provision of parqrz?h 17 of the h e b l c  h n d s  Act 

since it d id  not belong t o  peti t ioner.  A tt;ossZzde e:pl=?-tim of 

why the 1928 deed coiltained langn2ge ' indicating a ~ p r o 3 a l  by the  

~ec re t i r -y  df lnterior"is given i n  Footcote 286 which &tes %he 
. . 

m i t t e n  statezent of &k. Hagerran ( ~ e f .  &I. 12a, p. ll156) as  foLln-;rs: 

A s  a member of the  Ptreblo k n d s  Boerd and paz-titularly 
a representative of the  Secretary of the In ter ior  and 
lgnowing t'nai t h i s  m t t e r  would be referred t o  me f o r  
approval. I have siqly taken the part  of an z rb i t e r  i n  
t h i s  lzi&ter but I told both part ies  tha t  i f  the d e d  + 

was p-i through on the l ines  agreed upon I :-:odd 
approve it. 

. . 

It appezrs t o  us thzt  it  would- have been be t te r  pract ice t o  have 

obtained t h e  f o r m 1  +;proval of the %cretarp of the Interior, and 

cer ta in ly  the  loss of the o r i g i ~ e l  deed was regrettable. However, we 

a r e  not prepzred zt t h i s  l a t e  date t o  say that  tne deed w a s  void, 

There a re  no legs1 cases c i t ed  which deterxi& whether such a set t lement  

negotiated by the b n d s  Board urocki be void kithout such approval of ' t he  

q ~ i t c l a h  deed in-golved. In 1931 the Secretary of the I n t e r i o r  d i d  not 

think tfiat approval was required beczuse the  deed was executed i n  the 

settlement of c l a h s  bj- the Boerd. It se- reasonable tha t .  t h e  lands 
. . 

Board, a creation'of Co,rgress w i t &  a member a~poin ted  by the  Secretary 
. . .  

of the In ter ior ,  shorrld hzve ti& powr. 

tablished t h a t  the & f e d i t ' s  . . actions in regard. t o  t h e  Pe ra l t a  s e t t l e r e n t  



B e  payment by Congress i n  1933 c i  $2.03 an  2crs f o r  the 11;,710.85- 

2 c ~ e  ?e,-zlta Tract, a f t e r  c G ~ . i t t e e  hearings and recomendztion, r a i se s  

- s e v e r d  a d d i t i o n d  questicns. The ps i i t iocer  says t h i s  Act reco,czized 

the W a i l i t y  of the United States a d  mounted to  a f inding Congress 

tha t  t h e  Lands Board wzs wholly iwong and erroneous i n  holding tha t  the 

land c o d d  not have been recovered by seasonable prosecution (Pet. -"ir,di.ng 

7 p. 151 T'ne defezdant, on the otiier hand, sa-;~s thiS was a determina- 

t i o n  by Congress that  $2.00 an acre was a f a i r  value f o r  the  l a d ,  and 

of the appropriation, the pet i t ioner  not e n t i t l e d  

addi t ional  csnpensation ( ~ e f ,  Brief pp. 30-33; 90). %e pe t i t ioner '  

r e p l i e s  ( ~ s ~ l ~  Brief pp. U-16): 

The f ac t  t ha t  Judge Richard H. Kanna pled f o r  
$2.00 per acre Sefore the Senate Subcornittee i n  
Sznta Fe and Congress l a t e r  marded ikis exact 
mount  t o t a l l i r g  $29,421.70 i s  not p a t e r i a l  o r  
relevant ,  u n t i l  the Comnission considers the r a t t e r  
of off  se t s .  This was a z i f t  t ha t  Congl-ess was not 
requirsd t o  make since the s t a tu t e  of limit a t ions . 
had long since -un a g a i ~ s t  t he  Board's action i n  
not ~ k & g  zn award, 

Xe consider the apprepriation bgr Congress something l e s s  than a 

recognition of l i a b i l i t y  for  the loss  of the  Peral ta  Tract. Fron z 

reading of the connittee hearings and reports, it appezrs that Congress 

and its comcittees were l i t e r a l l y  leaning over backxards t o  s a t i s f y  

these Pueblo Indians and that  the q9ropr ia t ion .  was i n  f a c t  a grztlJity* 

s t z t e ~ e n t  i n  the House Cormittee Becort, previously quoted, t h a t  

"the bo-d rade no awud l o r  t h i s  t r ac t ,  apparently holding in e r r o r  

t h a t  it could not haire been recovered fo r  the Indiansn i s  not a 

pos i t ive  stztezerit of fact.  



. . 
The defendan% also  poFnts out the l?Lq action of  Con~ress  i n  

directing t h z t  tLtle t o  three t racts ,  inclnding ll,U;2,3? zcres of 

the Peralta Tract acquired by defenbat  i n  the submerginzl land prograi, 

be held i n  txs ' l  f o r  the p e t i t i o ~ e r ,  a s  fur t3er  e~ idence  of the f s i r  

m d  honoreble t r ~ a t n e n t  by the defendant (Def. Brief p. 30).  ?"his 

pet i t ioner  has  been given alnost a l l  of the Teralta Tract, i n  addi t ion 

t o  'the cgpensa t ion  aTproprkted by Congress based on the t o t a l  acreage. 

Accordingly, we do n6t belieye thz t  the  pe t i t ioner  has shown tha t  - .. 
the  defendant is  l i a b l e  on i t s  f i r s t  cacse of mtion.  

S%CC,KD CAUSE 0,;' ACTICN 

- -. 
~ e t i t i o n e r ' s  second cz7cse of act ion a k s  just  a d  f a i r  con~ensa t ion  

f o r  the loss  of 2,582.78 acres  const i tc t izg t h e  Bosque de 10s Pinos, which 

will hereafter  'be ref erred to as the Bosque Tract .- It i s  designated 

"Antonio Gutierres and J o a q i h  Sedillo Graxt, Trzct .KO. lU on the  survey 

p l a t  (Ex If. in Petit ion; PI. Ex. 6). Tne eas t  b5undar-y i s  the  old. bed of 

the Rio Grande River and t h e  west boundzry is  t h e  r i v e r  bed a f t e r  t h e  r i v e r  

changed course a t  a t ine  which has not been made cer ta in  i n  t h e  recordone  

'Lo d e  Pad i l l z  Grant l i e s  h e d i a t e l y  t o  the  eas t  and. t h e  I s l e t a  Pueblo 
. .  . 

G r a n t  t o  t h e  north, 
. . 

On S e g t e e r  9 ,  1896 $so were f i l e d  i n  the  Court of Private  

hnd Claims by J, b . n c i s c o  a a v e z  against the United s t a t e s ,  seeking con- 

firmation of t h e  Gutierrez =d Sedillo grmts  (Def. Fin&ng 35; D e f .  E;;. 18, 

P- 1). On h'oveder 13, 1596 the Pu&Jo de I s l e t a ,  represented by a t torney  

I G. Solignac, &itio~.ned thz court t h a t  it be alior.red t o  join as a co- 
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p, 5). U2on t h e  en t ry  of  such zn order, the comt  consoli- 

dzted the t v o  cases, Xo. 271; 2nd. 275, and t r i a l  t r ~ s  had, as reported 

i n  the T r ~ ~ s c ~ i p t  of Becord ( ~ e f .  Ex. 18). In  i t s  Decree of CorXirr~- 

L at ion of June 2, 1897 (Def. B.. 4; Def. Ex.,18, p. 3 5 ) ,  bhe c o m t  . . . . . 

fovxd tha t  the  Spvlish grant t o  Antonio C-iltierrez was mad.e on Nove~3er 5, 

1715, and th= grant t o  Joaqzin Sedillo soze t h e  p r io r  t o  1734; and t h a t  
. : 

i n  1'785-Cle~ente Gutierrez died i n  possession of and o d n g  both t r ac t s .  
. ... E 

The court a l so  focnd: . . 

. . . . 

4* A t  soize t h e  ~ r i o r  t o  the 3rd of by, 1S08, the 
Pueblo of l s l e t a  had a c p i r e d  the t i t l e  of Cleiaente 
Gutierrez t o  all of sz id  land lying on t h e m s t  s ide  

' of the  present r i v e r  bed of the Rio de l  Korte and had 

The 

entered in to  possession of the sa i e  and has .held su& 
possession -dam t o  the present t i n e  . . . . . 
'5. By a n&nber of different  dseds f ro2  the ch i ldren  
an6 heirs  of Clerrente Gutierrez, beginring i n  the  year 
1819, Frvlcisco Xzvier Cka-~ez acquired a l l  of the  
Gutierrez t i t l e  -GO so much of said lands as  l i e  t o  t h e  
eas t  of t h e  present r i v e r  bed of the Rio Grande d e l  Korte 
which portion of sa id  lwlds i s  known as the Bosque de. 10s . 
Pinos . . , : 
7. After the =king of the or ig ina l  grants the Rio 
Sr.ande d e l  Eort,p. fomed a ner-r c f i m e l  west of whst was 
subser_uently kno~-M as  the Bosque de 10s Pinos, leaving 
i ts  f w n e r n v e r  bed a t  a considerable distance e a s t  
of Ule ne:f one, znd t h a t   ort ti on of the lvld in qaest ion 
lying beheen  t h e  old and nex r i ~ e r  beds has s ince  been 
kno-.-m as the B a s ~ a e  de 10s Pinos znd i s  t h a t  which was 
acquired by Francisco X a ~ i e r  Chzvez. . 

COCA therefore ordered the  cl& f o r  the Bosque Tract confirmd. to 
< ' 
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of I s k t a .  .&-I o ~ i n i o n  i n  Czst KO. 271; (~ef. %. 18, p?. 37-!IC) discusses 

the  two ~ x s t i o n s  presestsd i n  the czse: f i r s t ,  as t o  t h e  5mndzries of 

the  land granted, ar-d second, ~ftlether the p la in t i f f  o r  h i s  co-petitioner 

i s  so comected wit:: t he  t i t l e  as to  zithorize the proceedir,o, Gce judge 

d issents  (pp. 40-44). . 

The United s t a t e s  appealed the decision of the ~ o & t  of Privste  h ~ d  

: C l & i s  t o  the United States  Suxeze Court, Defendant's & h i b i t  5 i s  a . 

copy of the opinion af f i rz ing  the lo~fer court, re2drted as United S ta t e s  
. . 

v, Chavez, 175 5.3. '509, October tern,  1279. I k .  Frank $1, Clancy i s  

at torney of ~ e c o r d  f o r  the  a>pellees (p, 518). A sketch nsp zppezrs et 

p, 513. Trie essence of the opinion, delivered b;r Justice KcKennz, i s  
I-- 

) t h a t  t h e  t i t l e  assi..~tcd by the zppellees i s  deficient i n  the  support of 
-2- 

d i r e c t  evidence, bct such deficienc~r is  supplied by t h e  probatiyre force  

of t h e  posseS;ion of the land. The possession of the  I s l e t a  i s  said t o  

have been open' and. n o b ~ o u s  "as f a r  back as t'ne nzizory of the .  oldest  

living bhaSi t an t  can ex%endrt (P. 524). me ccurt fur ther  riiakes it c lea r  

t h a t  a proceeding before the Court of Prints Iznd Claim "is zot a 

l i t 3  gation bet-deen conflicting private in te res ts  ", but one agzinst 

t h e  United States,  and deterztinative only of the  t i t l e  against  the Uzited 

S ta t e sn  ( p. 525). Confimztion is  subject t o  zU other i n t e r e s t s  2nd 

c ~ ~ ,  w-d the form f o r  the i r  deterrination i s  the ordinary courts 

(Ainsa v. Key;: IEsxico J. r iqon~ iisi 7-o.4, a t e ,  76; ard UzSted S tz t e s  

v. C o n ~ 2 y ,  ante2 60; both decided tt ths  present tern) .  

0x1 Rovezber 15, 199 a joint ?cteni ( ~ e f .  &, 6) :;as issued t o  J. 
I 

Francisco Cha-~ez and h i s  h e i x  .?-A t o  the Pus510 of Islsta f o r  the 












