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OPINION CF THE COR}ISSICH

Witt, Chief Commissioner, delivered the opinion of the Commission.

Dockel 58 presents two causes of action. Omne is based upon the
cession on July 6, 1820, (7 Stat. 207), by the Ottawa and Chippewa
Nations of Indians of the St. Martin Islands in Izke Huron and the
other arises out of the cession on Mzrch 28, 1836, (7 Stat. L491),

Yy the same parties of the nor b ern Michigan peninswla and that part
of the southern Michigan peninsulz which is rougaly described as ly-

ing north of the Grand and Taunder Bay rivers. Identical causes of
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action, based ugon these same cessions, are plezd in Docket 18-% znd ire

same relief is sought. The two dockeis zre consolidatsd for ifrizl wiih

(¢

the understarding that all evidence introduced in either action would ap-
- ply with equal effect in the other.

The plaintiffs in Docket 58 are the Ottawa and Chippewa Indians in
the State of Michigen, also known as the Ottawz and Chippewa Indizns of
Michigan, and individual members thereof, They sue on behalf of 211 the
Ottawa and Chippewa Indians interested in the claims herein presented,
The defendant admits that the ancestors of thess Indians on March 28,
1836, held original Indian title fo approximately 12,044,934 acres of
land within Area 205 as Qutlined upon Royce's Map 1 of Michigen, Vol. 18,
B.A.E., exclusive of prior cessions, reservations, and two tracts therein
which are hereinafter referred to as Sub-zreas "U" and

The plaintiffs in Docket 18-F are the Keweenaw Bay Indian Community
and former Chippewas Bands whose-membership now ccmprise that Community,
and Charles Picard and Edward Konfuse, who are members of the Comx upltj,
the Bay Mills Indian Community and individual Chlppewa who are members
of it, and the Sault Ste., Marie Band whlch comprises a’part of the Bay
¥ills Indian Community, It is now coﬁceded that the former Chippewa
bands whose members comprise the Keweenaw Bay Indien Community resided
west of the tracts here involved and had no interest in these lands.
Accordingly the petition in Docket 18- will be dismissed &s to the
Keweenaw Bay Indian Community, the L'Anse, Isc Vieus Desert and Cntonagon
fs

Bands of Chippewa Indians, Charles Picard and Edward Monguse, plaintif

therein. Defendant challenges the right of the remaining plaintiffs in
Docket 18-E to present either of the clzims asserted, alleging that, they

Sue ™in a representative capacity in the neme of the Bay M;1ls Indian
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Community® and "not in behalf of the Ottawa and Chippewa Indians” who exe-

The issues presently for determinztion are whether the plaintiffs in
Docket 13-E have any standing before the Commission, and whether criginal
title has been established by any of the parties plainiiff to Area 113,
being the St. Martin Islands in leke Huron, on the cession date of July 6,
1820, and as to Sub-areas "UM and "S" on their cession date of March 28,
1836. The second issue involves the further guestion of whether ownership,
if found, existed solely by reason of use and occupancy or had been recog-
nized, vhich recognition defendant denies. We shall first discuss the capac-
ity and right of the plaintiffs in Docket 18-E to maintain this action.

It appears that in the 18th century a number of separate, autonomous

bands or groups of Chippewa and Ottawa Indians resided within Area 205. Of

'thé Alzonguin linguistic stock, they spoke different but mutually intelli-
-gible languages. The two were intermarried, and some bands inéluded both
Ottawa and Chippewa Indians, By 1836 all of these Indians were recognized
by the United States and by themsslves as forming a tribal unit known as ‘
the Ottawa and Chippewa Indian Nations in the State of Michigan (42 ct Cls.

| 2hdj. The‘merger date is indefinite, but this tribe appears as plaintiff
in Docket 58. It relies wupon the Durant Boll of 1919 for identification
of its membership and that roll, according to its title, is limited to

ttawa and Chippewa Indians, or their descendants, who were %on the roll

of the Ottawa and Cﬁippewa Tribe of Kichigan in 1870, and living on March
L, 1907". The record does not disclose whether this 1870 roll included
all of the Indians who may have had an interest in the two tracts of land

here involved upon the dates of their cession. or all the successors of
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such Indians. However, the plaintiffs appear in a representative capac-
ity on behalf of zll such persons.

While the allegations of representation may have been more adroitly
set forth, yet there can be no doubt but that the plaintiffs in Docket
18-E include desééndants of and sue in behalf of all the Chippewa Indians
whose ancestors held an interest in the tracts of land here involved upon
the dates of their respective cessions. At least one of these plaintiffs
is a member of the organization appearing as plaintiff in Docket 58.
Neither of these parties contest the right of representation or the capac—
ity of the other to sue. They join in one proposed Findings‘of Fact, pre-
sent joint Briefs, and seek but one joint recovery. We are not concerned
witﬁ the identification of each individual who may be entitled to partici-
pate in any recovery the Commission may allow in either of the causes of
‘action here presented, since that is, of course, an administrative fuaction,
but we are.interested in determining that all such parties are prope;ly re-
presentéd. |

We are of the opinion that the marties plaiﬁtiff in both these dockets
possess the representative capacity to sue and réprésent parfiesqentitled
to participate in any eventualrrecovery herein. Since fhey do n§£ éontest
the right of representation as between themselves, and sirce the degree of
defendant's 1liability, if any, is not to be measured by the number of par-
ties plaintiff, and can not be increased through this joint representation,
and since defendant is not reguired to meet any new or more extensive claim
by reason thereof, the Commissiontelieves that defendant's objection to the
participaﬁion of the plainfiffs in Docket- 18-E has no justiciable méfit.
The joint efforts of the plaintiffs in both dockets, will, therefore, be

recognized,
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ietermination the guestion of whether the plaintiffs
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A blished original Indian title or a recognized title to Areas 113
and Sub-zreas "U" and "3"., Ii doés not appsar to be disputed that Indian
title had been extinguished vefore ﬁarch 28, 1836, to those four tracts of
‘land within Area 205 which are identified as-Areas 21, 22, 23 and 112;

Areas 21 and 22 being the land on either side of the Straits of Mackinac
and the Mackinac Island which were in possession of ®ngland and passed to
the United States under the declaration of sovereignty of July 4, 1776, as
recognized by the Treaty of Peris on #ugust 3, 1783, (8 Stat, 21), Area 23
being the Boils Blanc Island which was ceded by the Treaty of'August 3, 1795,
(7 Stat. 49), and Area 112 being a tract about the Szult Ste. Marie which

was ceded on June 16, 1820, (7 Stat. 204). The defendant admits that on

Harch 28, 1836, plaintiffs' predecessors in interest held original Indian

title to the remainder of Area 205 with the exception of Area 113 and Sub-
areas PU" and n3Y, |

Plaintiffs say that their title to the thfee tracts under dispute was
recognized by the defendant in the Gfeenville treaty of August 3, 1795,
(7 Stat. 49). *he record establishes thzt Chippewa Indians then in pos-
session»of the Bois Blanc Island executed the 1795 treaty and that those
Indians later merged into a tribal brganization of Ottawa and Chippewa
Nations of Indians which the Court of Clsims found existed in 1836, (42
Ct. Cls. 240). It does not appear that this tribal organization existed
in 1795 or that the Ottawa Indians who formed a part of this amalgamated
tribe and whose descendants are plaintiffs herein were parties to the

Greenville Treaty. (Dominic, eb al., v. United States, 2 Ind. Cl. Com.

L

466, Con. Dxt. 4,0-B) Accordingly, the only lznd to which recognized title
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nay have applied under that freaty is that larmd which the Chigpswa iken
held under identifiable possession. Since the part of Area 205 in pos-
session of the Chippewa was not described in either the 1795 treaty or the
March 28, 1836, treat-,y,;' neither of these treaties can be relied upon for
‘I‘;hat identification which 1s necessary in order to support a finding of
recognized title. (Miemi Tribe vs. United States, 5 Ind. Cl. Com. 180,
189, 215, Con Dkt. 253). It follows, then, that plaintiffs! righ‘b to
~recover for land claimed by reason of either Chlppe wa or Ottawa ancestry
depends upon proof of original Indian title, or in other words, proof of
exclusive use, occupancy and control., Ihe extent of original Indian
title land can be no grester than that which each ancestral group held
under original Indian title when the United States sovereignty attached
in 1778, and which they continued to use, occupy, possess and conirol on
March 28, 1836.

We do not thirk the record convineingly established that plainbtiffs!'
predecessors held §rigihal title to Area 113, the St. Martin Islands in
lake Huron, at t.he time of their cession on July 9, 1820, nor do we be-
lieve there is support for plaintiffs! clam or recogn.zed title to these
islands. There are only tvo recorded v:.s:.ts to them by whlte men, one by
Alexander Henry in company with his adoptive Ottawa family in 1763, and
one in 1320 by Henry Schoolcraft and a Captain Dowzlas. Neither of these
parties subsequently mentioned seeing any evidence of Indian occupancy,
although Schooleraft's visit was exploratory and he described the soil,
mineral, timer and general topography of the larger island. Chippawe_.
Indians were reported living on thez in 182} and 1840 and there are two
other referenceé to Indians on them after 1824, bSut official enumerations

of the Indians within the Michilimackinac superintendency in 1817, 1819 and

Ry
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1835 do not locate any Indians on the islands. The recor d also su&gesus
A oo ] .

a4 I 1

that those reported there in 1824 -

3

have beer cuttlng wood cn wnat was

’

then the oublﬂc domaln fer use 1n the consnruculon of new agency ou_ldlnos.

- S R

In any event uhe presence of Ottawa Ind.ans on the 1slands in l763 can not

help to establish a recognlzed Chﬂnpewa tlule, for whlle lt is not ev1dent

upon vhat date the amalgamated rlbe of lﬂ36 did come 1nto etlsuence, it

< . v et

1s ev1dent that uhe C hlopeva and 0 tawa in the Mlchlllmacklnac suoerlnten—

dency were separate groups untll after the thh century.

H

Trere are 1ncluded 1n the ev1dence oresented hereln numerous reports
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from olf1c1als and others ﬁxo were in contac» w1th the Indlans in thls

= [ P . -

reglon both bezore and after the Unlted States extended 1ts soverelgnty

.. a N

over the area, andznre suggests an occupancy or use of the 1slands by

Indlans Drlor to uhel. cession. rf'he extraoralnary clrcumstances surround-

. - 4 B
€, &

:mc Henry s v1s1t 1nd1caue lt was an unusual occurrence. We are als: im—

..

[}

pressed vltb the fact that Agent Boyd procured the ce551on, not from tne

- son - ., Loy

Indlans on the 1sland or on the northern penlnsula w1th1n flve mlles of

- .- T - - . -

.

them, or from those on.hacklnac Island some ten mlles away, or evenmlrom

- N .

those resld:.n° south ol the Stralus, but from Ottana and Chlnpewa at L‘Aro“e

1

Croche, wnlch lles bv direct measure rent sone A5 mlles away, d was con51d-

PR IR -

erably farther by canoe. ruruhermore, these Ipdlans are sald merely to

© een - - «

e

"elaim" the islands, rather than to own them. We are of the oplnlon that

plaintiffs have failed to establisb an anoeSural use and occuoancy of the

<- - ~

St. Martin Islands.

Now as to ounersH p by petitioners of Sub-arezs "U" and 7S":
) The record establlsnes thet for some years prior to 1836 the Chippewa

held possession of the Uheboygan River, with one village about 40 miles
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above 1t., mouth, T‘le Cheboyzan watershed in the northern part of the
souohern peninsula is some ai stance away and sepe.rate" from these Sub-ares
by the headwaters of the Au Sable River, and Chippewa Indlans are not

. shom to have penetrated this far up the Au Sable by 1836, so we can ‘not

| say a recognized Chippewa title to e:.ther Su’o-aree ngm or M37 is shown to

have been created by the trea.ty of 1795, o | |

As to the use and occupancy of Sub-area "U%: Fou'rh‘bon and H:nglns

lakes are in the northern part of Sub-zrea™®, James Shawandona told of
hunting there but géve no. dates, and since the Ottawa and Chiope-wa re- _
mained in Michigan and cont:.rmed their established way of llfe until after
1855, this huntlng may have occurred even subsequent to the cession date
cf 1836, The same sitt uion nreva.i.:.s with respect to burial grounds report_
ed near the la.kes a.nd concerning Hinsdale's report of an Ind:.a.n trail from
Saglnaw whlcb .,kirted the eastern shores oi‘ the two lakes a.nd then branched
to Macklnac and the Gramd ‘I'*r'averse. Certainly the trail was unknown among -
the Saglnaw chiopewa and their traders in 1834 when the Goverrment sent an
exploratory party party to mark out a route from Sag:.naw to Ha.ckinac. A~

: though the Ottawa ha.ve a tradition of once living at Houghton lake, it was
considered a secluded region and was not part of their living or hunting
grounds in 181¢, It appears to have been an’SCcupled area as late as the
1850s, for when Bl ckbird ma.de‘a. trio across the peninsula to Saginaw short~

| iy before 1855, he treveled two a.izd & helf days'aouthee.st of the lakes before
finding Indien hebitietions, nor does he mention any Indiens living or hunt-
ing sbout the lakes, | |

As game became scarce and compstition for furs became more ksen, it

appears the Indi»e.ne went farther inland for hm"cing. T?ader.s“ posis vere

located ebout 4O milss upstresm on many cf the western rivers, end the
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..
-

Indians! hunting camps

—is

rere 70 to €0 miles inland along the stireams, so

wd

it is quite probable that & least the southwestern portion of Sub-area "U¥

wes belng hunted over by Ottewa Indians by the 1820s, but it is not estab-

- 1ished that this situation prevailed during the previous century.

The evidence supporting plaintiffs! clzim of use and occupancy of
Sub-area "S" is not cénvincing. There is no proof that plaintiffs! ances—
tors were ever actually within its boundaries. It lies within the water-
shed of the Saginaw, with the Chippewa, Pine, Tobacco and Cedar rivers all
rising within it, It is an accepted fzct that Indians used natural calls
in bounding their countries, and when some more outstanding geographical
feature was not visible for physical identification, that watersheds and
drainage di;isions were used. The Saginaw Chippewa were said by their
traders to have been upon all affluents of the Saginaw River. They trad-
ed with Detroit, and, while friendly with plaintiffs! ancestors, they were
& separaie and distinct unit of the Chippewaz Indians. It is known thet
they hunted on Pine River and had a village beside it a short distance
southeast of Sub-area nS%; that a trail led from that village ndrtheast
through the Sub-area; that a second village stood near Ciaf;,"onifogacco
River, slightly northeast of the Sub-area. It is evident that the
Saginaw Chippewa used this Sub-area, and mzy in fact have exclusively done
so.

From a consiaeration of the entire record we conclude that the plain-
tiffs have failed to estzblish such use and occupancy of these Sub-areas
"U" and "S", as is necessary to estzblish original Indian title, and that
they have failed to identifyleither Area 113 or Sub-areas ¥ U¥ and ®3" as

land to which recognized Chippewa Indian title was extended by the Treaty
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fagust 3, 1795,

The record establishes that Royce Areas 21, 22, 23, 112 and 113 contain
a total of 50,452 zcres; that Sub-areas "U" and "S" contain approximately
956,160 and 253,440 acress, respectively; that exclusive of said areas there
are 12,446,905 acres within Area 205, of which acreage the Ottawa and
Chippewa Nations of Indians retained 401,971 acres for reservation purposes -
from the cession of March 28, 1836, (7 Stat. 491). These acreages will be
accepted as controlling in the absence of a future stipulation by the par-
ties hereto or the presentation of further evidence respecting acreages when

evidence touching the value of the ceded lands is submitted by the Commission.

Edgar E, Witt
Chief Commissioner

I concur:

M2, M. nolt
associate Commissioner






