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action, based. u ~ o r !  t k s e  s z i e  cessior:~, 2 re plezd i n  Docket 13-5 5-.I -- .- t k e  

the understei-ding tha t  all evidence irtroduceci i n  e i t h e r  ac t ion  ::odd sp- 

ply xith equal e f f ec t  i n  t'ne other. 

Tne p l a in t i f f s  i n  Docket 58 =e the Ottaxa and Chippexa I n d i m s  i n  

the S ta te  of f-%chigm, a l so  kno::~ a s  the  Ottaia and Chippexa Inclizns of 

Michigan, and ind iv idud  z e ~ b e r s  thersof. They sue on behalf of dl t h e  

Ottzia a d  Chi?pevsa Indiens interested i n  the  claims herein presented. 

The defendant admits t h a t  t h e  zncsstors of thesz Indians on Ekrch. 2E, . 

1836, held origin21 Ind iv l  t i t l e  t o  a??roxi-,ately 12,044,934 acres  or" 

land within Area 205 as outl ined upon byte I s  Yzp 1 02 Hchigan,  Vol. 18, 

B.A.E., exclusive of p r i o ~  cessions, reser-gations, andbio t r a c t s  t h e r e i n  

which a re  hereinafter re fe r red  t o  as  Sub-areas rlU1l a d  "3". 

The p la in t i f f s  i n  Docket 18-73 a re  the Kevieenaw Bay Indian Comxnity 

and former Chippem Bands wi~ose -.lr.en;Sership nox c cnprise t h a t  Co~mmi ty ,  

and Charles ?iczrd and Edxard f<onpse, who are  nedoers of t h e  Comunity; 

the  Bay FAUS Indian Com:unity and indivifiual Chippexa , who a r e  menbers 

of it, and the Sault  Ste. > k i e  B a d  xhich comprises a p r t  of t h e  Bag 

~ : ; t  of the t r a c t s  here involved a ~ d  had no i n t e r e s t  i n  these lends. 

Accordingly the pet i t ion i n  Docket 18-3 2 : i I U  be disrisseci zs t o  the  



cuted the txo t r s z t i e s .  in~.rolved. 

' h e  i s s ~ e s  present ly  f o r  d e t e r z i ~ a t i o n  are whether the plzin'iif2s i n  

Docket 13-3 h a ~ e  any s tandirg before t h e  Cordssion, and whether origins 

t i t l e  h2s been established b;: any of the par t ies  p l a in t i f f  t o  Area 113, 

being t h e  St.  k r t i a  Islands i n  k k e  Huron, on the cession date of July 6, 

1820, a d  as t o  Sub-areas "U" and ttS1' on t h e i r  cessior, date of f k c h  23, 

1836. ?).e second i ssue  involves the fur t5er  question of whether ownership, 

i f  found, e ~ i s t e d  s o l e l y  by reason of xse and occupancy o r  hzd been recog- 

nized, vrhich recogni t ion defenda t  denies. Ve s h a l l  f i r s t  discuss the capac- 

i t y  m d  r i g h t  of the  p l a in t i f f s  i n  Docket 18-3 t o  maintain t h i s  action.  

1% appears t h a t  i n  the 18th centcry a n u ~ b e r  of sezarate,  autononous 

bznds o r  groups of Chippewa ar;d Ottawa Indians resided t i  t h i n  Area 205. Of 

the Alg,onquin l i n g x i s t i c  stock, they spoke different  but mutually i n t e l l i -  

g ible  languages. The two were i n t e m r r i e d ,  arid some b a d s  inclucied both 

Ottawa and Cfiippe~a Indians, By 1836 a l l  of these Indians were recognized 
* 

by the  United S ta tes  and by thesselves a s  forming a t r i b a l  unit known a s  

the Ottava and Chippewa Indian Hations i n  the  S ta te  of fCichig& (42 Ct C l s .  

240). The Eecger date  i s  indef ini te ,  but t h i s  t r i b e  appears a s  p l a i n t i f f  

i n  Docket 58. It r e l i e s  upon the b z n t  Bol l  of 1919 f o r  iden t i f ica t ion  

of i t s  membership and t h a t  r o l l ,  according t o  i t s  t i t l e ,  i s  1 M t e d  t o  

O i t z s i a  and Ctiipp:.ra Indians, or  t h e i r  descendants, ~ h o  were "on the  r o l l  

of t h e  Ottawa ad Chippewa Tribe of EZc:?i,~an i n  1270, md  l i v ing  on Xzrch 

4 ,  1907r1. The record does not disclose >inether t h i s  1g70 r o l l  included 

a l l  of t h e  Indians who nay have had an i z t e r e s t  i n  thetwo t r a c t s  of land 

here involved upon the  dates of t h e i r  csssion. or  all the successors of 
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such Indians. However, t h e  p la in t i f f s  appear i n  a representati-re capac- 

i t y  on bend3 of all such persons, 

Wnile the al legat ions of representation say have been n o r e  adyoi t ly  

s e t  for th,  yet there can be no  doubt but tha t  the p la in t=fs  lb Docket 

18-E include descendats  of and sue i n  behalf of all t h e  Chippewa Indians 

whose ancestors held an i a t e r e s t  i n  the  t r a c t s  of land here involved upon 

the  dates of t h e i r  respective cessions. A t  l ea s t  one of these p l a i d i f f s  

i s  a member of the  organization appearing as  p la in t i f f  i n  Docket 58. 

Neither of these pa r t i e s  contest the r ight  of representat ion or t h e  capac- 

i t y  of t he  other t o  sue, They join i n  one proposed F i n d i n ~ s  of Fact, ?re- 

sent joint  Briefs, and seek but one jo in t  recovery. We a r e  not concerned 

wi th  the  ident i f ica t ion  or' each individual who nay be e n t i t l e d  t o  p z r t i c i -  

pate i n  any recovery the  Conmission m y  allow i n  e i t h e r  of the causes of 

a c t i o n h e r e  presented, since tha t  is, of course, an a&nis t ra t ive  function, 

but we are interested i n d e t e d n i n ~  t h a t  a l l  such p a r t i e s  m e  properly re- 

present ed. 

We are of the  opinion tha t  the Far t ies  p l a in t i f f  in both these  dockets 
. . 

possess t h e  representative capacity t o  sue and represent p a r t i e s  e n t i t l e d  

t o  par t ic ipa te  i n  any e v e ~ t u a l  recovery herein. Since t > e y  20 not contes t  

the  r igh t  of representation as between themelves, and s k e  the  degree of 

d e f e n d a t ' s  l i a b i l i t y ,  if any, i s  not t o  be measured by t h e  number of par- 

t i e s  p M n t i f f ,  and can not be increased through t h i s  jo in t  representat ion,  

and s ince  defendant is not required t o  nee? any new o r  more extensive c l z ~ h  

by rezson thereof, t he  Conmission'cel.ieves tha t  defendant 's ob jec t ion  t o  the 

part ic i?at ion of the  ~ l & n t i f f s  i n  Docket.lE-I3 has no jus t i c i zb le  n e r i t .  

'Ihe j o i a t  e f fo r t s  of the p la in t i f f s  i n  both dockets, w i l l ,  therefore,  Se 

recoglzed ,  



h z e  estaSlfs:?ed o r i = i r z >  -0- --.- I n d i z ~  t i t l e  o r  a r ecog~ ized  t i t l e  t o  Areas 113 
- 

2nd Sc+areas nU!l 2nd t fs",  it 536s n o t  ap?e= t o  be dis?uted t h a t  India 

t i t l e  kzd been e:rkiquished before &rch 25, 1536, to  those four  t r a c t s  of 

land withFn' Area 295 v;>ich are i den t i f i ed  a s -  Areas 21, 22, 23 a d  112; 

Arezs 2 1  2nd 22 b e i x  t h e  land on e i t h e r  side of the  S t r a i t s  of f.Lckinac 

a>d t he  I-Zckinac Islarid which were in possession of %g l~ -d  and passed t o  

t h e  United S t a t e s  under t h e  declara t ion of sovereignty of J u l y  4 ,  1776, a s  

recognized by t h e  Treaty of P+ris  on 3, 1793, ( 8  St2t. 21), A ~ e a  23 

being t h e  Bois Blanc I s land  which wzs  ceded by t he  Treaty of August 3, 1795, 

(7 %at. 49),  and Area 112 being a t r a c t  a3out the  SaiLt Ste. & r i e  which 

was ceded on &~ne 16, 1820, (7 S t a t .  205). 'he defendant a&icits t h a t  on 

f k x h  28, 1836, p l a i n t i f f s  predecessors In i n t e r e s t  held o r i g i n a l  Indian 

t i t l e  t o  t h e  r e r d n d e r  of Area 205 x i t h  t h e  exception of Area 113 and S u b  

a rea s  "Un and "5". 

P l a i n t i f f s  say t h s t  t h e i r  t i t l e  t o  t h e  th ree  t r a c t s  m d e r  d i spu te  was 

recognized by i he  defendat i n  t he  Creenvil le t r e a t y  of August 3 ,  1795, 
I I 

(7 49). lhe  record es tab l i shes  t hz t  chiFpewa Indians then  in  pos- 

s e s s ion  of t h e  h i s  B1ar.c I s l v l d  exectlted the  1795 t r e a t y  a d  that tk..ose 

hdims l a t e r  merged i n to  a t r i b a l  brganization of Ottava and Chippek~a 

Nations of  Indians which t h e  Court or" C l & m  found ex i s ted  i n  1536, (-42 

C t .  C l s .  a 0 ) .  it does not appear t h a t  t h i s  t r i b a l  org.mization exis t5d 

i n  1795 o r  t h a t  t h e  Otta~ca indlvls xho forzed a pa-t of t h i s  = & g a t e d  

t r i b e  and iihose descendants a r e  pl=intiZfs herein  were p a r t i e s  t o  the  

466, Con. D k t .  40-3) Accordingly, t h e  o,dy land t o  h i c h  recognizzd t i t l e  
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m.; h m e  zpplio,d rrnder that  trezt-,. i s  that  lzrd which t h z  ChiFp=wa then 

held  nzder i d e ~ t i f i a b l s  ?ossession. Since the pa r t  of Area 205 i n  p s -  

session of the kippewa >ras no t  desc~ibed  i n  ei ther  the 17% treat;- or the 

&rch 28, 1836, t rezty,  neither of these t r e a t i e s  can be r e 5 e d  u p n  fo r  

that  identificztion which i s  r?ecessary i n  order t o  support a f i ~ 5 i r . g  of 

recognized t i t l e .  (Kimi T r i k e  vs. United States,  5 Ind. el. Corn, 133, 

189, 215, Con DX. 253). I t foUows,  then, t h a t  p l a i n t i f f s t  r i g h t  t o  

.recover f o r  lanci clzihed by reason of e i ther  Chippewa o r  Ottava ancestry 

depends -2pon proof of or ig ina l  I n d i a  t i t l e ,  or i n  other ~ ~ o r d s ,  proof of 

exclusive use, occu?ancy and control. The extent of or ig ina l  I n d i a  

t i t l e  land czn be no greater  than that  which each ancestral  group heLd 

under or iginal  Indian t i t l e  >;hen the United Stztes  sovereignty attached 

i n  1776, and which they continued to use, occupy, possess and conirol  on 

liarch 25, 1836. 

ITe do not %irk the record 

predecessors held or iginal  t i t l e  

lake Huron, a t  the time of t h e i r  

convincingly established t h z t  p l a i n t i f f s  

t o  Area U3, the St. Martin Is lands i n  

cession on July 9, 1820, nor do we be- 
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. . .  

. . . . .  ... . . . * 
. . . . -  . . 

1635 do not loczte 2117 I n d i a s  on the isla-ds. The r e c o d  also suggests 
. , >  . . . . . .  

t ha t  those ~ e p o r t e d  there i n  1524 nzy have beer_ cut t ing wood on whzt was 
. . . . .  _.. .  , .. . . -. . .- 

then the  public domain f c r  use i n  t h e  constraction of nev agency buildings. 
. . .  . -. . . . . 

In  any event the  presence of Ottawa Indians on the is lands i n  1763 can not 
. . . .  . . . . . . - . . 

help t o  establish a recognized Chi?pewa t i t l e ,  for  while it is not evident 
. . . . . .  . . 

upon %hat da te  the  an=lganated t r i b e  of 1836 did come i n t o  existence, it 
. . -... . - : . . .  .,. . . .  . .  - .  . . . .  .. .- .. . . 

i s  evident t h a t  t h e  C hi~pewa and Ottawa i n  the  Kichilimackinac superinten- 
. . ... . . .  . . . . . .  . .. : . . . . . .  . * 

. . 

dency were separate groups u n t i l  z f t e r  t he  18th century. 
. . .  . . . . . .  . . -. -. - . . . ' . . 

'bere a r e  included i n  the evidence zresented herein numerous reports  
- .  .. - . . . . . . . .  . . . . . .  . . . .  -: . .e _ .. . -2 - .  : -  . - >  . . * . ,  . .  .- . - . .  . . . . .  1 ; .  

. . 
from o f f i c i a l s  and others tho  %ere i n  contact with t h e  Indians i n  t h i s  

. . .  . .  - . .  . . . . . .  ;. - . . . -  ;-. I .L &. : . . . - .  . . - . '  
region both before and a f t e r  the United Sta tes  extended i t s  sovereignty 

. . . . .  - -..... . . . . . . . . . . .  4 ' . . . . .  . . . .  -. 

over the area,  andmre saggests an occupancy o r  use of the is lands by 
. . .  - .  . . .  . . 4 , . -  . . . -. . . . . .  . . . . 

Indians p r io r  t o  the* cession. The extrzordinary circunstznces surro-an?- 
- . . - . . . . . . , . . - .  . . 

kg Henry's visit indicate  it was an unusual occurrence, We a re  zls 'in- 
., . . . . . .  . .  , 8 . . : . . . .  . . . .  .: . . . 

. ' I. .. : : . : .. 

pressed with the  f a c t  tha t  Agent Boyd prociaed the  cession, not from tine 
. . .- .- -- -- - - .  -. . . . .  .I . .  _ . . . . .  . . .  . . ? I .  ,. . ' - 

Indians on t h e  i s l and  or & ' t h e  northern peninsula within f i v e  miles of 
. . --. - .  . - ... . . .  - .  . -  . - . r.. 

them, or  froin those on Phckinac Island sone t e n  miles away, o r  even Trom 
. . .. ' . . -  . - .  . . 

C 
. . . . _ . - .  7 .  

1 .  . . . 
those res id ing ,  south of the S t r a i t s ,  Sut from Ottaxa and Chippewa at  L1 Arkre 

. . . .  . . . .  . . .  ... : - ...: . ., . ' . - .  - .  - - .  
Croche, h-hich l i e s  by d i rec t  neasu=.enent sone 45 miles away, and was consid- . - -' - ... -. 

' . i -  

. . . .  
7 e ~ a b l y  f a r t h e r  by c a o e ,  r urthernore, these I ~ d i z n s  a r e  sa id  nierely t o  

. . .  . .-a . . . . - . . 
. 4 . .  . . .  . . . . 

"claim" t h e  is lands,  ra ther  t h v l  t o  ovm tken. We a r e  of t h e  opinion that * 

... - . .- - . . .  . . .  _ _  - ;: 

p l a i n t i f f s  have f a i l e d  t o  e s t d d i s h  an ancestral  use and occupancy of the 
. - . . .  8 . .  - .  ' .  . . . . ,. . - ,  

St. 1 - k t i n  Islands,  . .  . . . -  . . :  

Nov as t o  ov.mershlp by ~ t i t i o c e r s  of Sub-arels "U1' an6 9": 
. . .. . . 

Tne record establ ishes tha t  f o r  soze p z r s  pr ior  t o  1836 the Cnlppexz 
. . . .  ... - - ' L 

held possession cf tine CheboYgan f ive r ,  with one v i l l age  about 40 rr;iles 
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above its mouth, h e  Che3oygzn watershed i n  the northern p-t of the  

southern peninsula i s  sono, distance away a d  separates from these  Sub-ares 

by the headwaters' of the Au Sable E v e r ,  and Chippwa hdivls are  not - 
shown t o  h w e  penetrated t h i s  far up the  AU Sable by 1836, so w e  can not 

. -  

say a recogdzed Chippewa t i t l e  t o  e i the r  Snb-area "Urn OF *Sn is  shown t o  

have been created by the t r e a t y  of 1795. 

A s  t o  the use and occupancy of Sub-area "Un: Eoughton and Higgins 

lakes are  i n  the  northern part  of Sub-zreanUn, James Shawandona t o l d  of 

hunting there  but gzve no dates, and since the Ottawa and Chippewa re- 
. . 

mained in ~ i c h & n  ard continued t h e i r  establlshad wey of l i f e  u n t i l  a f t e r  

1855, t h i s  hunting may have occurred even subsequent t o  the cession date  

ed near t h e  lakes and concerning Ainsdslefs report  of an Indian traiZ from 

Saginaw which skir ted the eastern shores of the  two l akes  &a t h e n  branched 
. - -- -, 

t o  Yackinac and the C r d  Traverse. Certainly the  trail was mkmm among 

t h e  Saghaw Chippewa and t h e i r  traders i n  1834 when the  Government sen t  an 

exploratory party party t o  mark out a m u t e  from Saginaw to k k b c .  81- 

though-the Ottawa have a t rad i t ion  OR once living at Houghton lake, it was 

considered a secluied region and was not par t  of their f i v b g  o r  h a t *  

W a s  i n  1815. It appears t o  ham been an:&upied area as l a t e  as t h e  

1850s, ' f o r  when Bb ckbLrd made a tri? scrosa t he  peninsula t o  Saginaw short- 

4 before 1855, he traveled t m  and s h e l l  days-southeast of the LDkss bofore 

finding a;?dicn hcb i t i e t ions ,  nor does he mention any Incliens Uvin& o r  hunt- 

ing about the lakes. 
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Indians1 hunting cs+s  were 70 to  €30 s i l e s  inlard along the streas,  so 

it i s  cpi';e probable t h r t  EL l eas t  the sout'rxestern portion of XD-area "iT" 

wes being hu~ted over by Ottar.;a Indizns 53 the 1820s, but it i s  not estab- 

fished that  - t h i s  s i tua t ion  prsrai led during the previous century. 

Tne evidence supporthg p la in t i f f s1  c l z h  of use a d  occupancy of 

Sub-area nStl i s  not convincing. There i s  no proof t h a t  p l z i n t i f f s l  ances- 

t o r s  were ever actuzl ly  within i t s  bounh-ies. It l i e s  within the water- 

shed of the  Segin~w, with the  Chippewa, Pine, Tobacco and Cedar r ive r s  all 

r i s i n g  within it. It i s  an accepted f a c t  t ha t  Indians used na tura l  c a l l s  

i n  bounding their coun%ries, znd when some more outstulding geographical 

feat*zre was not v i s i b l e  for  physical ident i f icat ion,  t h z t  wztersheds and 

drainage divis ions were used, The Szginaw ChiPpem xere said by t h e i r  

t raders  t o  have been upon a l l  a f f l u e ~ t s  of the Sagi~aw River. They trad- 

ed ~ 2 t h  Detroit ,  and, xhi le  f r iendly with p l a in t i f f s t  ancestors, they were 

a separzte and d i s t i n c t  u n i t  of the Cnippexa Indi=s, It i s  k n m n  t h a t  

t h q  hunted on Pine River and had a v i l lage  beside it a short  distance 

southeast of Su5-srea Itsn; t ha t  a trail led  from t h z t  v i l l age  northeast 
" - 

through the Sub-area; tha t  a second v i l lage  stood near Clare, on Tobacco 

Ever,  s l i g h t l y  northeast of the Sub-area. It i s  evident t h a t  t h e  

Saghax Chippewa used this Sub-uea, 2nd my i n  f ac t  hzve exclusLvely done 

SO. 

Froin a considerztion of the en t i re  record we  conclude t h a t  tt?e plai'n- 

t i f f s  haw f a i l e d  t o  es tab l i sh  such use and occupancy of these Sub-areas 

"U" and "Sn, as i s  necesszrjr t o  establish or ig ina l  I n d i a  t i t l e ,  and t h ~ t  

they have f a i l e d  t o  ident i fy  e i ther  A-rea 113 or  Subareas  " 3'' and. "3" a s  

h ~ d  t o  which recogrized Clippeira Ifil~q tit15 was exteaded by t he  'iYe=ty 
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&gust 3, 1795. 

The record establishes t h a t  k y c e  Areas 21, 22, 23, 112 and 113 ccntain 

z t o t& of 50,452 zcres; tk t  Sub-=eas "U" end "Sn contain ap?rofirately 

956,160 a.~d 253,UO acres, respectively; thz t  exclusive of said &reas there 

are 12,&6,905 acres Psea 20 j, of which acreage the Ottavi~ and 

Chippewa Nations of Indians retained l;01,971 acres f o r  reservation purposes 

from the  cession of Xarch 2!3, 1836, (7 Stat. 4%). Tnese acrezges w i l l  be 

accepted as  controll ing i n  the absence of a future s t ipula t ion  by t h e  pr-  

t i e s  hereto or the presentation of i w t h e r  evidence respecting acreages tfnen 

evidence t o u c h i ~ g  the value of the ceded lands i s  submitted by the  C o d s s i o n .  

I concur: 

:k!* E. d o l t  
Associate Conmissi oner 

Edaar E. Z i t t  
Chief C o d s s i o n e r  




