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Bolt, Conmissioner, delivered the opinion of the ComLssion. 

In o w  decision, f i l e d  Decernber 28, 1956, ( b  Ind. C1. Corn. 571a) 

we found t h a t  the pe t i t i one r s t  ancestors, the  Snake or  P iu te  Eands o r  

Tribe who were par t ies  t o  the  t r e a t y  of December 10, 1268, 

held o r i g i n a l  Indian t i t l e  as of Jan-ry, 1879, t o  an a rea  of  land con- 

s i s t i n g  of  the forner Palheur Indian Reservation i n  Oregon as it w a s  

defined and described i n  the  Executive 'Crder of J=uary 28, 1975. The 
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boundaries 3f the 'Wact have been described i n  Finding No, 3 and i n  the 

axended Interlocutory Order of t h i s  Comission, dated February L, 15'5'7. 

T k s  case i s  now before the Q ~ m i s s i o n  for  cietermination of tine acreage 

of t h e  described t r a c t  and the value thereof a s  of Janmry, 1879. 

The -carties have s t i p l a t e d  tha t  a f t e r  deducting 120,014.h3 acres  
% 

wagon rozld grants, 17,541.96 acres i n  allotments t o  Indians a f t e r  

1879, and 13,000 acres  because of the question raised by defendant a s  

to the propsr locat ion of the southern bomdarqr of the t r a c t ,  the correct  

c e t  acreage t o  be valued i s  l,Lh9,305.77 acres. 

P e t i t i m e r s  contend t h a t  the land 5n the subject t r a c t  had a value 

in January, 1879, of $3,00O,C~. It uzs defendant's contention t h a t  said 

land i n  January, 1879, had a value of $390,076.95. 
..- 

The evidence, a s  outlined i n  our findings of f ac t ,  d i sc loses  tha t  

t h e  subject t r a c t  i s  located largely (a?proxiniitely 75;) i n  xhat i s  now 

Hzirney County i n  southeastern Oregon. The t r z c t  extends on i t s  eastern 

border soxe 1 2  miles in to  ~Xalheur County and on i ts  northern boundary 

2x1 area i n  the shape of a t r iangle  extencis about l , 0  miles north i n t o  

Grant County. The t r a c t  extends i? i t s  greatest  dimensions e a s t  and 

west about 60 n i l e s  and north and south approxi i~i te ly 65 miles. 

The northern pcrtion of the L-act i s  largely mountainous and 

covered - i t h  timber. Along the northern border the  Blue MounWns zre  

at  u, elevation of 6,000 to ?,COO f e e t  with Strawberry Eutte  a t  the .. 
northern t i p  reaching an e l e v a t i m  of more than 9,000 f e e t .  A t  the  

?resent time an estimated 353,976 acres >in the northern port ion of the 

t r a c t  l i e  within the boundaries of the !&lhetn Xational Forest .  
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The southezstern portion of the t r a c t  i s  i n  th-e eastern p a r t  of 

Harney Basin which i s  an area of ne~-7,y l eve l  land betxeen the f o o t h i l l s  

on the north and Cie fA!alineun Lake a t  the southwestern corner of t he  

t r ac t .  The S i lv i e s  River flows southerly from the high lands through 

the center  of Hxney Basin and empties into Malheur Lake. Neither 

Malhew Lake nor Barney Lake, xhich adjoins it t o  tins west and outs ide 

the t r a c t ,  has  an ou t le t ,  boVn lakes  being sal ine,  extremely shallow, 

and subject  t o  a wide fluctuation i n  size from year t o  year. There a r e  

a l so  seve ra l  swll streams t o  the ea s t  of S i l v i e s  River which flow froin 

the highlands i n  the north in to  Harney Basin. 

The reminder  of the t r a c t x a s ,  fo r  the nost  p u t ,  open range 

land consis t ing of wide valleys and ro l l i ng  h i l l s  on which the growth 

was l a r g e l y  bmch grass interspersed with sagebrush. Both t h e  North 

and Xiddle Forks of t i e  Xalheur River head i n  the munta ins  on the  

north and flow south and easter ly  through the eastern port icn of the  

t r a c t  t o  jo in  the m a i n  Malheur River a t  the  eastern border, with the 

south fork  -- of the Xalheur River forming the  southeastern boundary. 

The cliinate of  the area a r id ,  i n  the non-timbered 
. - 

portion. The area has a short  growing season. A t  least half the  annual 

p rec ip i t a t i oc ,  which ranges f rox  10 to  12 inches on the lower port ion 

to 12 to 15 inches on the higher elevations, occ7xs as snox dxring t h e  

months o f  Novenber through February. The rapid spring run-off from 

snow tends  t o  prevent most of the  land from receiving the  maximum bene- 

fit of prec ip i ta t ion  u i t n  the possible exception of Harney Bash. 



-- . 
m i t e  set t lenent  of Xie area did not coxence u n t i l  1863 with  

Camp Steele, l a t e r  renm,ed Fort  Barney, being s e t  up in 1866. The 

f i r s t  post off ice was established Hairney Comty et Fort Ea-ney i n  

1876. Tine area %as sparsely populated in 1879 with nost of t h e  s e t t l e r s  

engagbg i n  ranch operations. 

A s  of the valuation date, t rv lspor ta t ion  f a c i l i t i e s  were v i r t u a l l y  

non-existent. The nearest  ra i l road  f a c i l i t i e s  were a t  Winnemucca, Nevada, 

250 miles t o  the southeast. The ear ly  s e t t l e r s  made t'neir way t o  t h e  

t e r r i t o r y  by overland t r a i l s .  It was 1916 before the Oregon Short Line 

extended a branch rai l road l i n e  t o  C r a e ,  near the southern border within 

t h e  t r a c t ,  and i n  1924 t h a t  l i n e  was extended to  Burns on the western 

edge of the t r ac t .  

Both pa r t i z s  agree t h a t  i n  1879 the hignest and bes t  use f o r  the  

subject  t r a c t  was f o r  c a t t l e  ranches. 

The evidence establishes t h a t  by 1879 there were a number of c a t t l e -  

men who had become permnent s e t t l e r s  i n  the  general area, and stock 

r a i s i n g  was weli  under way toward beconing a substant ial  industry i n  

t h e  area.  By 1879 the ranchers had. become axare of the growhg com- 

p e t i t i o n  f o r  choice range areas, and there was an act ive demand f o r  

lands which contained stock water or  were sources f o r  winter feed. fo r  

the  ca t t l e .  Therefore, the =eas consisting of swzi, flood a d  oTer- 

flow lands, tine sub-irrigated na tura l  mzadow regions and smll a m u n t s  

of land susceptible t o  use through i r r i g a t i o n  were i n  demand f o r  w i n t e r  

feed, and the axeas along the  s t reans  and about the fex sprhgs xere 

sought a f t e r  as sources of water. 
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I n  1879 the principle of the "free r a g e n  w 2 s  x e l l  established. 

Under t h i s ' p r a c t i c e  an indiedual ,  ?artr.ership, or corporation could 

run p r i n t e l y  owned c a t t l e  on the public domin witinout cost.  This 

pr inciple  of the "free range" was recognized by no l e s s  an author i ty  

thaa the  Supreme Court of the United States ,  which sa id  in Buford V. 

Houtz (1890) 133 U.S. 320, 326, We are  of opinion t h a t  there i s  an - 
implied l icense,  growing out of the custom of nearly a hun&ed years, 

t h a t  the  public lands of the United States,  especially those i n  xhich 

the na t ive  grasses a re  adspted to  the growth and fa t ten ing  of domestic 

animals, s h a l l  be f ree  t o  the people who seek t o  use them, xhere they 

are  l e f t  open and uninclosed, and no a c t  of government forbids  t h i s  

use." In the ear ly days of the ca t t l e  industry it w a s  not only th5 

prac t ice  of ranchers t o  graze their  herds on the public domain but  a lso 1 

t o  permtt them t o  run a t  large over unenclosed grazing areas  which rnight 

be oxned by private individuals. Thus it was the pract ice of the  ca t t l e -  

men t o  acquire sources of stock water and lands f o r  winter feed and there- 

by t o  gain control of the large swrounding areas of grazing land, under 

the  "free range prac ti=. 

The winters were mild enough t o  p e r d t  the herds t o  survive with 

l i t t l e  or  no she l te r  and requiring but small zmounts of winter feed. 

The bottom lands of the  area were i6ea l ly  suited fo r  r a i s ing  winter  

feed uhile the vast  areas  of bunch grass provided excel lent  summer grazing. . 

The stockmen i n  1879 fomd ready markets fo r  t h e i r  c a t t l e  j..ti the 

immediate area a t  the mizing c a ~ s ,  mili tary outposts and srall s e t t l e -  

ments. Large 3erds were a lso  driven over the open p r a i r i e s  t o  markets 
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i n  the Pacific Nortkdest and California a s  k-ell as tg eastern markets. 

The lack of immediately available transporktion was of not too g rea t  

an importance t o  the ca t t lp  irldustr-7. 

The e q e r t  appraisers f o r  both the pe t i t ioners  a d  defendant have 

c lass i f ied  the lznd within the subject t r a c t  i n  subs tant ia l ly  the same 

proportions. Petit ioners 1 expert appraiser, Henry T. Murray, broke the 

bes t  bottom land down in to  two categories consis t ing of the i r r i g a b l e  

(90,000 acres) and the non-irrigable (39,125. Oh) acres, resultFng i n  a 

t o t a l  of 129,125.Ob acres of bottom land. Defendant s expert  appraiser,  

C. Y l c  Miller, placed 116,204 acres in h i s  bottom land category. From 

these figures ue have concluded t h a t  the sought a f t e r  bottom land com- 

prised between 8 and 9 percent of the  t o t a l  acreage of the  subject  t r a c t .  - .  

A much larger  percentage of the area w a s  in timbered lands of which the  

ponderosa pine was the predominant t ree .  Pe t i t ionersr  expert  f o r e s t e r  

reported t h a t  228,201 acres of the t r a c t  contained timber, but  h i s  e s t i -  

mate appeared t o  be based more upon a consideration of the acreage which . 

contained timber of a commercial value. Defendant's expert  appraiser  

found 346,903 acres  of the subject t r a c t  t o  be f o r e s t  land. Pe t i t ione r s t  

expert  appraiser included the timbered land in h i s  category en t i t l ed ,  

"Mountainous and Timbered Grazingn for  which he assigned 450,000 acres.  

Since the panderosa fores ts  of the u e a  vere of an open nature and were 

generally a t  the higher elevztions, the  snow i n  the area ae l t ed  Later in 

the  spring and, zs a resul t ,  there i;zs 2 f i n e  growth of forage grass  which 

made excellent sun;mer grazing. The reminder  of the  t r a c t  w a s  grazing o r  

range land, estimated by pet i t ionersf  expert t o  be 870,179.73 ac res  and 
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by dezendantts ex?ert t o  be 986,198 acres. Tne grazing land xas t'ne 

generally dry area which - a s  covered ~ 5 t h  excellent bunch grass su i tab le  

East of the forested portions of the scbject *act conAained timber 

which today has a very high cornnercial value. Approxirrately 91 percent 

of the f o r e s t  w a s  ponderosa pine and it constituted an excel lent  stand 

of timber both a s  t o  quantity and quality.  However, in 1879, there was 

a very l imited loca l  market f o r  timber products and consequently l i t t l e  

denand f o r  l a d  t o  be used fo r  logging purposes. 

The saw mills i n  the area during the period immediately before and 

for  some time a f t e r  the evaluation date uere generally portable mills s e t  

Up for  t h e  purpose of cutting lumber and sh~5ngles to  be used f o r  l o c a l  

construction and in some instances t o  cut  timbers for  the l o c a l  nines. 

Since there  w a s  no available transportation it would have been impossible 

i n  1879 t o  prof i tab ly  export any lumber products to outside markets. A s  

pe t i t ioners '  timber expert t e s t i f i ed ,  no records were found t h a t  tho 

early ril ls  owned or  purchased any timber or  timber lands, They cu t  

: timber of f  public lands. The development of the lumber industry d id  not  

be& until ra i l roads  xere constructed in the area, and it vzs not  c n t i l  

the 1930's t h a t  the timber industry began t o  t ake  on the importznt posi- 

t ion  it present ly ma7htains i n  the area. 

The pe t i t i one r s  have s c h i t t e d  much evtdence concerning the tiinber 

volume by counties and by species, a s  well  a s  evidence concerning the 

operations of the famous Edward Hines Lu;nSer Co~iipan~. Based on these 

f igcres  t h e  pe t i t ioners  argue t h a t  there was a subs tznt ia l  "potent ial  
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valuen for  the tlnbered areas kihich should be reflecAted in tine value 

placed on the scb ject  t r s c t  as of 1879. The Corz:issicn considers i t  

unnecesszy t o  rake detailed f ind ings  of f a c t  concerning the  lumber 

volunes mci s t m ~ a g e  values for  the sirbject t r a c t  i n  view of Cne f a c t  ,. 

t h a t  in 1879 it could not be foreseen that  the timber on the -  t r a c t  

would have any great  comrzercial value. Any potent ia l  value of land i s  

important only t o  tine extent tha t  it may a f f e c t  the fa i r  market value 

on the date the property i s  being valued. - 
The Com'iission has found tha t  the subsequent develcrpment of the 

lumber industry, which did not occur u n t i l  about the 19301s, w a s  f a r  

too renote i n  time fron the vzluatton date  in t h i s  case t o  be considered 

a s  m y  basis  for  co~pu t ing  an 1879 value Zor timber lands as such. 

Accordingly, the Co,mnission has found tha t  the forested a reas  in the  

subject  t r a c t  were valuable primarily a s  a f ine  sunnier grazb-g are2 

fo r  stock, and the timber in i t s e l f  had a value only t o  the  extent  t h a t  

lunber w a s  required in loca l  construction. This 

lumber did not give any appreciable valxe t o  the 

by virtue of the timber on it. 

There xere no known minerals i n  the subject 

very Limited derrad f o r  

forested a r e a s  i n  1879 

t r a c t  i n  1879. The 

choice bottom land wzs use6 for rais ing ~ % n t e r  feed fo r  the c a t t l e  and 

fo r  r a i s i n g  subsistence crops for  the  ranch hones i n  the a rea ,  The 

growing season limited the type of crops xhich could be produced, and 

there  was no evidence of any commercial farrning i n  the area. 

A s  detai led in our Finding 56, individuals could, i n  1879, acquire 

f ede ra l ly  owned l a d  under the Preexption Act, the Eo~es tead  Act, t ? ~  



Tinber .md Stone Act of 1878, and the Desert Lard Act of 1877. S ta t e  

o-dned land was also sold t o  ind iv idmls  a s  corrmon school l a d ,  mi- 

versi ty  znd agr icu l tura l  college grant lady ~ G S - I ~  land, znd i n t e r n a l  

3mprovenient lulds.  

While today l e s s  than 285 of the subject t r a c t  i s  p r iva te ly  owned, 

it mst be remenbered t h a t  353,976 acres of the t r a c t  l i e  within the  
%L 

boundaries of a National Forest. From the  evidence xhich has been sub- 

mitted it 2ppears t h a t  there were no sa l e s  in the surrocnding area a t  o r  

pr ior  t o  dariuary, 1879, of a t r a c t  conpu'able to  the subject  area. How- 

ever, evidence was introduced of a number of sales, a d  the ComrrissionTs 

findings xith respect t o  those sa les  a re  detailed i n  our Findings 58, 59 

and 63. 

It appears tha t  zxiost of the early rznch operators acquired choice 

r a g e  lands from Oregon under the s t a t e  1 s %-damp Act. Under t h a t  Act 

Sump l a d  could be acquired f o r  $1.00 an acre with $0.20 paid a t  the  

time of select ion and the r e r a i n k g  $0.80 within 10 years  and a f t e r  

proof of reclanation. There were sa les  of school land in t r a c t s  up t o  

61r0 acres  a t  pr ices  averaging $1.25 t o  $1.871 per acre. 

The parties a l s o  introduced evidence of a number of privzite s a l e s  

in the general area. Hoxever, a grea t  ra2ori ty  of the sales .  were made 

subsequent t o  the valuztion date ?in t h i s  case; vLrtually a l l k i e r e  siaall 

t r a c t s  and many included improvenents. 

Two of the l a rges t  pr ivate  sa les  o f  land close to the  subjec t  t ract ,  

were na6e i n  1883 a ~ d  le8L t o  Rl ley  & Xardin, the o-mers of the  large 

Double-0 Ranch, kihich xas located jus t  northwest of Zarney k k e  &out 
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20 miles fro= the subject t r -ct .  Knile a discrepricy occurs concerning 

the e r ~ c t  acreage of the f i r s t  szle, it vas, in any event, about 7,703 

acres and the second t r a c t  contained 2,&0.?@ acres. They scld f o r  

average per acre prices of $2.50 m d  $2.k9, respectively. Both t r a c t s  
> 

were watered by the Silt-er Creek, and the l& extended between Si lver  

Creek Hzney Lake, It i s  quite obvious tha t  the land xas especial ly  

valuable t o  a cattlerran because it provided the much sought a* ~ t e r  water 

f o r  the stock and, having control of the wzter, permitted the Double-0 

stock t o  graze upon the adjacent open range. 

There were two sales  in 1879, invol7ing t r a c t s  of 320 acres  each, 

sold t o  rancher W. B. Todhunter. The adjoining t r a c t s  were adjacent t o  

the S i lv i e s  River, were l e s s  than four miles soutn of Burns, Oregon, 

and involved land of the sam classif icat ion a s  the bes t  bottom land i n  

the s ~ b j e c t  t r a c t .  The average per acre price f o r  each of the t r a c t s .  

w a s  about $1.70 per acre. . 

Defendant's expert appraiser has tabulated sorze 3h private  sa le  

t ransact ions in Harney County covering a period from 1879 through 1888. 

Plost of the  s a l e s  uere t o  ranch operators (13 s s l e s  were to W. B. Tod- 

hunter and 10 sa le s  uere t o  Riley & Iiardin). Most of the s a l e s  were of 

the choice locat ions and involved bottom land or  land control l ing sources 

of water. The average per acre price for  the 34 t rv lsac t ions  w a s  $2.23$ 

per acre. 

Mr. Murray, peti t ioners '  expert appraiser, h+s tab&ted a fcr g r e t t e r  

number of p r iva te  sales  =d, it appears, placed ziost, i f  not a l l ,  h i s  

conclusions of value on h i s  tabulations of t i e  private sales .  A s  de ta i led  
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i n  o w  Findbgs  59 =d 69, Yr. !-!urrayts categorizing and t2bulation.s cf 

the pr ivate  sales  are i n  ray instances ~Ls lead ing  and are  questionable 

a s  a bas is  upon which t o  coxpute mt'nexatically the f a i r  m r k e t  vzlue 

fo r  the subSect t r a c t  a s  of January, 1879. 

k h i l e  it appears that, t'nere were t i i o  sa l e s  i n  1879 of t r a c t s  of 

320 acres  each, l e s s  than four nriles from the subject  t r ac t ,  it does * 

not appear tha t  X r .  Ffurrsy has include6 the sa les  i n  h i s  tabulation of 

Harney County tfbottom land salesa although he. includes a tctal of 2L 

sales,  zone of which involved more than 161.53 acres  2nd 10 of xhich 

occurred in 1886, seven years a f t e r  the evaluation date. Yx. Ibrray 

a lso  included i n  h i s  tabulation of 79 t ransact ions involving Harney 

County, "grazing land," 10 sales  of t r a c t  located -xithin the subject 

t r a c t  involving l a d s  xhich he c l a s s i f i ed  b o t t o i  lands. A s  de+tailed . 

in Finding 60(b) there were an addi t ioza l  19 sa l e s  of so-called grazing 

land xhich it appears involved t r a c t s  which were wel l  watered and could 

not be comidered typical  of the 870,000 acres  c l a s s i f i ed  by Fr. N u r a y  

as non-thb=red grazing land. Further, rany of these sa l e s  adjoined o r  

were i n  the  innecliate v ic in i ty  of other  sa l e s  which Xr .  Hurray inclnded 

i n  h i s  "bottom landn sa les  conputation: I n  checking the locat ion of the 

Harney County sales  xhich M r .  PIurray has placed in e i the r  the  botton land 

or grazing land category, it would appear t h a t  his c la s sXica t ion  w z s  

based more on the average per acre consideration paid f o r  the  t r a c t  than 

on i t s  a c t u a l  location and the obeous f ac to r s  such a s  improverents and 

a v a i l a b i l i t y  to  water which would have affected the pr ices  paid. 
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PetiCicnersl expert apprziser, Ill. I-krray, has s e t  for th i n  h i s  

detailed report  the various fac tors  which he stated must be considered 

i n  arr iving a t  Che f a i r  w k e t  v d u e  of the subject t r a c t  as of January, 

1879. Mr. Murray has s ta ted t h a t  '!the problem i n  t h i s  appraisal  i s  t o  

estimate a pr ice which the  hypothetical investor would be jus t i f ied  in 

paying, a f t e r  having acquired f u l l  hoxledge of the property and of the 

ra-~ket  as a ~ n e - ~ i t  or-~wholesalet  transaction taking the en t i r e  pro- 

per ty i n  one purchase ," (pet. Ex. 91, p. 86). While the  Corrimission 

agrees tha t  %his i s  a fair statexien-t of the proper approach t o  an ap- 

p r a i s a l  of t h i s  type, it appears tha t  I&-. Murray, while de ta i l ing  most 

of the  f ac to r s  which the hypothetical investor would have considered, 

has pald l i t t l e  a t ten t ion  t o  them, preferring t o  r e l y  on f ac to r s  arrived 
I- 

a t  by averaging h i s  tabulations of various private sa l e s  and adjusting 

these f igures  by cer ta in  fac tors  based on assumptior. and speculation. 

The Commission has found tha t ,  in addition t o  the questior,able 

process by which the v a r i o ~ s  per acre figures were computed, M r .  Murray's 

analysis  of the averages and h i s  mathematical 

render h i s  u l t h t e  conclusions of l i t t l e  value i n  a s s i s t ing  the Con- 

rdssion i n  i ts determination of the f a i r  market value of said lands in 

1879, Mr. Xurray has reported t h a t  all sales  of $10.00 per acre or 

m r e  cannot f a i r l y  be considered a s  representing the pr ice f o r  the lad 

alone since there %as a strong poss ib i l i ty  that  such s a l e s  &cluded i m -  

provenents. However, he did not exclude such sales  but  r a the r  hcluded 

*em with a 20% adjus tmnt  which he c1ak.s represents the average r a t i o  

of improvements a s  ref lected i n  some tax assessrcent records which he has 

f 
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not tabulated or otherniise referred tc .  Xhile such an a d j u s t ~ e n t  i s  

en t i re ly  s?eculative, a s  applied to  any speclfic s a l e s  lh h i s  re?orC, 

it nost a l so  be recognized tha t  evidence of 'a. assessments on r e d  

es ta te  f a i l  t o  provide any t rue indicaticn of the properi;yrs ac tna l  

worth, and they a re  judicial ly  non-acceptable a s  evidence of the r i r k e t  

value of property, I f  the table of Hzrney County bottorn land s ~ l a s ,  

consisting of some 24 transactions of small t r ac t s ,  a l l  but  t ~ o  of which 

occurred subseq~ent  t o  the valuation date, had excluded those sa les  which 

were fo r  nore than $10.00 2er acre, the resul t ing per acre  average of the  

16,reraining sa les  vould have been about $5.72 a s  c o q a r e d  t o  the  $6.75 

coxputed by 1.k. Warray. Further, had 1.lr. Hurray included i n  h i s  bottorn 

land tab le  the Earney Comty "grazing lad salesn which it appears from 

pet i t ioners '  own land c lass i f ica t ion  uere in f a c t  bottorn lad sa l e s  ( see  

Finding 60(a)), the average per acre f i g m e  for  the  Hzrney Comty bottom 

land sa l e s  would be fur ther  reduced t o  s.11 per acre.  
- .  

Hr. Phirray has then taken the average per acre pyices frozi h i s  

tabulations and applied cer ta in  zd justments whlch he c l a i z s  ~513. conver': 

the so-called " r e t z i l  sales" vzlues of the sna l l  s a l e s  t o  a "i-~holzsa2.e 
. . 

figure." H i s  adjust:nents a re  based on h i s  assumption that a buyer trould 

be 2bls to  dispose of the e n t - k ~  t r a c t  i n  l0 'years  an6 would be sa t i s -  

f ied  t o  recover h i s  cap i t a l  irtirsstzent plus a re turn  of bu t  6$ on h i s  

investxznt, ~ f t e r  dedcction of txixes, which he e s t i ~ a t e s  were SQ.01 per 

acre per yez. Therefore, fk. Xlil'rzy has multiplied a l l  h i s  wzrage  per  

acre tabulation f igures  by .55'81! (the value of a d o l l a r  t o  be returned 

with 6$ i n t e r e s t  i n  10 yearsj  and. subtracting therefrom $0.10 ( the 
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1 

per acre f o r  10 years). Applyhg this factor  t o  t he  $&.I1 per acre 

fiGwe referred. t o  above, the r e s u l t  woclld have been $2.19 per  acre. 

A similzr adjcstment could zlso be mde with respect t o  the Earney 

County grzzing land sales  and would have resulted i n  a lower f igure 

Cnul the one upor; which Mr. Murrziy has based h i s  conclusion. Having 

computed h is  average per acre price for  bottom land a d  grazing lmd ,  

Hz. tlurray was faced with the problem of placing an average per acre 

value on the mountainous and timbered land. Since he was unable t o  

find any evidence of any similar szles  of such land, he has resorted 

t o  a d i f fe rent  method of ccnputing t h i s  value. He has detai led rezsons 

why the ~ountainous and timbered land w a s  valuable f o r  summer grazing 

a d  has  a r b i t r a r i l y  concluded t h a t  such land had a c a t t l e  carrying 

capacity of twice tha t  of the  non-timbered grazing areas. Assuning 

tha t ,  therefore,  tb-bered and moutainous grazing land must hzve been 

twice as valuable as non-timbered grazing land, he has doubled the 

grazing land pr ice t o  reach the tinbered and mountainous grazing lmd 

price.  I n  so doing, hoxever, he has k-xreased the $2.11 per acre  

grazing land price t o  $L. SO per acre for the mountainous and tinbered 

grazing land, an arrouat which i s  $0.28 more t:m twice the $2.11 grazing 

l a d  figure. And when h i s  figures a re  further adjusted to ltwholeszle 

figures, the mountai?ous and timbered grzzbg land appears as $0.21 

more than t-dice the grazing lad figure. This coxpletely unexplained 

$0.21 difference t tnes  the &S0,000 acres  of mountainous and tixiiiered 

v a z i n g  land adds $9&,500.03 t o  h i s  appraisal. 



To further boost his e s t i m t e  Xr .  h c r a y  has added another $523,020 

for "tizber potentizl." On t h e  basis  of his e s t i m t e  of t inber  h i d  

acreage of 228,201 acres, this uoSd be an additional $2.19 per acre  

fo r  t h ~  tinbered =pa. ThFs figure added t o  the $2.41 fo r  t inbered 

g r a z i ~ g  land r e su l t s  i n  a $b.50 average per acre value f o r  the t ix .Se r~d  

acreage. Of course, the addition of the $500,000 f o r  "timber potentfal ,"  

while not just i f ied by t5e facts ,  is not i n  accordace with l e g a l l y  

approved standards for  appraising land. I n  U. S. v. 13,L0 Acres of 
7 

Land, etc., 56 F. Supp. 535, the court  s ta ted  tha t  "the separate - 
valuztion of t icher  or rock atAached to  l a d ,  o r  valuations a r r ived  a t  

I 

by process of multiplying the  nmber of cubic f e e t  or yards by a given 

pr ice ?er w-it, are  not approved bases f o r  e ~ a l u a t i o n , ~  The nethod o f  

proving sepzrately the values of various uses t o  which the l a d  i s  

adzpted and then adding the separate iterns of valce to f ind  the  ~ a h e  

of the land was rejected i n  Eorton Butler Timber Company, e t  al* , v, 

S 91 Fed, 2d 884. -* , 
The Comiission has found tha t  t5e addition of $190,000 t o  the  

-. 
v z h e  by vir tue of the value of so-cailed exis t ing excess water of  t5e 

*UAevr River has'no basis  in lzw or  f ac t .  

I n  s m a q ,  Hr. Ihrray 's  f i n a l  conclusion of value i s  no more than 

a ~mthernatical computation based on tabulation of small land s a l e s  ad- 

justed by assvinption and speculation a ~ d  applied t o  h i s  zcreage c l a s s i -  

f i ca t iocs  of the subject t rac t .  Such riathemtical processes cannot 

provide a judicially accq tab le  5as is  f o r  arr iving a t  the fair  r s r k e t  

value of the subject t rac t .  Ascertainnent of value i n  cases of t h i s  



type czmot  be made by s m h  a r t i f i c i a l  rules.  The po 'c len  of e n l u a t i n g  

02 the f ron t i e r  of the United Sta tes  i n  1579 i s  not  subject t o  sola- 

equztions. 

Defendat's expert zppraiser, Mr. C. 1 .52~  Miller, has  scbmitted 2 

deta i ie?  report  from which he has based h i s  u f t b a t e  conclusion of tbe 

velue of the subject t r a c t  i n  J=uzry, 1879. The Co~mission has found 

M r .  Miller 's  report  and h i s  conclusion t o  be, in a r e a l i s t i c  

f a i s  appraisal  of the area involved. I n  h i s  surinnary M r .  E l l e r  has 

s t a t ed  : 

"After a careful  consideration of a l l  the f a c t o r s  
a f fec t ing  the value of the l a d s  of the Snake-Eute Tract  
here being valued, it i s  my opinion t h a t  a well-informed 
hnot 'net icai  purchaser of these lands of  January 1879, 
would have recognized tha t  f o r  the siamp, overflow, flood, 
na tura l  meadow, and potent ia l ly  i r r igzb le  lands of the 
Trac t  there existed a s~bs ' an t i a l  deimnd and a br i sk  m r k e t .  
That for  the dry range lznd there existed no demnd and no 
=k2t, but t h a t  t h i s  range l a d  vas v i k l  t o  the  l ivestock 
economy of the region and had a very high use value. That 
the fo res t  lands of the region had an equally high use value 
f o r  grazing purposes but t h a t  f o r  the t*er groT.?ing there- 
on no nzrket existed and no present nor foreseeable fu ture  
demand e e s t e d .  The purchaser would have f e l t  t h a t  he could 
dispose of the srmnp, overflow, flood, natural meadow, and 
potent ia l ly  i r r i zab le  lad without undue delay, and t h a t  he 
could probably dispose of the dry range land, inclusive of 
t he  fores t  area, with the hay and s u b i r r i g a t e d  pasture lznds 
in a package deal. But he would a lso  have real ized t h a t  t he  
addi t ional  sum x5ich he could ho?e t o  secure f o r  the grazing 
lmds  (inclusive of the f o r e s t  arez) would be sinall. To the  
value of the forested. lmd a s  a range area, he could have 

0 

afforded to add nothing more than a no,xinal sun by rezson of 
the timber groxing thereon, * + 

The CoA?imission considers t h a t  M r .  Fliller has included iq h i s  repor t  

t h e  f a c t o r s  which a wall-inforxed h ~ o t 5 e t i c a l  bcyer would have considered, 

and we a r e  i n  substant ial  a g r e e ~ e n t  s i t h  the above cpotsd statement Sy 

M r .  K i l l e r  of h i s  opinion cf t'ne r a rke t  value of the t r a c t .  



The Co=~issioc does feel ,  hoxever, tha t  izk. 14ill~r ' s ccncluslcn 

tha t  there ex-isted no demnd and no ~ a r k e t  for Cne dry range l a d  - a s  

an overs';aternent of the t rue  sitcation. It appears t h a t  there were a 

nurriioer of sa les  of t r a c t s  hi thin the large area c la s s i f i ed  a s  dry 

grazing land indicating that there was a d e m ~ d ,  par t icul=ly f o r  those 

areas  5;ithin th9 c j q  rmge land Yhich included s?rings o r  smll creeks. 

It further  appears tha t  i n  1879 and thereafter the cattlemen experienced 

d i f f i cu l ty  i n  acquiring lega l  t i t l e  to areas Jarge enough upon which t o  

operate a successful ranch. There was an active competition f o r  lands 

and i n  the 1880's there were numerous l ega l  and physical f i g h t s  over 

land r i g h t s  i n  the area. In  fact ,  the owner of one of the  l a r g e s t  

ranch operaticns i n  the area, Jofin S. Devine, had mny  of h i s  patents  

t o  s&axp land decllred i l l e g a l  by tine State  of Oregon and he suffered 

a great  l o s s  when he had t o  rebuy then from land speculators. The Con- 

niission believes that ,  had large t r a c t s  been a v d l a b l e  i n  the area,  t he  

cattlemen would have been will ing t o  purchase a large area  xhich woulc! 

have included the variet-J of larids necessary f o r  a successful ranch 

operation, including choice botton l m d ,  open grazing land a d  t inbered 

grazing land. Hoxever, a buyer k-odd not have" been able  to pay very 

m c h  f o r  the  grazing land and r e n i n  in compet2tion with the  other  l ive-  

stock men xho were grzziag the i r  herds on the f r ee  open range. 

In  t h e i r  br ief ,  peti t ioners1 attorneys hzve argued t h a t  Yi. F ! l l e r ~ s  

report  =d testizony has er ro~eous ly  shokn faiir m k e t  value a s  of 

January, 1879, when he should hzve considered the lad 's  i?krerent and 

potent ia l  value a s  of Jzmuaq, 1879. It is the op5nion of K ~ i s  



ComLssion t h a t  such te rns  as lhherent and ~ o t e n t i a l  as applied t o  the 

value of lm.6 can only be considere6 t o  the  extent t h a t  they a f l e c t  t he  

fa-& wirket \-ahe. This Cormission has considered potent ia l  v d u e  ;JI 

cases where it appeared t h a t  a p r o s ~ e c t i v e  purchaser of land would have 

been k i l l i n g  t o  pay a r i c e  i n  ant ic ipat ion of a potential  use fo r  the  

land t o  which it could have-been put within the foreseeable future.  A s  

the  courts and t h i s  C o ~ s s i o n  have s tated upon numerous occasions, the  

t e s t  fo r  valuation of land i s  the f a i r  narket value of the lu ld . ,  

After considering a l l  of the e55dence of record and the various 

fac tors  as outlined i n  our findings of f ac t ,  the Commission has con- 
-:> 

cluded t h a t  t he  Snake-Piute t r a c t ,  c&sisting of 1,&&9,305.77 acres  

/-- 
had a value as of January, 1879 of $579,722.00 or  an avebage per acre  

value of $o.LO per acre. 

A s  t h e  lands were taken by defendant without payxo,nt t o  p e t i t i o n e r s t  

ancestors of any compensation therefor,  the pe t i t ioners  a r e  en t i t l ed  

under Clsuse b of Section 2 of the Ind ian  Claims C o d s s i o n  Act t o  an 

award i n  the sun of $579,722.00 l e s s  sach o f f se t s  as may be allowable 

under t h e  I n d i a  Cla im Comnission Act. 

Wm. B1. Holt 
Associate ComzrLssioner 

I concur : 

E d g z  E. W i t t  
Chief Co-mxissioner 




