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The C m i s s i o n  makes the f o l l o x i ~ g  findings of fac t :  

1, The pet i t ioner  herein, the  Ikk2h Indjan 'i'rjbe, is a n  i.rient.5- 
JA-. 

-1 fiab le  s o u p  of k e r i c a n  I~6i ;ns  re~ id5ng~: i th i .n  the t e r r i 3 o r i a l  l i i i t s  
. - 

of the  United States  bTithin t h s  rnexing of section 2 of the Indian' 

Claims C o ~ ~ s i o n  Lct, =d as such has t h e  cqaci t5-  t o  xiairitaiz t h i s  

I n  1937 the l.iakah Indian TriSe r.:as incorporzted mCer t h e  provi- 

s ions of the Xheel~r-Koard Act, an6 presently resides  as a t r i b a  

organiza5ion a t  the I<akz% In2ian R e s e ~ ~ a t  ion, Xezh Eay, Washington; 

2. From the ea r l i e s t  times there has alr-rays exis ted a t r i b e  of 

I rdians,  popitlariy k~o:in as the Wakah" hiiuls who h 7 r e  l i v e d  in and 

. a r e  icknt i f ied  with the  sxtrerne nortlit~eest section of %!askington Stat,e, 

in the  general zrea aromd Cape Fla t te ry  a& soui;?ern shore of the J u z  



% 

r ight ,  t i t i e ,  & -bterest h these l a d s  and reroved t o  the reserxk- 

t o  se id  %resty, The petitioner herein is the successor t o  a d  repre- 

s e ~ t a  Live of those Eiltah indiarrs xiiose descend=ts nzgotiated. the 

(a) Earliest recorded xhite cotltact of any r e l i a b i l i t y  occurred 

during the 17801 s and. l79Cf s ~,.~f:en Ezglish ir;d Spanish explcrers vi- 

s i t ed  t3e geaer27 =ea a-ormd Neah Tky and the e n t r a c e  of the Jan 

de Fuca s t r a i t s  a t  C q e  Fkt te ry .  ( ~ r ;  65) 

short-lived established 

skoxs e z l y  contact r-rlth the Czpe Flatter:; Indians, ( ~ r ,  64) 

During this saze period, faaed eq lo re r  Captain Ce~rge  Vmcoxver, 

visi ted th i s  area and leZt accounts ol" h is  eqlora t ions ,  

The freguency of trhite wntzct vith t k i s  group i3creased toward 

the mi62l.e oT the nineteenth cmtury xhen they were vis i ted  'cy Zudson 

Bay Fen, >xeric= goverrmerk oif2ic2ls a d  ethnologis Ls, ( ~ r .  65) 

(b) George Git~bs, the noted etbaologist, T-ho served Governor 

Isaac Stevens as s ec re t zy  t o  h i s  t reaty co1'3~Lssion and Tho part ici-  

pated ih Yno, 1855 k k a h  Treaty a t  Re& 9ay, ma~e repeated ?re-treaty 

contacts ~~5th fcakah group of I,rldia?s and mote  extecsi3-e7-y on thei r  



X- % -x- The t r i b e  k t d  considerable irZusion of ikii'se blood, a 
Russian vessel h a i r , g  been cast  a w q  n e a  here, as it i s  s u p  
posed, some t h i r t y  f ive  or fo r ty  yezrs since, an6 the crew, 
being strong enough to  protect t h e ~ s e l v c l ~ ,  having l ived  aiiong 
the Insizns f o r  scize tke before they t:erz relieved. Several 
individuals were ?esent a t  the council i-$20 in the* features,  
complexion, m.2 y&lox ha i r  bore the strongesi proof 02 Yneir 
Slavonic origin. They have four p r i n c i p d  or winter villages: 
Neah, a t  the s i t e  of the  old S p a i s h  Tort on Eeah Bay (?ort  
Nmes Gaona); I.;iaatc3, on the south s ide  of C q e  D-attery, 
Tsu-yess, in a cove or  indentation a f eu  d e s  south of it; 
and Osett, a t  the  F la t te ry  rocks. s- =- $:- 

On occasion or" the t rea ty  mde wLth them by Governor Stet-ens 
in January l a s t ,  the E&ah were f i r s t  brought i n t o  of1'iciial . 
intercourse with the  tihites. Previous to  tha t  t ixe ,  tney had 
declined to r e c e i ~ z  papers from the agent Colonel Sinnons, be- 

* ing under appref;ensions thzt  they KO-ad br3-g back the s rd lpox .  
(PI. Ex. L3 - Gi'obs 1877, p;. 173-177) 

( c )  Jvnes Swan, &ed ethnologist me authority on Fuget Sound 

Indians, spent a great  deal of tine 16th the Piakah I n d i a  during the 

1860's and taught f o r  several years a t  t i e  fCak2.h I n d i a ~  R e s = m t i o n  a t  

Neah Bay. In 1868 he prepared a d  p h l i s h e d  un&er the  direct ion of 

the S n i t h s o ~ z n  Ins t i tu t e  a conprehensive stu6y of the K2kd2 L m n s  

ent i t led ,  "The 1 ndians of Cape Flattex-y. f f  I n  connection %nth  t h i s  

d e r t a k i n g ,  it i s  not& tht George Kb3s contributed sox2 e d i t o r i a l  

assistace.  (PI. Ex. 17)  Swan i d e n t u i e s  the i.iakah -hdiz% in t he  

following mnner: 

The t r iSe  of Indians who i n h a b i t  the region about Ca?e 



- - f w t h e r  east:;and, on t h e  Straits or 2uca, as  t h e  Ea!:ah, or m r e  
1 - properly spealri?~, ~;l!c--ir;sh - - s  the :.:ord bein2 stror?gQp acusxbed 

on both  syU&leso  Tkey m e  eleo c e l e d  by the t r i b e s  on the...  
* -- 

western coast d Vancscver Islx5, - ~ & ~ - s e t , '  and by those 
A- -- 
U, mes residing S e t m a  the - Colvxkia r ive r  zxi C q e  17-atte-i-2-9 ' 
'Kve-net-sat'h,' The tr1bz.I n z ~ e  smn: t knse lves  i s  ;K~.ie-net- 
che-chat,: All these d i f f ~ r e n t  nEaes hzve the  szm meaing, 
a d  signify ' ; t ie  people i.ko livz on a point of land groject ing 
in to  ths  sea,' ar as I-E t e r n  it, the  'Cqe  Pe0?1e.~ . There a r e  
o t h e r  t r i bes  i-iho res ice  on proncntories, but  Yle lkkshs aspear 
t o  be the onl2r ones who =e parrticularly cal led : C a p  Inaians, 
(PL Ex, 17, p, 1 )  

(d) Mi-~ard So C u r t i s ,  xho labored soxe t h i r t y  years in coelet- 

ing h i s  fm.ous twenty voluiie series,  ?'Tine k r t h  Aiierican Indims had 

occasion t o  v i s i t  the Cape F la t t e ry  ares. i n  1$5h ad. describes t h e  

112kzh Inciiam as  those people T T ~ O  l i - . e  a t  Wezh E2y and are  ca l led  !!the 

chaatl, Tiaasutka i s  the o2ne a;plled t o  the? by  the  t r i b e s  or" t'ne 

west coast of Vmcoirver Is lanLrl  (PI, Ex, &L, p, 22 - C u r t i s ,  Vol, 

XI, 1916) 

(e ) -  According t o  Dr, Zerbert T a ~ l o r ,  peti t ioner" expert tritness, 
: 

the h i s t o r i c d  references t o  the 1<akzh IndTa~s go back t o  about 1789, 

He s ta tes  thz t  !'1789$ 179C-2792 a re  o-;t- ea r l i e s t  h i s tor ic& recorZs 

and a12 of them list the =ea a s  Chsstt t  or C a p  Fla t te ry  Indiuls, 

d e s c r y ~ i n ~  the >-c!ims v?,o =e in the  area today, :rho tiere in the  area 



northxest coast t r i b a l  g o u ? s  because of t h e *  l i n & s t i c  C ~ ~ ~ I L ~ C L  

eti?nclogis t end p e t i  k i o 3 ~ r ' s  

They (yakah) belong t o  the  Xxkis'hm l i ngu i s t i c  stock 
of the  Eootkan l i n ~ i s t i c  r̂ &y. They a r e  the  only t r i b e  
i n  tne  United Sta tes  t h a t  belong t o  tne i;iaukishan Linguis -  
t i c  stock, a d  t'ne only one that belong to  the Xootku? Lh- 
g u i s  t i c  f amily . 

x- ++ %- So tha t  l i ngn i s t i ca l ly  they a re  very i6ent i f  2251 e. 
(Tr. 118) 

According t o  Dr. Taylor the rlliakahsll origimlly cm~e over onto 

lkshin$on t e r r i t o r y  fro;;! Vancouvc Island. a b ~ u t  f ive  hurdred years 

ago, (~r.120) - 

(b )  Hodge, "Bandbook of P~nericzn I~d ians" ,  (1905) lists tine 1kka.h 

Indizm a s  "The southernnost t r i b e  of t'le T.fakashan stock, t h e  only one ' 

x i t h i n  the  UrLted States. They belong t o  t'ne Xootka 'crancfi.It (P, 791) 

According t o  Ssanton, l tkd ian  Tribes 02 North American (1952), the  a n -  

nection in ~i71ch Yne Kakzh havz 'ceco~e most noted, they and the Ozette 

*are pecul ia r  as the  o n l y  t r i b e s  or̂  the I!ootka group and W a k s h a  s tock  

in the  United States.  ft (P. 428) 

(c) Dr. P h 5 U i ~  Drucker, " C u l t u r a l  Zenent  Distributions North- 

west Coast1' ( 1 9 5 ~ )  describes liakah t r i b a l  &f i l i a t ion  in the follo-xng 

=nner: "On the 'west coast' or" V Z D C O L T ~ ~  I s 1 z d  from Cape Cook do~sm 

t o  the v i c i n i t y  of modern Fort ?Ledre% l ived  the Xootka t r L 5 ~ s .  Across 

the S t r a i t s  of Juzn de Fuca on stom-lashed Ca?e Fla t te ry  i a s  ou- l l j~kg 
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of tkis ~ z t i o n . ~  (~1, fi. a, p, 29.) 

4. Population ~-ise, t he  Mzkah incklzc Tr%e zits estimated k1 1805 

byLeti5s an& Clmk t o  a p p r o m t e  2000 souls. Smallpox decbated this 

area towzd the middle of the 19th century a d  cut dom the Pkkak; Tribe 

to  about one q ~ r t e r  of i t s  1805 esti&te. Gibbs reported in 1852 '.:that 

smallpox had reciuced the t o t a l  of both sexes znd all ages t o  s l igh t ly  

nore than SCO souls, ( ) Later in 1861, he c o ~ l e t e d  a ten- 

sus whdlich shoved a t o t d  of 661: souls and again in 1063 he counted a 

t o t i l  of 663 (PI. Ex, 17, U). Dr.  Taylor estimates the figure a t  800 
. . 

a t  the t h e  of the 1855 Xahh Treaty, Other figures fo r  the post t rea ty  
. . .  

years show 1905 a t o t a l  of 4C3; 1900 a t o t a l  of 360: in 1937 a t o t a l  

of 407; a d  in 1950 a t o t a l  of 550, (Pzge 952, Bulletin lhS - The 

InGian Tribes of Xorth liierica) 

5 I n  the miciCLe of the 19th c e n t q  a d  a t  the t he  of the 3055 
. - 

Pakah Treaty the  Makahs enjcyed ?rirnzrily z iaritim econoq, an6 re- 

l i ed  l e s s  u?on the products or' tlle soi l .  Their s ~ l e n d i d  re2utation 

as whalers ard f i s h m e n  tias i-:i6ely kn05-,in and respected in co~par iscn 

with the other no r th~xs t  Indian tribes, They rulged f a r  out t o  sea 

in pursuit of ~ k & e ,  s e a  2z-d other m a i i a l s  and they fished n?aiKLy dong  
. . .. . 

the S ~ Y i f t s ~ s  B2r&s off Vancouver for halibut. 

(a) Jmes S:zan mote  the foXc)~*g 2n h i s  1868 t r ea t i s e  of Kakah 

The prbci?al s'&sister,ce of the Kakahs i s  d r a m  from the 
ocean, and is fo-mcd of n = l y  211 i t s  ~ rocuc t s ,  t'ne cost  i i i  

7 port tz t  of 53ich 2-2 t?-e t h l e  z-2 k l 2 b ~ t .  (Fl. LX. 17> pe 1 9 )  



Vol II [*ublished by the  Dspr t r en t  of In ter ior  i n  1677J, George Oibbs 

wrote the  follo~rixg: 

"The Kak& are,  as has been r a t ioned .  before, dmost  ex- 
clusiv&j ~ 2 r i t i n ; e  in t h e i r  habits; t h e i r  coutry being veFy 
sirall, broken, aad rocky. They pursue the r h l e  i n  the i r  
canoes even out of s ight  o.=" land =d at tack h b  with a daring ., . thak would not ciisgace I?e:-r 3 g l ~ c i  nsherzenet t  (Def. 3. 6) 

Gibbs &so notes tha: E?e h z l ~ 3 u t  season i s  from I.;arch t o  Kay xhen 

the  Xahh then devote thenselves to salnon fisi?ir,g ( ibid,  p, 115). 

(c)  I<, T. Sir;nocs, lkdian Agent, Vashington Territory,  r e -  

ported on July 1, 185C, m o ~ g  other thinzs: 

"The t r e a t y  of Xeah Bay 15th the t r i b e  of Makah Indians 
cores next mder  consideration. L i m  as  tkey cb, on the 
strzits the* character is t ic  t r a i t s ,  t he i r  h b i t s ,  =d pur- 
suits a re  t h e  sari& as  t h e i r  neigh5ors the Clallacs e They 
a r e  bold arid eqerienced pursuers of the  vhil-e, a d  carry 
on a considerable trade i n  o i l  k i t h  Victoria ad. Port Tom- 
sesd, -> -2 ---!! 

n--- -x- Ea l i 'm t  =e taker! FE grezt c_u=kities by t h i s  t r ibe ,  
2nd I fiould recornend that ,  i_n, aeditian t o  the f2rmix oper- 
a t ions  t h a t  should 5e comenced on tkiz reservation, houses 
f o r  saitizg and &35ng these f i s h  should be erected and that 
they should. be tzught to  c n e  then a f t z r  the  fzshion of t h e  
xhiks. These f ish  c o n a d  a gaod pr ice  and r e z 5 j  sa le  .2nd 
I think a lucrat ive trade in thec c a  be e ~ t & l i s ' n e d . ~ ~  
(Der", Zx. 8c - Ex. Doc. 1 - 36th Co~g., 2nd Sess. (1850)) 



"seventj-five to ninety per cent of their dependency f o r  subsistence 

was on t h e  sea. per t  of th2.s was c lamLng and taki-n-g of mussels, But 

Kle Ykhh  uere s o n c t k ~ s  a t  sea as n c h  as two weeks. . 'Bey would go 

out in a canoe and hzrpoon a whale, ax? t he  1~hzk  ~ i ~ d d  draz them some- 

- so they times f o r  a daj-,  so^ t ines  fo r  a veek, unt CL it died. -2- z- >" 

wen'; out a consicierable d i s  t a m e  t o  sca, I have no way of hojr ing how 

far out t o  sea, but out f a r  enough t o  be gone two xeeks s o ~ e t i m s . ~  

( ~ r .  105) According t o  Dr. Tzylor, La Perouse 13sy was whaling t e r r i -  

to ry  and l a y  sore fi i^ty r S e s  o i f  shore. (R.. 1C6) &i'tsure BaS,: 

is loczted ahout seventeen cr eighteen a e s  off of Cape Flattery (~r, 

31727. 

( e )  liakah Indians t e s t i f y k g  f o r  pet i t ioner  r e l a t i v e  t o  sea l  
. - 

hunting s t a t e  that it was zecessary t o  go t~~ ien ty  o r  t h i r t y  Iciles =XI 

sometines f ~ t h e r  out t o  sea before c o ~ t a c t i n g  the an i i ids  (h., 315)- 

6. On Januzry 31, 1855, the  United States, through the e C o r t s  
- .  - - 

of @;ernor Isaac I. Stevergs, ~u$erintendent  of I&ian Affairs,  con-. 

cluded a t rea ty  of cession k i t h  t h e  Xskzh- M i z n  Tribe a t  Meah Bay,' 

%shingtone Under the terrcs of said t reaty,  the &k& India Trike 

fo r  a s ta ted  consideration, kedes ,  re l iqu%s5es ,  a d  conv6ys t o  the 

Unite6 States  &I. the i r  right, t i t l e ,  a d  in t e res t  Ln a d  to +he l&ds 

and corntry occu2led 537 it -x- -2 2,'; 

UnCer i!!ticle F3 of sa id  t r e a t y  the ?-2.k& P i j e  of Incik11~ reserved 



In zddi t ion  the  Fzkahs, axor4 other things, acknmledged t h e i r  

depe~decce on t h e  Zinikd S ta t e s  Goverment. (12 Sta t .  929, 3% I, IV, 

and TX) 

7. At the time of the Neah Fay Treaty 02 18.55, and f o r  many y e z s  

thereaf te r ,  the Eakahs, a s  did others ol the Pacif ic  Coast Inciizn Tribes, 

engag& 3,n pelagic sealir-2, the p re~z i i l i rg  a id  customary nethod of tak- 

-- 3 i ng  the seal. Eaving gained pecul i t r  hmledge  of t h e  m5grntory hz5it.s 

of the  E a s k a n  f u r  s e a ,  in x'nich annudlly they wocld pass in great 

numbers off the west coast north: j~d t o y a d  their breeding grounds on 

the  P r i b i l o f  Islands in t h e  Bering Sea, these Indians xould put out 

t o  sea in t h e i r  car-oes a t  distances of from ten  t o  f i f t y  mLles am2 

upon in t e r rup t ing  the zoving herd ~ 5 t h  great s t e a l t h  they go anon&' 

them, k7'71ing then xi"& spear ar?d harpoon as  t'rey s l e p t  on the ocean 

surf ace, 

( a )  Pelagic sea l ing  a s  the term i s  defined in T;lebsterl s Inter- 

m t i o m l  D l c t  i o c u y  means, 

V n e  a c t  or occupation of k i l l b g ,  czpturk~g, or pur- 
sCbz fur s e a s  5n  the ocean, as d i s t i i ~ c t  fron k i l l i zg  
t'kzi at  t h e i r  breedLn,g @aces on 



7 Ind. Cl. Cow.. k77 

Pelagic s ~ a l & g  s e x  out of a custon of zncisnt or igin,  

"Going out f rox the shore i n  Z le  vic in i ty  of C a ~ e  F l a t t e r y  
a d  Tancouver island i n  the72 c=oes they ca?t~-ed ~ i t 5  the 
spear such stragglers fron the ~Zgra t ing  herd as cam xi tfi9 
th5ir  reach." (The hcyclopedia h e r i c u l a  - l9h, p. L?h, 
Def. Ex. 10) 

(c)  The -4laska Fur s e a ,  indigenous t o  the W&h Pac i f i c  Ocean 

ard the Bering Sea is a higllly gregaious and polygz~ous n a r d  and. rr 

remrkzble in tkat it only touches lami f o r  a br ie f  period during each 

year in order t o  breed ard r a i s e  t b s  young pups, The remainder of 

tim? i s  spent e ~ t i r e l y  a t  sea. The breediag gromds, imoiun a s  rooker- 

i e s  z re  fixed areas, so that each year the  s e a l  undertakes a long FL- 

gration t o  reach the rookeries, I n  t k  case of the Alaskan fm seal,  

the  cocmon breeding grounds s re  tke  Fribi lof  Islands loca ted  i n  the 

Bering Sea, 

Vrac t i ca l ly  a l l  the i n d i v i h a l s  of  &the herd dure-g sone 
p a r t  of the  season fron l<ay u n t i l  Decerher make the Pr iS i lof  
Is lands the i r  hoze. The x5nter and ear ly s~ r i r ?g  nonths =re 
spent en t i re ly  a t  sea, The migration route in  general i s  
south~.iard t o  tiie pzsses of the f i e u t i a  Islan&, &%hen east- 
xzrd = a d  southezsttrard al0r.g the coast of KLaski, B r i t i s h  
Columbia, and the United States to  the l a t i t ude  of southern 
Cal5fornia.ll (The Fur Seals And Other Life  of the  Fribilol" 
Islands,  2Jask~i, 19U, pp. 18-19, Def .  Ex. 3b) 

The Pribilof ls l inds zre t h e  hone of the  greetest  s e a  in t h e  t r o ~ l d  

today, I n  1875 this herd uas estbzted a t  fron 2% t o  5 U i o r r  s e a s ,  

8. On &rch 30, 1867 Russb  ceded Alaska t o  the  United S';ates 

(Treaty k i t h  Russia - 15; Stat. 539). Kith t:his cession Etussia not  

only gave up the Aleutian ad 3riSilof Islands but i t s  then mcta l lenged 



Govsrnment l e t  &he fur seal  i n d u s t 7  under ttio consecu5ve 20 year 

leases,  f i rs t  t o  the Alaska Comercial Corqaq a d  then t o  tie Naft'n 

American Commercial Cor;;pany, ( ~ e f ,  Ek, 10, 34) 

9. In spi te  of congressional action extending= the laws of t h e  

United Sta tes  over tine recently acquired -9laska-i t e r r i t a ry ,  and in  

s p i t e  of the excLusive leasing of t h e  ent i re  Alaska fur s e a l  industry 

t o  pr iva te  enterprise, other independent fac tors  contributed to  t h e  

r ap id ly  d i ~ ~ i s h i n g  yield of sea l  skins* The principal offender T-TZS 

the growth of pelagic sealing u t i l i z i n z  f i r ea rzs  and conducted f r o c  
:=- 

l a r g e  vessels. Coupled with t h i s  2nd tfie steaciy increase of foreign 

seal ing ships pr incipaTy from Japan and &eat Britak, fur ther  govern- 

mental control  over the sea l j ig  industry was l o s t  when i n  1893 Great 

Br i t a in  successively challenged the r ight  of the United Sta tes  t o  

exercise doninion beyond the accepted +t ree  K l e  limit. Free of any 

real r e s t r i c t ions  the  p l g i c  s e i l e r s  began t o  decii;iate the  once vas t  

s e a l  hercis t o  such ul extent t h a t  unless imnediate corrective ac t ion  

was t a k m ,  ult- t e  extb&ion 02 the spec5es 'xas Toreseezble x i t h i n  

t h e  near futme,  

(a) Around 1879 indepezlcient pel2gic sealers, comprising chief ly  

Canadians, ,d4.iericans, and Ja?anese, began t o  operate exkns ive ly  m d  

without r e s t r i c t i o n  b the  Serhg Se t  area. Up to  t h k  p e r i d  t& 

governmen-lls f k s t  lessee, the Alaska C o m e c i a  had not exxerienceci 



too nuch af ic lu tp  2.2 taking i t s  s e t  y e z l y  quota of 100,OCO s e a l  - 
sk'lns, effect  of w z e s t ~ i c t e d  pelagic sealing on the  seal ixg h- 

dustry h;as adequztely reported a s  folloxs: 

For some yezs previocsly an additional catch vas ob- 
tained by izc?e?e26ent operators 'iiho Icilled sea ls  a t  sea 
duriag theb ~ i g z t i o n s  a 2  f ishing excursions to  and 
from %he i s l a d s ,  %ese pelagic sea7,ers or ig ina l ly  com- 
pr ised chiefly Caadians and Aizericam, but l a t e r  years  
m a i y  Japanese engaged in the bus-hess. Beginning t o  operzte 
extensive2-y about I879 they rapidly &creased in n W e r  and. 
in 1889 the i r  recorded catch was 29,850 seals. in adciition 
a s  became evident from l a t e r  investizations, they k m e d  
mny seals  ~inich could not be retrieved and s t i l l  reore im- 
portant frorr! 60 t o  8(! per cent of the i r  catch were f e m l e s  
%rhos2 deatk involved the l o s s  of the i r  unborn pups, or  the 

-s tarvat ion of ney&orn ones l e f t  on land, or  both, (Def, EL 
34 - The Fur S e a s  anci Ot'ner L 3 e  cf the Pribi lof  Is lulds ,  
Alaska in 191h, p, 22) 

- h-  - 
(L; Zy lclru Cr~e fur s e G  b reech2  stock bad. suzi'ereci a ser ious 

T'ne cause of t h e  decl5.r-e was found in the developxent of 
a r i v a l  sealirig inciustry, the hunting or" the sea ls  2l t he  
open sea xh5l.e on the i r  migrations an2 feeding excursicns, 

Pela@c sealing h i s  n&essarily ind ; i sc rk -h te ,  a s  t h e  
sex of the could not be distinguished i n  t h e  xaater 
and the hunter t r i e d  t o  k i l l  every anbal found. -3 -2 -2 
The killin5 of the fenale sea l  on the s g d n g  ri ,sration b- 
volved the death or" her unborn or"fspring, %en k i l l e d  in 
BeriLag Sea in A u s s t  and. Sep te~5er  her dependent young  as 
l e f t  to starve on the rookeries. k e s t i g a t i o n s  02 t h e  
pelagic catch i n  1895 and 1896 showed the percentage of 
fenales in the pelagic catch f o r  these yews t o  be 63 and 
8L per cent respectively. In Yne l a t t e r  season 20,OCO 
starved pups vere counted =?on the r o o k ~ r i e s  of St. Paul 2nd. 
St .  Geor~e, t h e b  mothers having been k s l e d  a t  sea, (Def, 
Ex, 10  - Encyclopedia ixericana, p, 464) 

( c )  The Indian report  from the Keah Bay Reservation in 



on the usual  t e k e  of s e a  by the 315iacs. 

The catch of s e A s  the  p a t  scasor, ;:es s ~ l l .  The b e i a n s  
a t t r Y c ~ i e  t h i s  to the schooners tha t  cans fron San f iancisco 
and Victoria havhg in t robced  shooting k s t e a d  of s p e ~ ~ ~ ,  
which they s2.r sczres  tke seals  a1;23-. If t h i s  i s  the czse, 
the b-dims i .~ i l l  h2ve t o  shoot seals  31 the future.  (Def. EL 
13 - Fxty-SevenC,h Sjnxd2L R e y r t  of the Comissior?-?r O f  in2ian 
k fza i r s  (1886 ) ) 

(d) I n  1889, the Iiouse o l  Representatives published a lengthy 

report  covering i t s  ex-tmsive investigatior? of t h e  "Fur-Seal Fisheries  

of . !Ja~ka,~ That Co~gress  %;as well axare of *e irqending destruct ion 

of ti;e 3ering Sea s d  herds throcgh unrestr ic ted pelagic  seal ing-  i s  

adecp~ately dernons t r a t z d  b -  t i e  f ollz7,ii~g excerpt f r  cn t h i s  report:  

The testinony discloses %he f a c t  t h z t  a l z r g e  nmhsr  of 
Br l t i sh  a d  h 3 r i c u l  vessels, nm-ed by e ~ e r t  I n d i m  s e a l  
hunters, hzve frequented 3ering Sea, and destroyed hunclreds 
of thousm-ds of fur sea ls  by shootirs then i n  t h e  water, 
an6 sec-uLrg as izmy of the carcasses f o r  tke i r  skins  as 
the:i liere aSle t o  take on bo=d, The t e s t k m y  oZ the  
Govern~ent, agents shox t h a t  of tke nlX3c,r of s e d s  k i l l e d  
in t h e  xa ter  no t  nore tkar? one ir? seven on an averaze i s  se- 
cured, f o r  t h e  r e a s m  tha: 2 i ; oded  sea l  I - i i l l  s ink  in the  
sea. So tha t  fcr every thousad seal  s k h  secured ir? t h i s  
Fanner t h m e  i s  a d i ~ i n u t i o n  or" seal- lSe z t  these rookeries 
of a t  l e a s t  7,CCG. Added t o  tE~s is the f z c t  t h a t  t h e  

- .  shoot- of a f e m l e  s e a  with young czcses the  death or' . . 
both; if after ,  t he  young seal. dies for  >imt 03 s ~ s t e n m c e .  
(Def. Tx. 35 - Souse zeport Xo, 3883, 50th Cong., 2nd Sess, 
(1389 11 

both 

(e )  Thereafter Yne Crfited States  began t o  selze t5ose vessels ,  

pelagic in the  

Sea, =e governiient c l aL~ed  absoh te  doninfon of ti?is area 2s a re- 

s a l t  of the -Alaska p r c h a s e  from 8ussia. Great B r i t a i n  cnaflenged 



the United States ar?e held. t h r t  Liicican jur isdict ion did not extend 

beyond the c u s t o q  3 m i l e  1 h i - l .  (Del", 3:. 20, 21, Conventioc-Great 

Britain,  February 29, 1692) 

on the  extent of h e r i c z n  jur isdict ion over the  Berbg Sea waters, both 

Great Br i t a in  and the UnLted States  socght by subsequent conventions 

implenenting s k t u t e s  a d  regulations t o  r e s t r i c t  the area and the  

quota of seals taken. Notably exenpt from the agreed r e s t r i c t i o n s  by 

specific lanbwge was the Pacir'ic Coast lMiar,s. As i t  turned out 

nerely r e s t r i c t ing  the nuxber of s e i l s  znd the area i n  which they could 

be taken d id  not stem the 6ecline of f u r  s ea l  poptilation. Subsequent 

invest igat ion confinned that  pelagic sealing hzd to be zbol5shed. After  ' 

repezted n e g o t ~ t i o n s  a d  conferences with the i d e r e s t e d  foreign powers, 

tne f i r s t  r e a l  ste? tovard reconstituting the  declining s e l l  herds tias 

accomplished I-fnen a t r ea ty  suspenciing pelagic sealing f o r  f i f t e e n  .yea-s 

was signed by the k e d  States, Great Britain, ilussia and Japan on 
- - 

July ?, 1911, Congress mlemented the t r e a t y  provisions by t b i  Act of 

A u , l ~ t ~ t  2, 1912. In the gems that  followed other internat ional  s e a l  

agreenents weye conclcded, a d  i n  each and every ageeraent as wel l  a s  

in the in21enentkg leg is la t ion  as passed by Congress, provision >jZs 

made r e s e r v b g  unto the coastaz ~ d i z n s  the i r  r i g h t  t o  engage in 

pelagic se.2.i.g as h is tor ica l ly  ~ r a c t i c e d ,  

(a) The Act of +ril 6, le~h, %as passed t o  give e f fec t  t o  the 

decis ion of tr;e Ar3itrztion Bozd ant provicled t h a t  it sh27L b e  unla~3LL 



Act: 

The regulations contaked yb Yne precefing a r t i c l e s  s h a l l  
not a&y to  Inciisns cix.rellir~g on the coast of the territo-ry 
or' the United States or of Great Britain, znr! carrying on 
fit-- s e a  fkihing >in canoes or  undeckzd boats not t rarsparted 
by or used i n  connsction 16th other vessels a d  cropelled 
uhdly by paddles, oars or szils and m m c i  by not nore tnan 
fi.re persons each in the ?-iay hitherto practiced by the IE- 
d b z ~  provided such Indims zre not in the enp1opent of 
other persons and, provided that trher? so hunt3-g in canoes 
o r  nndeckec! boats, they shzll not hat fu r  s e a s  outside 
of t e r r i t o r i a l  xaters under contract for  delivery of the 
sr&s to ZT~ person, (Def. Fx. 22-28, Stat ,  52 - Act 8)  

(c) Because of the continued decline of the fu r  s e a l  herd, Great 

Britain ad the United States re-examined the problem of corservkv znd 

protect-& the species, and a f t e r  joint studies had been completed i n  

1898, i% r - x s  decised that pelagic s e a l i ~ g  had t o  be abolished, Bith 

the adveat of Japvlese sealing in these ~ a t e r s  in 1903, it T-ES apparent 

that d y  through cooperative int ern2 t ional contr dl voulci the di.zLrlish- 

k g  s e a  herd be protected. Accordingly in 19G, Great Britain, United 

States, flussia, a d  J q a n  concluded an agreenent which %.is duly ratif Led 

-the follw-g year and had for i t s  avoxed pwpose "the preservation =d 

protectLon of the fu r  seals whicl., frequent i2I.s wzters of t5e  NorZi 

J a y  7, 1911" - 37 Sts t ,  1538-15L7) 

-icle I V  ol' the Convention ~ x e q t e d  t h e  cozstal 331clk.11~ 

Seels, 

who c f l y  



on pelagic sealing i n  the cnston-J mrxsr i n  cpen c a o e s  r-&thout fir e- 

( d )  hplenenting leg is la t ion  passed by Congress i n  1912 nc- -::. z- 

t o  give efZect to  the conve~tion behieen t h e  Governments of the United 
-L - 

States,  Great Bri-Lain, ;a?=, a d  Bussia fo r  the preservation pro- 

tec t ion  of  the fur s e a s  and sea ot ter  ~ .h ich  Trequent the waters of 

the North Pacific Ocean 5 a -2," contain the exeqt ion  f o r  the coastal  

Irdians' who condccted pelagic sealing i n  the customary and h i s t o r i c a l  
* 

( e )  The Canadian-America Provisional Fur S e a  Agreexent of 19b2 

each contained exemptions for  the coastal  Indiars permitting them t o  

engage in pelagic sedLng in t3e h is tor ica l  manner a s  heretofore des- 

cribed. The s- provision p e r ~ i t i n g  t h e  coastal  Irxiizns t o  engage 

in pelagic sealing has been mntinued and. is i n  ef fec t  today (16 U.S.C. .-, 
Set. 6342. 

. . 
- 3.l. l3y suspending pelagic sealing through ininternation& agreezefits, 
. - I 

t he re  has taken place a reiiarkable i q r o v e m 3 t  in the  grovfh of t h e  

Prib i lof  s e a l  herds since 1911. A t  t ha t  t i c e  best  e s t h a t e s  indicated 

a t o t a l  population of 125,CCO f u r  seals x i i e  t'ce l a t e s t  average popu- 

l a t i o n  approximates 1$ millLon 2nL~al.s pr o&cing & anud. sustained , 

y ie ld  of betwee3 6j and 70 thousad s e a  skins. These in te rns t io re l  

agreements m d  controls have proven through the years t o  be  not o d y  

reasomble but absolute17 necesszy 'to preserve the sgecies f ron  a5so- 

l u t e  extermination. 



-- 

(a)  &. V i c t c  3. Scheffer, b i o l o g i s t  f o r  the ;?ask tt.renk;~-two 

years 515th Kle U, S. Fish and 'i.lilcilir^e Sri-vey, testsied tha t  in l9lO 

the PribSor" sea l  herd had been reduced t o  about l25,~CO zh-sls  vh5c'n 

would rerrresent about f ive  or t en  per cent of the o r i g b a l  s i ze  s r i o r  

t o  the era 0: unrestricted pelaGc s e d i n g  k i t h  firearms. Since t h e  

suspension of ~ e l a g i c  sealing by internst ional  agreement i n  1 9 l l ,  

the  Pribilo?" s e a l  p o w a t i o n  l e v e l  has r i s e n  t o  about 13 ~ U i o n  a n i ~ a l s  

reaching XI optimun harvest l e v e l  in 19b0 of sixty-f ive t o  seventy 

(b) The effects of suspending pelagic sealing on the res tora t ion  

of the Fr ib i lof  seal  herds was reported in the Encyclopedia Anericam 

This lav was enacted 24 >-uss t ,  1912, a d  xhlile it caused 
a tenporary los s  during the f ive  years Ln tfnich seal ing ~ r a s  
suspended, i ts  beneficial  e f fec ts  i.jere a?parent xhen it was 
resumed. Every year brought an increzse i n  the &er of 
seals,  I n  1924 the 3r ib i lof  herd contained 697,178, in 1925, 
723,050, ard i n  1926, 761,281, I n  1930 42,OCO p e l t s  were 
taken, the largest  killing i n  over LO years. (Def. Ex. 10, 
P o  485) 

12, % e n t e r i r ~  into internat ional  agreements and enactiq rea- 

sonable implementing leg is la t ion  designed t o  conserve, protect, and 

restore  the  once vast  f i i b i l o f  fu r  s e a l  herd from the disastrous ef- 

f ec t s  of pelagic  sea*, the ~ n i ' t e d  S ta t e s  has not abrogated or'deq-ied 

t o  t h e  p l a i n t i f f  t r ibe ,  alry r igh t  t o  take s e a l  as guzu l t eed  under 

Art ic le  T;J or" the 1855 Makal Treaty. 

the  

i 
f Tic 

(a) Specific exeiit ion in t i e  laws a d  re ,dst ions c o n t r o l l i z  

sealing i ndasky  has a l - ~ y s  been n d e  f o r  the benezit  of  the  Paci- 

Coast Indias, and even today the Fiakzh Tri3e of 1nCia.s ray 



engag2 in the  prac t ice  o l  pelagic seeling a s  conducted in the t r z d l t i o c d  

a d  h i s t o r k a l  namer  of their a c e s t c r s  a t  the t i z e  of the 1.855 Treaty, 

(b) Accord- t o  P la in t i f f s '  u i t m s s  the t rad i t iona l  nethod of 

taking t he  f m ses7 was by steelth, ap?roaching s i l e n t l y  i n  c a o e s  and 

spezring tE-& anin& a s  it l a y  on the surr^ace, Frank Smith, an e lde r ly  

full-blood& Nakah Indian l iv ing  on tke reservation t e s t  if ied as f ol- 

lows: 

Q. Tell t h e  Judge how you used t o  catch seal. 

A, Seal  run clean in S t r a i t s  of Juvl  de Fuca, l?e go . 

out from Neah Bay r i g h t  s t ra ight  out to the S t r a i t s  and %re 
just st& hunting seal, And xe spear theia, 

Q, Pox used spears. 

A* Yes. 

A, They b u i l t  them sealbg culoes out of cedar, 6ug out 
boat. A14d. it was made p re t ty  ssootfi, so smooth that  you 
couldnlt make no ~ o i s e ,  like i n  vater you b o ~ .  -x- -3 -2 

Q. 1.- tras it so i q o r t u l t  fo r  them t o  be-smooth? 

A, Because the seal  has got go06 hearing i n  the watsr 
and t h i s  don't  make ang noise, aid they sneak up on the s e a .  
(%. 17C-171) 
- .  

And further on cross-exmination: 

Q. Efow did it happen t h a t  you speared seals  in 1895 G d  
' 96  tihen everybody else 012s shooting them k i th  f i r e z r s ?  

A. Xe11, we had tne  custon of uskg spear many t i ~ e s ,  
alxsys . 

Q. *erySo<y e lse  xzs shooting t ~ e m  with guns, 'crerenTt 
they? 



7 Ind. C1. Ccm. L77 

h. But you didnl t?  

it because it travels f a s t  ard you can't keep up x i t h  it, 
Thatt s the reason the Indizns they don! t use guns. (Tr, 273, 27L). 

Another e igh ty  y e a  old  fdl-blooded Xakah Inciizn by naie of 

Alexan2er Green was even core e ;q l ic i t  i? h i s  t e s t  imoay a s  t o  merits - 

of pelagic sealing kithout f i r e a r m  : 

Q. Did you use harpoons or s n s  t o  k i l l  seal? 

A. Harpoon and spears too. Spears and hrpoons. 

Q, ??hy did you use spezrs and haqoons iJlstead of guns? 

A, Oh, because i b a s  too mch noise a d  scare the s e a  
away. I f  you shoot seal,  you see, they get scared, too mch  
noise. They could hear w2jr out i n  t ' i  ocean. No t a l k  i n  
canoe. When they hear o t h a  canoe, will leave, - 

(c )  The f a c t  Klat the K&& In6izns no longer take any s e a l  iJ! 

t he  t radi t ional  mnner csnnot r ight fu l ly  be a t t r ibuted  t o  gover-mental 

r e s t r i c t ions  upon a reserved t rea ty  r ight  but involves other coriplet,ey 

bdepencient factcls as: (1) The Ukak Indiam today Zeel t h a t  pelagic  

seal ing as practiced t rzd i t iona l ly  a d  a t  the the of the 1855 Eiakah 

t r e a t y  involves too great a personal r i s k  since f o r  the nost p a r t  they 

l ack  the a z c e s t r d  skill t o  take sea l  t h i s  nm-er ;  ( 2 )  t h e  trezendoas ' 

growth of the comerc i i l  fisirbg f l e e t s  ?in the TacifSc Coast 3iaters has 

caused the migratorg s e d  herds to l a y  of: even fu r the r  f ron  s3ore; and 
- - - 

( 3 )  t he  pd?aSIe cit-ilizirlg i?~>~.ence of the white rAn t h o u g h  the years  

following tne 1855 Xskah Treaty has lessened the  des i r e  of C?e nodern 

Nakah lndian t o  coztinue the ancestral sk-21s along these l i n e s .  



7 EI~, Ci, Con.  k77 

( d )  The right reserved in treatio,s by the P k k h  Indians, as  xe11 

a superior r igh t  i n  mqyresgects. The S u ~ e m  Cowt has passed upon 

questionsd. (1) k i t e d  States  v. iJhans, 190 U S .  371 ( 1 9 ~ 9  - fish- 

ing r i g h t s  secured t o  Ysk5ma Indians a t  usual and accustomed places 

in common 15th the ci t izens oi  ̂ the United. States  by t h e  1859 t r ea ty -  
. 

survives prit-ate acquisit ion of lac& bordering Colunbia r i v e r  by 

grants Zron the United States  o r  State  of Ibshington. Seid r i g h t s  im- 

pose a servitu6e upon future oxnerskip of lancis. (2)  Seufert Erc the rs  

Company v, United States,  249, U.S. 194 - u?held Yakiiia r i g h t  

t o  fish a t  usml uld accustoaed places vhich lay outside of any area 

ceded by these--1ndiars t o  the United States. 

(e )  Such reserved fishing r ights ,  homver, are not so absolute, 

exclusive, and unlimited tiiat they c m o t  be lb i ted  or accornoCated 

t o  suit c h a g b g .  conditions where t'ce circmstances zre such feat t;?e 

goverment acting in its sovereign capacity must  take reasonable arxi 
,' 

proper measures t o  conserve vlCl ~ r o t e c t  OIX n z t u r d  resources f o r  t h e  

general w e l f a e  a d  benefi t  of a1 citizens. (I) Tulee v, S t a t e  of - 

by t rea* with the United States  had reserved the i r  r igh t  t o  take f i s h  

a t  t he i r  u s u a  and accustoiaed places i n  cmmon x i t h  the c i t izens  013 

the  United States ,  nevertheless the State  of T~izshing.ton xas f r e e  t o  



-. 
I &pose on ~ - & i . z ~ s  e.quall;- xi-l'r, others such r . -s t r ic t ions cZ a ?-e>j 

regulatory nakxr e concerning the t k e  

necessz-y f o r  co?zert-zticn of fLsk bu t  t h e y  c a n ~ o t  charge a f e e  for 

a f i s h k g  l icense sBce i t  i s  rnore akir? t o  r s r e  charge on the exer- 

c i se  of a r ight  reserved to  the f ~ c i i z ~ s  =6 m y  reglaCory purpose 

sought t o  be zccomplished in t h i s  ranner could Se done otherwise, : 

(2)  Flakah Indian Tribe v. Schoet%ler, 192 F, 2d 224 (1951) - The 

United States  Court of Appeals, M i ~ t h  Circuit, in spplying the  rule 

of the - M e e  case (supra) passed upon the very t rea ty  provision per- 

t inent  t o  the instat czse and he16 that  where the t r e a t y  guaranteed 

p l a i n t i f f  the r igh t  of taking f i s h  a t  accustomed gromcis and s t a t ing  

the  S t a t e  of !;lashinson had the baden  of shoxing t!lzt regf ia t ion  

p r o d g a t e d  by it ?fp,ich l in i t ed  t k  r i s h t  >?as necessEy f o r  the  con- 

servation oZ f i sh ,  

Halibut FishLng . .. 

13, Up u n t i l  1888, Fzcil'ic h l i b u t  f ishing off of Cape F l a t t e r y  

and the entrance- t o  t k  &an de Fuca s t r a i t s  vas prosecuted prbar i ly  

by t h e  nortlntrest coast Incims; h d i b u t ,  beir,g a pr incipal  food. i t e n  

of the  Xakah Indians. (See F M n g  5 ante) Soon thereazter,  512th 

t h e  corpletion of coast t o  coast rajl~ia.; communicztion comercia1 

f i s h k g  originated and e-qaded r.qidly coastvise covering a t e r r i -  

tory.sor;ie 2,OCO miles along a d  up in to  the Bering Sea, (Def, Ex, 

113 - H. R e ~ o r t  391, 721-16 Co~g. ,  2nd Sess.) 

Dr, Willim Tho~i!pson h i s  repcr t  t o  the b e r i c a n  Fisheries  

Society s t a t e &  



T h 5 s  p e a t  fishery is r ~ l a t i v e l y  r,eTii, It beg= %iit'r; +he 
iaau,-urz<icr, of steer?. t r z z s ~ o r t a t i o n  across the  co~ t incn t .  . . 
W i t 5  t h e  coxz,1etion of the  Xorthern Facif ic  railroad, tne 
f*st c=rloads of kaliht were shipped though Tacorrz t o  
eastern r ~ r k e t s .  5 -:- -x- 9 

I n  1868 the  f i s h  came from C q e  Flattery; i n  1910 the 
%essels were eqloiting scutheastern l laska; in 1913 and 
191.4, t k  banks on the eastern s ide  of the GLLf 03 Alaska 
f i r s t  received ccncentrated at-lention; in  1923 and 1924 
the b a n b  ilong the western si6e of tke Gulf were f i r s t  
f ished 2a earnest; .d now, vessels a re  going 2s far as 
the entrance t o  the  Being Sea. (Def. Ex, U1, p. 126) 

I&. MitA the growth of the  ha l ibut  f ishery as  one of the  nos t  

, important .of the Pacific northliest, t he  ever increasing concentration 

of highly e,'ficient fishxLn,g gear d o n g  the coastal  f ishing bulks, 

while produc* zn ever groking t o t a l  f i e ld  02 hslibu-l taken, neverthe- 

l e s s  began to de?lete this valuable food source with an al-g r a t e ,  

In 1913 a pe& f ie ld  of over 66 n i l l i o n  pomds sras taken, Sut since 

t h a t  da te  t h e  f5.g~-e has s t ead i ly  declined unki l  in 1918 it reached 
-zqs 

a low of barely 39 rZllion pounds t o t a l  catch, Unless imed iz t e  s5eps 

were taken to conserve tAe dwindling halibut su?ply, the  Pacific f i sh-  

ing banks t iodd  be completely exhausted of th i s  species within a. shcr t 

(a) k i n g  tk period of 15a t o  1916, Dr. William F. Thompson, 

one of t h e  piionem e q e r t s  in this f i e l d  and a member of the Bte, ?nag 

t i o n a l  Fisheries  Comrdssior-, cCLed a t ten t ion  t o  the decline in the 

ha l ibut  f istrtry 5y noting t h e  increase in work hours needed t o  COP 

p l e t e  each f5s%ng vo-pge, by the decrease in the average rider of 

f i s h  taken for each unit cf gear ezployed, ad the reduced average 

weight of the  f i s h  taken, (Def . 3- b2) 



(b  ) The E ~ i t  i sh  Colx&ia Tiskeries CcmLs sion r e~or-led in 1916 

3'- 2< -% - - 5nter.ss f i sh ing  cn the ha l ibu t  'czcks of Tne coast of 
Brit ish Coluzbia and the United Sta5es has resulted in not 
only s=.rious depletio-?, but has rr,~de its influence f e l t  
throughout the i-inole biological appear=ce ol' the species t; 
-:- -.-- -. The n~xibers s t i l l  lewd on then F i s h i n g  b a n k g  

a re  so s;r.all, alli the percentaze of xa twe f i s h  in t h i s  - 
populatior. has f a l l e n  so low, tha t  it a?Fears i i i ~ i h e n t  
t h a t  the halibct w i l l  *op to  a ~ A o r  position among 
food f i shes  of the PacSic.  ( ~ e f ,  Ex. 1 9 )  

Report No. 1 of the  International Fisheries Comission (1928) 

s t a t e s  the fo l lo tv5n~:  

The amount of gear now used on the older banks is about 
two and ow-half t i i e s  the qumti ty  forlnerly used, yet  t he  
present catch i s  0 ~ 3 y  about 4C per c e ~ t  or" the former y ie ld  
fromthese groun6.s. Under the s t r e s s  of t h i s  great inten- 
s i f i ca t ion  of fishing e f f o r t  the sbundence of f i s h  on the 
older kanks has f d l e n  enorxously t o  16 per c a t  of the 
abunbnce in 1906. l&ere in 19C6 the catch per s e t  of z 
unit of f ishing g e n  was neu'ly 3C0 pounds, in 1926 it '~2s 
below SO pounds. -x- Z- -"- A -"- r r  A c c o ~ ~ @ x !  t h i s  f a l l  ir? abundulce 
the re  has been a decrease in tAe average s i ze  of the  f i s h  
lmiied, mci a great increase 5 . ~  Yre percentage of d e r s i z e d  
fish.  (Def. Ex, 129) 

15. A contributing factor t o  this steady decline i s  t h e  halibut1 s 

~ ~ a c t e r i s  t i c a l l y  slow r a t e  of reproduction; i t s  period of matmat ion 

being a?proximately 12 years. %us, i n  a given period-the in t ens i ty  

of the  depletion of a t o t a l  fishery could he conientrated within t k s  

life span of one imiizture f ish,  

(a) Jozo Tonasevich i? Internat ional  Sgree~ezts  on Corservation 

of EIarine Resources; klith Special Reference to t h e  North Pac i f ic  (1943)'j 

described the  jnysiologic& chrracter is t ics  of ti< halibut a s  foolloils: 

The Pac i f ic  hdibrr t  i s  a "denersalfl species of fl-at 
f i s h  l i v i n g  a t  the b ~ t t o n  of t he  continen'ual shelf song 
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t h e  Pac i t ic  Coast, nainiy i n  waters bekeen  15 t o  300 
fathoms d e e ~  a d  hasing a bottor; t e ~ p e r a t c r e  of 3' 8' C, 
One of the most %ortant chzracterfstics of - L k  h2libu-l 
i s  its slow grovrl'n. O n l y  about SC percent of fe1rs1es 
a r e  rziture a t  t 5 e  age of t t i e l ~ e  years, Sone rezch 
age i r ?  excess or" t 'nirty y e z s .  The male is alvays xiiuch 
smalller than the  fenale; the male seldom reaches a weigl-it 
of over LO pounds, while t3e feixale occasionally exceeds 
300 pounds. (Def. Ex, 42) 

(b) The Inkermtional  Fisheries Comission Report No. 1 (1928) 

states: 

The r a p i d i t y  of dec1ir.e i s  regaded a s  especial ly  
serious because of t h e  very slot-: groicth of the halibut,  
an adul t  being from 12 'to 25 years, or over, i n  age, iIence 
the  present decline has taken place i~ i th in- the  l i f e  span 
of one halibut of ordinarily large size. A s   early all 
the f i s h  which are  being caught now tiere spawned 8 t o  10 
y ~ z r s  ago, the  abundance of the  yourger f i sh ,  tinich w i l l  
be  annually available Tor ca?ture in the next 1 0  years,  has 
already been established. If t'nese are  great ly  reduced i n  
numbers, and the in tens i ty  of the  fishing is  maintained, t h e  
outlook f o r  a future stock or" spawning f i s h  stu"ficient t o  
maintain the  supply presents a hopeless picture. (Def, &, 129) 

16. The preservation and u t i l i za t ion  of the r i c h  Pacif ic  ocean - .  - .  - 

halibut f i she ry  has always been the  nutuzl concern of Canacla and the 

United States .  A s  ear ly  as  1892, it was agreed t h a t  a j o k t  conrmission 

should undertalc; an overal l  and coqrehensive stucy'  of the  h a l Z x t  

leading to,  reconxnendations of measures designed t o  -.insure protect ion 

and preseivation o i  the species. (Def. &. 38) &extensive repor t  

was published, but  20 a f f i r r a t ive  action ms ever taken. In 1910 

there were s e n t  t o  Congress recon~enciations f o r  2 systeq of uniform 

regulations f o r  the preservation of food Tishes ih ~zhd i=- -be r i c .m ' 

waters, bu t  these were never adopte2. (Def. &. 39 - Eouse Doc. 638, 

61st Cong., 2nd Sess. ) 



<- = 

17, I n  1924 a f t e r  m c h  a,sltatlon, Can252 =d the UA7;ited Sta tes  

concluded a t r ea ty  estzbl is5isg the in t e rna t ima l  Fisheries Co~~nission 

' ,  
which was designed so le ly  to  aciiiinis-ler a progran for  m e  preservation 

of the h d i b u t  Tishery of the No~thern Pacif ic  Ocem. (43 Sta t .  1 8 U )  

Suksequerit conventiors of 1930 (47 Sta t .  1872), 1937 (50 Sta t ,  1351), 

and 1953 (67 Sta t ,  L9L)  continued m d  strengthened the regulatory 
G 

poxer o$, t he  Coxiiission, 

18, The Cor;nnission's p r i i  poxer 2s l b r i t i n g  the halibut catch 

by r e s t r i c t i q  t k  length of the f i sh ing  season, Art i f ical  propaga- 

t i o n  of the  species i s  m r a c t i c a l .  By 1ir;ritlhg the catch t o  tha t  a- 

mount ~ h i c h  will p e r ~ i t  r ep len i shen t  of the  stock through noma1 re- 

production, a future s q p l y  ?-rill be inswed, The r e su l t s  over the 
3 

- )  
pa r s  h u e  just iz ied the Comissionls policy i n  this regard, aad t h i s  

-r 

type of regulat ion has not only proved sound md reasorizble, but i s  

the  assured nethod which r i i U .  evenkua7ly pro6uce in the years t o  cone 

a sustained optinun y ie ld  xithout daiage t o  future supply. 

( a )  Circular 1, Interna tional Fisheries Comnis sion (1936) s t s t e s  

t h e  Corn-ission's pover t o  r e ,da te  a s  follows: 

The most important o x e r  is thzt  of l imit ing the catch 
of h L L i h t  vhich can be taken from a area. This poxer i s  
s t a t e d  in two ways in tt?E treaty; f i r s t ,  as  thf poxer t o  
change t h e  length of the closed ssaso2; acd second, 2s the 
poxer t o  s ~ t  a lbi t  t o  tke catch. These reach the  svne 
end becazse the ler?$h of the f i s 5 . h ~  sezson a e t e r m e s  
the  amount 113ich czn be taker?, Tne inter& was t o  see that  
the Commission had the pover t o  do K?e on2 essezt ia l  thing: 
naiieljr t o  lL~Lit the cztch t o  the axout which the b a ~ k s  can 
produce xithou'; damge to  f u t w e  supply, arid ki ich I.% d1,ot~ 
s e - f i c i e n t  r e p r o t x t i o n  t o  take p l a c ~ ,  (Def, Ex. 79') 

(b) Dr. 'rlillia~ 3.  ?hopson, spezkixg on the f eas ib i l i t y  of artl- 

f i c i a l  propagation of the  ha l i ju t ,  sf 2ted: 



It i s  a p i t y  tha t  zan cannot efzectiveig i ~ c r e a s e  t'ne 
r a t e  of survival. Zach h21i'xf 127s a s  ray as a s i l l i s n  
an2 a k2ff eggs d.wing a spxriing season. i?s a resvilt the 
ocean xaters conkk v2st nu,d;ers of Coa-g l z v a e .  140 
hatchery coulc? carqr the larvae beyond a stage a t  r~hich it 
begins t o  take n a t u r d  food a2C the nunbers a such stages 
i n  nature is  so vast, t h z t  hatchery prod.wt ion would be 
but a negligible percentage. 

Zinable t o  interfere ,  ran fix3 himsslf faced with a 
serious yo&m i n  tiiz regulztion of the n x i n e  f i sher ies ,  
(Def. Ex. Ilf - "The Ih-k of tl-i International Fisheries 
Cormission Upon the E2lihutn (1928)) 

( c )  The f i r s t  repcxt of the 1r.ternaticnal Fisheries Con- 

mission (1931) m . s  up the problen o l  a r t i f i c i a l  propagation as  fol-  

Ar t i f i c i a l  propagztion of hal ibut  is for t e c h ~ i c a l  aid 
sc i en t i f i c  reasocs, ixqracticabie, The ~ u r b e r s  of young 
tha t  could be thus prociuced ;;sul=l be  a ~ i n u t e  par t  of 
those hatched under n2 t w z l  conciitions . Their culture 
trould be e sens ive  and the your-g f i s h  co.Jld not be kept 
long a f t e r  hatchirg. Eence, it i s  eviderit t ha t  the rzitural 
supply i s  overxhelm2n~y the  nost in?ortant, znd t ha t  it 
must be  cared for. (Def, Ex 129, p. 21) 

(d) The re su l t  of t ce  conservation xeasure adopted by the Cox- 

mission b v e  not on$$ stop?ed the ciecliEe of the f ishery but  h v e  % 

proved the cocdition of species uLc! increased the abundance of t h e  

hal5but stocks on the  b=ks. A s  s ta ted b the Commnissionls report ,  

- mm5er 13, (1948) !!The accumulation of l a rge r  stocks has a r e a *  rzde  

it szfe to  oolrr&t the t a b g  of annu.& catch of 56,CCO,COO pourzds, 

an increzse of i3,COO,CCO pounds over %ha% 05bined by the unres t r i c t ed  

f ishery immediately prior to  the i ~ . z u , ~ a t i o n '  of regulation. Pressn t  

increased cakches are t&23 with ~ i - ~ - t 5 ~ d  f ess f i s h b g  efzort  than  



f i e d  as t o  i k e  resulks of the Cor;x,ission~ s conserva-lior? measures 

over YEP ye2rs , as Z07-loxs: 

Begdat ior .  increased the stock or. -the ba& trexendouslp. 
T k i  catch per mit of ye= rose shzrply f ron  -I;?e date of 
f b s t  r e s t r i c t ion ,  The r e s t r i c t ion  did this.  It reduced 
th  take  from the  bank t o  V i t h k  the 11L;it which tb banks 
were prochcing. (Tr* 2k1) 

AccorcEng to Dr. Thompson, if there had been no i s te rna t ional  

agreements o r  re,nulations desiped t o  conserve and protect the exis t-  

ir-g h a i b u t  f ishery,  then -- .. 
In xq opbion based upon ry ezqerience ~ 6 t h  other f i s h e r i s ,  

the s tock  of hali39', ~:ould h a e  been reduced t o  as lov a s  a l e v e l  
as it woc-ld have pzid the ccxxercid, f i shermn to  operate on 
thez. That l eve l  would hzve been so lo:-: 2s to re6uce, i~? nry 
opiz5m, t k  t o t s 1  take f roa  EXL sources. it tmul t i  ha-re xa- - 
duced t5e stock of l a z e  f i s h  f o r  rore  than ?&st haqpened, 
(%. 2&-2!i5) 

( f )  Other coments on the posit ive r e s u l t s  of the C o d s s i o n l s  

re,@aticn of the halLbut f ishery rrzy be Zomd in Torssevich, "Inter- 

nationaL A s e e ~ n t s  on Conservation of I b r i n e  Resomcesn (19h3), page 

187: 1'T5e herican-Camdian h a i b u t  conservatioh progra;;?, the f i r s t  

i n t e r m t i o m 1  u z d e r t a w  x i t h  t k e  pmpose of corservirg an6 rebuild- 

ing a r e l a t i v e l y  depleted deep sea. fishery, is on the way t o  conqlete 

success 3i i ts  primary pw?ose," (Def, Ex, 118); Barnes znd Gregory, 

"Northern ?acsic Fisheries,  (l939), tt a t  page 242: "The dmgm of 

possible in te r rupt ion  t o  the h d i b u t  cmservatFon work carnot be too 

greatly s t ressed .  A t  present t h e  FacS ic  hal ibut  b a d s  arre unques- 

t ionably being rehabi l i ta tec,  This I s  a very delicate nrocess, h o ~  

ever; t h e  reserve so f a r  b u i l t  up is sh-all, capable ol" being sxe?t 



axay i n  o2e yea- or" unre,-SulzteZ f ishiqg. To bring the Sanks back t o  * 

anything l i k e  the* forxer s t a t e  of a'xzdanco, h i l l  reqc*e y e z s  of 

- 
c ~ e f u l  readat ion."  ( ~ e f ,  rx. k1); Testirriony of Hil ler  Freerzn, ex- 

merri5er of the Interna5icnal Tisheries Comission; llFron the noze2-b 

that regulation t;zs applied along the l ines  &ich research had ~-di- 

cated, depleticn 172s v ~ e s t e d  s a d  Zie curve of abundmce turned u p  

ward. The upmrd t r e ~ d  ccntiinued for  ttienty yezrs ax? I an proud t o  ' 

say  t h a t  i n  1954 the Ncrth Paci'ic hali:~ut catch was the l a r g e s t  ever 

made even i n  the ear ly days  ken the industry xas f ishing a v i r@ 

stock." ( ~ r .  191, 192) ,- 

19, The regulations promulgated by t h e  Iaternational Fisheries  

Comission estzblished a seasonal l i m i t  f o r  the taking of haliSut 

within the  convention t ~ z t e r s  i n c l u s i ~ e  of  the C q e  F la t t e ry  area. The 

duration of the open season de?en& u9on the  tine it takes f o r  f isher-  

men workkg a given area t o  land t& quota fixed by the Corn.-ksior- 
. -<+ 

fo r  t h a t  year. The calculated. qrzota represents the tdtalnmiker of 

ha l ibut  xhich a particular Zishing b a d  nay safe ly  y ie ld  that year 

without dacaging future supply, Said re,dafions a r e  applicable t o  - 

a1 fisherman includ- the IIakah Indians -sithout e x c q t  ion. ' (25 U,S . C. 

A =ked decrease i n  the lezgbh of the  f ishing season has oc- 

curred s ince the zdvent 02 re,dations. This hzs resu l ted  fron tbe  

abu-rdulce of halibut, couzled wlXk larger  trip a d  an incre2se in t h e  

r ~ l ~ i 5 e r  of ~ ' n i p s  attached t o  the fishery. Over a f i v e - y e ~  period, 

beginning i n  I9h2 the length of the Sali 'Nt season has been as folloxs: 



.-, port of i n t e r n a t i o n d  2 is'neries Cc.-.lssioz, 1949 - p. 12). 

20. The modern Eakah In&an does not depend u?on a subsistecce 

'econow as practiced by his  forefathers a t  t'ne tir?.e of the 1855 Treaty, 

Besides engaging i n  corimerc ial f ishi-n-g on h i s  om, he xay be en- 

ployed by tke fis'nerim2's cooperati-~e, work f o r  other comercial  

f i sh ing  in teres ts ,  or xork 2 t  the logging carps. ComercidLy speak- 

ing, the indivikual I<akah fisherman does not play an inport=-t p=t - 
in the coastal  f ishing industqr s i x e  he fincis it prohibitLvely eqen-  

sive a t  t h i s  tine t o  ou t f i t  and ecpip a modern fish- vessel capable 

of competing ~ t h  tke c o m e r c i a  rllon,? 

Cape F l a t t e r y  xz ters  and the SwStsure 

(a) Pla in t i f f  1 s xitness, C h r l e s  

cil nem5er and a comerc ia l  f isherrzn, 

l L ~ p _ ~ ~  fishermen tho  :,~ork the  

Baks during t h e  open sezson. 

Peterson, a Eakah tri5al. corn- 

t e s  t;fied thz t  t h e  Makah fi-ciicms 

o r r i i n z i l y  f ished the Striftsure Banks f o r  hal ibut  from open canoes t r i t k r  

h@ l i n s s  and. tha t  since con-~rc ia l  f i sh ing  boats using nodern "long 

l ine"  equipment zre  able t o  s a t m a t e  a l a rge  area TJith hoods, it i s  

i q o s s i b l e  t o  

332-3361 

of purchasing 

boat c u l  cos t  

k.ke halibut in any great  nmbers by single  hand l ines .  

I&-. Peterson spoke fur ther  ~f the tremendous eqerise - 

~ o d e r n  fishhg gear (5, 336). He s tated t h z t  a s r s l e r  

$ l 7 , ~ 0  ar?d tha t  ltsor= of t h e  nexer vessels t h a t  are  eqcli3pzd 

t o  f i s h  ha l ibut  and conbine t h e i r  use f o r  other fishery, they r m  $50 

t o  $75 thousma ( T r i  337) 

(b) Fr, Feterson testir"ied Z r t h z r  t'nst t ro l l ing  for  S & X O ~  on a 



comecial bas'is i s  his rIzin ocmpation today. 

: Do you get t 5 e  f i s h  t i a t  you then b j  a& przserve f o r  
future use Lx your hom, or are you i n ,  t he  c o ~ z s r c i z l  
bus ine s s? 

A: Iu'e72, we do t rol l ing.  'rle do more or l e s s  a comercial 
fishing. ?.ie save what we feel  l i k e  a d  cure l2~el.n and 
s a l t  them uld. d i i  &err;, cul them, Like 5: ssy, we a re  
educated nm, t;e don1 t confine OW food t o  drie.ei s e z l  
or dried' f ish.  (Tr. 348) 

(c)  In 1950 I+. Peterson on another occasion and before another 

t r ibunal  t e s t i f i e d  tha t  during the  1942-19k3 season the amma1 *one 

of the Kakah Tribe (population 464) tots $2~6,050, of ~fnich $55,000 

represented to t& incoxe fron f i s h  sold f o r  cash. This was i n  addi t ion 
> .  

t o  these f i s h  taken for the personal consumption of the ~leribers of the  

t r ibe,  (PI. Ex. 16, pp. 82, 1~1) . 
(d)  P la in t i f f  t s ~ri tness ,  Ernest Robert Soeneke, Vice-Chairran of 

- 
the  Kzk& T r T ~ a l  Council, identified himself as a f i s h  buyer a d  co- 

partner o£ the Bay Fish Coqay ,  t e s t i f i e d  i n  t h i s  case t h a t  d m i ~ g  

the past  season (195'3) the nwber 03 salesble halibut kken by t h e  lZakah 

fishermen averaged about one hundred pounes, cer ma per day ('k- 3%) 

Ih 1950 witness S o e ~ i k e  testiffing in another matter before ar,ot>er 

t r i bm &ated thpt  during the three-year period .of 1947, 1948, a d  

19b9, the t o K f  mount of all f i s h  landed by fishermen zt  h is  

company exceeded SCC,CCO pouzds of which ~ ~ O , C C O  poun6.s were ha l ibut ,  

( e ) F l a i n t S f  1 s witness Kez-eth Zard, Chaiman of the Piaka5 Tribe  

t e s t i f i e d  tha t  in the past ten years k l i 5 u t  l i sh ing  hzs not plsyed 

k.portant par t  ir, t'ne economic l i f e  of the  tribe.  



He stated Z u r t 3 e r  t h a t  ~roul?d the S>j52tsure B ~ n k s  a t  a given tilie 

can be found perhaps one hunckec! to-or?e h-~r",red. f i f t y  Tiship!  b a t s .  

(** 363-3631 

21. B y  entering &to internztional agreexents with Cads t o  

conserve, protect and res tore  the depleted Pacific ha l ibut  ocem 

fishing, the United S ta t e s  did not deprive, tlbrogate, or  deny t o  t h e  

Makah Tribe of Indians any r igh t  which they nay have reserved u.ncier 

Art ic le  IV of the  1855 Makah Treaty to  f i sn  in connon with all c i t i -  

zens of t h e  United S ta t e s  a t  u s m l  and a c c u t o ~ e d  grounds and statior-s 

because: 

(1) Such f i s ' n i ~ z  r igh t s  as guarmteeci uncier kt. IT of the 1855 

11alcah Treaty a r e  not so absolute, unl ini ted,  exclusive i n  t h z t  

they cannot be accomodated and m:justed to  xeet c h a g i n g  c i r c m t a n c e s  

where the  Governme& mst i q o s e  reasonable re ,g~btions desip-ed t o  

conserve and protect o m  natwal resomces f o r  tne bene f i t  of a l l .  

v. Schoettler,  192 F. 2d 241r (1951); an6 

(2)  The defendant has shorn by ot-ertihelning exiden& (for t h e  nost 

p a t  uEdLsputed) tha t  the seasonzl r e s t r i c t ions ,  hiposed upon the  

Pac i f ic  coast hal ibut  fishery by re,@.ations po,?Ril@ed 2116 adopted by 

the  Intern-atior& Fiskeries Comiission, pu~s.uant t o  the C o n ~ m t i o n  be- 

- .  tween Cvtada and the Enited States, =e l a x ,  reasm&le,  a d  absoltztely 

nccesszcry t o  conserve, protect, zd rekb i l i t a t e  t h e  h ~ I b ~ 3  ssecies,  
j 
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T d e e  V. State of 7C2sklngtc?, Lakin L>d ia  Tribe v. Schoettler, sup;'a - - 
-See FhcEng 12, 

(3 )  The reserving of k k a h  fishing r ights  a t  u s u a  and accustomed 

places under the 1855 %ea+ xas fourded upon the need of the  pe t i t ioner  

t r i b e  to  naintaiz i t s  then s u b s l s t e ~ c e  econoxy which tras Sased p r i r m i l y  

upon the immediate products of the sea, a d  i n  no sense ms this t ~ e a t y  
,- -_- -.- 

./ 

provision a -&antee of future coixnercial f ishing r ights .  

(4) Pet i t ioner  h s  fa5led t o  prove tha t  i n  corn?lyhg tiitn t h e  

regulations of the hs l ibu t  Comission, o r  by the i r  enforcenent, Qe 

individualmefiers of pe t i t ioner  t r ibe  suffered a de3rivation to  the 

extent that  they are unsble t o  sustain t h e i r  W e d i a t e  wmt-s or that 

of their Taxilies consistent kith a subsistence economy, 

/s/ ZDGl.2 E. V E T  
Chief Conmissioner 

/s/ ?Bl. K. ROLT 
Associate Comissior,er 




