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BEFORE THE INDIAN CLATHS COMMISSICHN
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L TRIBZ, a cerporation, .
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Ve Docket No. 60
UNITED STATES OF AWERICA,
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FINDINGS OF raCtT

The Commission makes the following findings of fact: ’
N 1. The petitioner herein. the Makah Indian Tribe, is an identi-
w fisble zroup of American Indisns residing within the territorial limits
of the United States within the meaning of section 2 of the Indian
Claims Commission Act, and as such has the capacitﬁf to maintain this
cause of action. (60 Stat. 1049)

In 1937 the Makah Indian Tribe was incorporated under the provie
sions of the Vheeler-Howard Act, and presently resides as a tribdal
orzanization at the Yakah Indian Reservation ,' Nezh Bay, 1~Iashingtbn.-

2. From the earliest times there has always existed a tribe of
Irdians, pophlarly known as the "Makah" Indians who have lived in and
are identified with the exireme northwest section of Washington State,
in the general area eround Cape Flattery and southern shore of the Juan

cde Fuca siraits., These Mekeh or "Czpe Flattery Indians" have maint

a triral organization from earliest days up to and following ths i
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Treaty of Jzmary 31, 1855 (12 Stat. 939) when they ceded all their
right, title, and interest ¥o these lands and removed ito the reserva-
tion at Nezh Bay, Washington, which was set aside for them pursuant.
to said treaty. The petitioner herein is the successor to and repre-
ve of those Makah Indians &nu se descendants negotiated the
Makah Treaty of 1855,

(a) Earliest recorded white contact of any reliability occurred
during the 1780!'s and 179C's when English and Spanish explcrers vi-
sited the ge *él area aroﬁnd Neah EBay and the entrance of the Juan
de Fuca straits at Cape Flattery. (Tr. 63) o ’

In 1792 a shori-lived Spanish milit;r'j ou‘bpost was established
at Neah Bay and records kent by 2 Snznich nzval officer named Quirmeor

paeug Bt - - - — e e e e R el |

shows early contact with the Cape Flattery Indians. (Tr. 6h)
During this same period, i‘=med explor:er Capfain Georze Vancouver,
visited this area and left accounis of his explorations.

The freguency of white contact with this group increased toward
the middle of the nineteenth century when the},f were visited bty Hudson
Bay ren, American government of i‘ic izls a . nd e'l:hnc:1 ogis .,s. (T;. 65)_,

(v) George Gibbs, the noted ethnologisti, 1-{ho“ s_e:_ved Governor

saac Stevens as secretary to his treaty cormission _and who partici-
pated ih the 1855 Makah Treaty at Nesh Bay, made repeated pre-treaty
contacts m_tn ¥akah groups of Indians and wrote extensively on their
culiure, habits and generzl existence,

o PR . s - PRI Y PR Iy X Sl TTotool Tao
In 1877 Gibbs published a reporit and identified the Hakeh Ine-
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* % % 0Ff 211 the trives west of the Cascade;, the Malah
exhibit the most marked and characteristic treits, differing
from the Scund Indians in features and hatits as rmuch as
language., Their intercowrss with the whites has been very
lirmited, and that not of a kindto make much change in their
original customs. Physically they have the type of the Nutka
Indians, * % %

% % % The trive had consideraeble infusion of white blood, a
Russian vessel having been cast away near here, as it is sup—
posed, some thirty five or fority years since, and the crew,
being strong enough to protect themselves, having lived among
the Indians for some itime before they were relieved., Several
individuals were present at the council who in their features,
complexion, and yellow hair bore the sironges} proof of their
Slavonic origin., They have four principzl or winter villages:
Neah,; at the site of the old Spanish fort on Heah Bay (Port
Nunes Gzona); Wazatch, on the south side of Cape Flattery,
Tsu~yess, in a cove or indentation a few miles south of it
and Osett, at the Flatfery rocks. % % %

)
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On occasion of the treaty made with them by Governor Stevens
in January last, the Makah were first brought into official
intercourse with the whites., Previovs to that time, they had
declined to receive papers from the agent Colonel Sirmons, be-
ing v.ndev‘ aprrehensions that they would bring back the sm2llpox.
(P1. Ex. I3 - Gibbs 1877, pc. 173-177)

(¢) James Swan, noted ethnologist and authority on Puget Sound
Indians, spent a great deal of time with the Makah Indians during the
1860's and taught for several years at the Makzh Indian Ressrvation at
Neah Bay. In 1868 he prepared and published under the direction of
the Smithsonien Institute a comprehensive study of the Makah Indjans
entitled, "The Indians of Cape Flattery." In connection with this
undertaking, it is noted that George Gibbs contributed some editorial
assistance. (Pl. Fx. 17) Swan identifies the Maksh Indians in the

following manner:

The tribe of Indians who inhabii the region aboubt Cape
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Flattery is knoun ameng the whit
further eastvard, on the Streits of Zu T

Troperly S“aakmr, Falkah, the word be trongly accented
on beth syllables, Thev ars also called by the tribes on the
western coast of Vanc'*uvm Island, *Klas- ~set;’ and by those
tribes residing betwesen the-Colurbia river and Cape Flattery,
"Kwe~net~sat’h,! The tribzl name among ithemselves is ‘Kwe-net-
che-chat.’ Al1 these different nzmes have the same meaning,
and signify ‘the people who live on a point of land projecting
into the sea,’ or as we term it, the 'Cape People.' . There are
other tribes who resice on promentories, but the lMakahs appear
to be the only ones who are particulerly called *Cape Indians,!
(Pl. Ex. 17, po 1)

ndians vho reside
vhe Iiakah, or mere

(d) Fdward S. Curtis s Who laoo*“ed some thirty years in coméle‘b-
iﬂg his famous twenty volume series; "The North Arerican India D.s;" had
occasion to visit the Cape Flattery area in 19ili and describes the
fakah Indians as those peorle who live at Neah Bay and are czlled "the
Makah, so nared (Makz) by the Clailam. They call themselves Quidich-
chaatl, Tlaasutka: 1s the name applied to them by the tribes of the
west coast ”oi‘_'Vancouver isiand.,® (Pl, Ex. k1, p. 22 = Curtis, Vol.
XI, 1916)

(e) Accordinc to Dr. Herbert Taylor, petiticner!s expert witness,
the historiczl ref'e“ences to the Makah Incians go back to about 1789.
He states that 1789, 1790-1792 are our earliest bls sorical reco*d~ '
and all of them 1lisi the area as Classztt or Cape Flattery Indianms,
describinzg ¢ the Indiens who are in the area today, ';.fho were in the arsa
when the white men first care.® (Tr., 122)

3o The Makah Indians are singularly identified lingzuistidally as.
the only tribe of American‘Indians within the conbinental limits of the

United States who belon: to the Yakishzn linguistic and to the Hootkan

linguistic family. Thus they are readily distinguishable from other
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northuest coast tribal groups because of their linguistic and culiural

differences,

(a) Dr. Herbert Taylor, ethnologist and petitioner's expert wi

ness , testified as follows:

They (Makah) belong to the Waukishan linguistic stock
of the Nootkan linzuistic family. They are the only tribe
in the United States that belong to the Waukishan Linguis-
tic stock, and the only one that belong to the Nootkan Lin-
guis tic family.

XX

* % % So that linguistically they are very identifiatle.
(Tr. 118)

According to Dr. Taylor the 'lakahs" originally came over onto

Washington territory from Vancouver Island about five hundred years

ago. (Tr. 120)

(b) Hodge, "Handbook of imerican Indians®, (1905) lists the Nakah
Indians as "The southernmost tribe of the Wakashan stock, the only one
within the United Statés. They belong to the Hootka branch.® (P. 751)

According to Ssanton, "Indian Tribes of North America®™ (1952), the con-

-nection in which the Makah have become most noted, they and the Ozette

“are peculiar as the only tribes of the Nootka group and Wakashan stock
in the United States." (P. L28)

{¢) Dr. Phillip Drucker, "Cultural Zlement Distributions Horthe
west Coast¥ (195C) describes Makah tribal affiliation in the following
menner: "On the 'west coast! of.Vancouver Island from Cape Cook dowm

to the vicinity of modern Port Renfrew lived the Mootkan tribes. Across

the Straits of Juan de Fuca on siorm-lashed Cape Flattery was an outlying
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division of the same.people, the Fakah. There were no other members
of tnis nation." (Pl. ;ﬂx. I, p. 29)

L. Population wise, the Makah Indian Tribe was estimated in 1805
by Lewis and Clark to approximzte 2000 souls. Smallpox decimated this
area toward the middle of the 19<h century and cut downn the Mzkah Tribe
to about one quarter of its 1805 estimate. Gibbs reported 1n 1852 ‘that
smallpox had réduced the total of both sexes and all &dges to slightly
more than 500 souls. (Pl. Ex. 1) Later in 1861, he completed a cen-
sus which showed a total of 66L souls and again 1n 1863 he counted 2
total of 663 (Pl. Ex. 17, L1). Dr. Taylor estimates the figure at 880
at the time of the 1855 Makah h‘éatfy._ Other fi.'gu:.cehs. for the post treaty
years show: 1905 a total of LC3; 1900 a total of 360: in 1937 a total
of 407; and in 1950 a total of 550, .4(Page 952, Bulletin 1LS - The
Indian Tribes of North Americz) o

S In the middle of the 19th ceniury and at the time of the 1855
}Zagah Treaty the Makahs enjcyed primarily a raritime econory, and re-
lied less upon the products of the soil. Thei;' splendid reputation
as whalers ard fishermen was widely known and respected in compgriéon
with the other northwest Indian tribes. = They ranged far out tq sea
in pursuit of whale, sgal and other mafnmals and 'they f_ished mainly along
the Swiftsurs Banks oﬁf Vancouver for halibut.

(a) James Swan wrote the following in his 1868 treatise of Makah
Indians: -

The princival subsistence of the Makahs is drawn from the

ocezn, and is formed of nearly 211 its procucts, the most ime-
pvortant of which are the whale and halidbut. (Pl. Zx. 17, p. 19)



telligence in 1870 on lizkah life reflectis the followi

Their means and subsistence were almost enbirely drawm irom
21 g

the ocean, and at that time their principal food was dried hali-
but, dried whale blubber and oil, salmon, itrue cod, Gellus morhua,
e

cultus cod, etc, % #* % The Iake.na re particulary dextrous in
han@ing their canoes, and proceed in them fearlessly many miles
from land in pursuit of vhales or se or for fishing in the

]
halibut banks fifteen miles northwest from the Cape. (Pl. Ex.

(b) In his "Tribes of Western Washington and Northwestern Oregon,™
Vol II / published by the Departrent of Interior in 1877_/, George Gibbs

wrote the following:

"The Makeh are, as has been mentioned before, almosi ex-
clusively maritime in their habits; their country being very
small, broken, and rocky. They pursue the whele in their
canoes even out of sight of land and attack hin with a daring
that would not disgrace New Erngland fishermen." (Def. Zx. 6)

Glbbs c.lso notes that the halibut season is from liarch to May when
the Makah then devote themselves to salmon fishing (ibid, p. 115).

(¢) M. T. Simmons, Indian Agent, Washington Territory, re-
ported on July 1, 1865, vamongv other thinzs:

"The treaty of Heah Bay with the tribe of Hzkah Indians
cores next under consideration. Living as they do, on the
straits their characteristic traits, their habits; and pur--
suits are the same as their neighbors the Clallams. T’ney
are bold and experienced pursuers of the whale; and carry

on a considerable trade in oil with Vict uOI‘la and Port Towm
sen le 2% X% »n

B% % % Helibut are taken in great quantities by this iribe,
and I would recormend that, in addition to the farming oper-
ations that should be cormenced on their reservation, houses
for saiiing and drying these fish should be erected and that
they should be tzught to cure them a2fter the fashion of the-
whites, These {ish cormand a2 good price and ready sale and
I think a lucrative trade in them can be esizblished,®
(Def. Ex. 8¢ - Ex. Doc. 1 - 36th Cong., 2nd Sess.. (1860))

p. <k

E
£
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17 Dr. Teylor stated thet
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(d) 1In testifying in petits
the liakah halibut fishing area weas zqe Swiftsure Banks off of Vancouver,
(Tr. 103) As tc the exient of Makah sea operaiions he testified
"seventy-five to ninety per cent of their dependency for subsisvence
was on the sea, Part of this was clarming and taking of rmussels., But
the Makah were sometimes at sea as much as two weeks. They would go
ou{ in a canoe and harpoon a whale, and the whale would drag them some-
times for a day, sometimes for a week, until it died. % % % so they
weht out a consideravle distance %o seca. I have no way of lcrio:-ﬁng how
far out to sea, but out far enough to be gone two weeks sometimes.m
(Tr. 105) According to Dr. Teylor » La Perouse Bay was whaling terri-
tory and 1ey:soxre fii‘ty'z.'*jles off shore. (Tr. 106) ﬁwﬁ'tsure Banlk
is located ahoub seventeen cr eighteen m_'Les o;i‘ of ’Cape Flattery (Tr.
317Y7. -

(e) Makah Ind:f.ans testlfyz.n” for pet:.tn.oner relatlve to seal
hunting state that it was necessary to go t enty or t"uruy m:Lles a:zd h
sonet:mes further out to sea be-o;e contacting the animals (Tr. 315).

6. On January 31, 1855 the Un:.’ced St ates, tnrough ‘l’.he efforts
of Governor Isazc I. S’cevens, Suv:ev*mtendent of Indlan A_Lfa:rs 5. con;
cluded & treaty of cession with the Makah Irn:.an Trzbe at Neah Ba'v s
Washington, Under the terms of said treaty, the Makah Tnone:z T’“lba
for a stated consideration, "“cedes, rcli ouishes, and conveys to the
United States &11 their right, title, and interest in ar d to ﬁe lands
and country occupied by it % % %%

Under Article IV of said treaty the kakah Tribe of Indians reserved
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unto itselfy

of vhaling or sealing at usual
and accusiomed ground and stziions is further secured to said
Indians in cormon with 23l citizens of the United States, and
of erecting temnorary houses Ior the purpose of curing, to-
gether with the privileges of hunting and gathering roots and
berries on open arﬁ unclamed lands, provided, however, that
thew shall not tazke shell-fish from amy beds staked or culii-
vated by citizens.®

"The right of taking fish an
s+ Q

)

.
na
T
cit

In a2ddition the MKakahs, among other things, acknowledged their
dependence ;Dn the United étates Goverrnment, (12 Stat. 929, Art, I, IV,
and IX)

‘ Sealing

7. At the time of the Neah Bay Treaty of 1855, and for many years
thereafter, the Makahs; as did others of the Pacific Coast Indian Trives,

- -

engaged in velagic sealing, the prevailing and customary method of tak-

ing the seal. Having zained peculiar knowledge of the mizratory habits
of the Alaskan fur seai, in which anhually they i.fould pass in gréat
numbers off the west coast northward toward their btreeding grounds on
the Pribilof Islands in the Bering Sea, these Indians would put out
to sea in their canoes at distances of from ten to fifty miles and
upon i.n‘terrupting the inov:ing herd with great stealth ﬁ'iey Z0 amongst’
them, killing them with spear and harpoon as tr.ey slept ‘on the ocean
surface,

(2) Pelagic sealing as the term is defined in Webster's Inter-
na.ulona"’ Dictionary means,

"The act or occupation of killing, capturing, or pur-

suing fur seals in the ocean, as distinct from killing
them at their bresding places on land,®

——
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(b) Pelagic sealing grew oubt of a custom of ancient origin, as

l)

practiced by the Noriawest Coastel Indians:

"Goingz out from the shore in the vicinity of Cape Flattery
and Vancouver Island in their canoes they captured with the
spear such stragglers from the migrating herd as came within
their reach.' (The Encyclopedia fmericana - 19Lli, p. L8L,

Def. Ex. 10)

(c) The Alaska Fur sezl, indigenous to the Ngrth Pacific COcean
and the Bering Sea is a highly gregerious and polygamous mammal and
remarkable in that it only touches land for z brief period during each
year in order to breed and raise the young pups. The remainder of the
time is spent entirely at sea. The breeding grounds, known as rooker-
ies are fixed areas, so that each year the seal underizkes a long mi-
gration to reach the rookeries. Imn the case of the Alaskan fur seal,
the cormon breeding grounds are the Prlo:lo; Islands 1ocated in the
Bermg Sea. : :

"Practically all the indivicduals of the herd during some
part of the season from May until December make the Pribilof
Islands their home. The winter and early srring months are
spent entirely at sea. The migration route in general is
southward to the passes of the Aleutian Islands, then east-
ward and southeastward along the coast of Alaska, British - -
Columbiz, and the United States to the latitude oi‘ southern
Calli‘orm a." (The Fur Seals And Other Llfe of the Pr:x.b:.lo:.
Islamds, Alaska, 191k, pp. 18-19, Def. Ex. 3h)

The Pribilof Tslands are the home of the greatest se2l in the world
today. In 1875 this herd was estimated at from 2% to 5 million seels,
(Def. Ex. 335)

8. On March 30, 1857 Russia ceded Alaskz to the United States

(Treaty with Russia ~ 15 Stat. 539). With this cession Russia not

only gave up the Aleutian and Pribilof Islands bui its then unchallenged
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dominion over the Bering Sea, With this acguisition it became ap-

parent thai the fur seal indusiry represented 2 considerable source
of govermment revenue if properly exploited. Beginning in 1870 the
Government let the fur seal industry under two consecutive 20 year
leases, first to the Alaska Commercial Company and then to the Narin
American Commercial Company. (Def. Ex, 10, 3L)

9« In spite of congressional action extending® the laws of the
United States over the recently acquired Alaskan territary, and in
spite of the exclusive leasing of the entire Alaska fur seal industry
to private enterprise, other independent factors contributed to.th
rapidly dirminishing yield of seal skins. The principal offende; was
the growth of pelagic sealing utilizing firearms and conducted from
large vessels, Coupied with this and the steady increase of foreign
sealing ships principally from Japan and Creat Britain, further govern-
mental control over the.sealihg industry;éas 103% when'in.1393 Great

Britain successively challenged the right of the United States to

- exercise dominion beyond the accepted three mile limit. Free of any

real restrictions_thérpelagig sealers began.to @ecimaﬁe'the’oncé vast
seal herds to such an extent that unless irmediate Eorréctive action
was taken, ultimate extinction of the species was foreseeable within
the near future.

(a) Around 1879 independent pelagic sealers, cémprising chiefly
Canadians, Americans, and Japanese, began to operate extensively and
without resiriction in the Bering Sez area. Up to this period the

govermment's first lessee, the Alaska Commercial had nol experienced
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too much difficluty in taking its set yearly cuota of 100,000 seal -

skins. The effect of unrestricted pelagic sealinz on the sealing in-
dustry was adequately reported as follows:

For some years previovsly an additionel catch was ob-
tained by independent operators who killed $Seals atv sea
during their migrations and fishing excursions to and
from the islands. These pelagic sealers originally com=-
prised chiefly Cenadians and Americans, bul in later years
mawy Japanese engaged in the business. Beginning to operate
extensively about 1879 they rapidly increased in number and
in 1889 their recorded catch was 29,850 seals. In addition
as became evident from later investizations, they killed
many seals wnich could not be retrieved and still more im-
portant from 60 to 8C per cent of their catch were females
-¥hose death involved the loss of their unborn pups, or the
“starvetion of newborn ones left on land, or both. (Def. Ex.
3L - The Fur Seals and Other Life c¢f the Pribilof Islands,
Adaska in 191L, p. 22)

-~

p - e e - - . .. i .
L) By 1050 the fur seal preecing siock had sutiered a serious
decline,

The cause of the decline was found in the development of
a rival sealing industry, the hunting of the seals in the
open sea while on their migrations and feeding excursicns.

"~

~

£

Pelagic sealing was necessarily indiscrininate, as the -
sex of the animal could not be distinguished in the water
and the hunter tried to kill every animel found. % % =
The killinz of the femzle seal on the spring migration in-
volved the death of her umborn offspring. When killed in
Bering Sea in August and Septermter her dependent young was
left to starve on the rookeries. Investigations of the
pelagic catch in 1895 and 1896 showed the percentaze of
females in the pelagic catch for these years to be 63 and
8L per cent respectively. In the latter season 20,0C0
starved pups were counted upon the rookeries of St. Paul znd
{. Georze, their mothers having been killed at sea. (Def.
Ex. 10 - Encyclopedia imericana, p. 48L4)

(c) The Indian Agent's report from the Neah Bay Reservetion in
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1888 reflscied the effect of indiscriminate commercial pelagic ssaling
on the usual take of sezl by the Indians.

The catch of sezls the past scason was sm2ll. The Indians
atirivtute this to the schooners thet came from San Francisco
and Victoria havingz introduced shooting instead of spearing,
which they say scares the seals away. If this is the case,
the Indians will have to shooi seals in the future. (Def., Ex.
13 - Fifty-Seventh Annual Report of the Cormissioner Of Indian

Affairs (1888))

(d) In 1889, the House of Representatives published a lengthy
report covering its extensive investigation of the "Fur-Seal Fisheries
of Alaska." That Congress was well aware of the impending destruction
of the Bering Se2 séal herds through unrestrﬁicted pelagic sealing. is.
adequately cdermonstrated by the follewing excerpt__ from this reoort:

The testimony discloses the fact thet a large number of
British and American vessels, manned by expert Indian seal
hunters, have frequented Bering Sea, and desiroyed hundreds
of thousards of fur seals ty shooting them in the water,
~and securing as many of the carcasses for their skins as
they were able to take on toard. The testimony of the
Government agents show that of the nurber of seals killed
in the waier not more than one in seven on an averase is se-
cured, for the reason thai a wourded seal will sink in the
sea. So that for every thousand seal skin secured in this
manner there is a diminution of seal life at these rookeries
of at least 7,0CC, Added to this is the fact that the

. shootz:.rg of a femzle seal with young causes the death of
" both; if after, the young ssal dies for want of sustenance.
(Def. ¥x. 35 - House Report lNo. 3083, 5Cth Cong., 2nd Sess.

(1889))

(e) Thereafter the United States began %o seize those vessels,
both i‘ofeign ard domestic, engaged in pelazic sealing in the Bering
Sea. The government claimed zbsoluie dominion of this area as a re-
sult of the Alaska pm*é‘nase from Russia. Great Britain challenged

this contention and in 1892 the dispubte was submitted for arbitration
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whereas on August 15, 1893, the arbiiraition toard ruled adversely to
the United States and held that Americen jurisdiction did not extend
beyond the customzry 3 mile limit. (Def. Ex. 20, 21, Conventiqn—(‘:reat
Britain, February 29, 1892)

10. Having accepted the decision of the Paris Arbitration Board
on the extent of American jurisdiction over the Bering Sea waters, both
Great Britain and the United States sought by subsequent conventions
implementing statutes and regulations to restrict the area and the
qﬁota of seals taken. Notably exempi fro;n the agreed restrictions by
specific language was the Pacific Coast Indians. As it turned out
merely restricting the nurber of seals and the area in which they could
be taken did not ster.i the decline of fur seal population. Subsequen’q
:.nvestlaatlon coni‘:_rned uhat pela'—'lc sealing had to be abolished, After -
repeated ne"otL'h:Lons and conferences with the interested i‘o; eign Do’;re’*s s
the first real step ’c,oward reconstituting the declining seal herds was
accompl:x.shed when a treaty suspending pelagic sealing for fifteen years
was signed by tbe Unlued States, Great Britain, Russia and Japan on
July 7, 1911, Conbress urrolemenued the treatj provisions by the ict of
Auzust 2, 1912, ‘In the ye s uhat followed other mterna'bloneﬂ seal
agreements were concluded, and in each and every eg,reement as well as
in the implementing legislation as passed by Congress, provision was
made reserving unto the coastal Indians their right to engage in
pelagic sealing as historically practiced.

(a.) The Act of April 6, 189h, was passed to zive effect 1o the

decision of the Arbitration Board and provided that it skhall be unlawiul



for thz citizens of CGreat Britain and the United States to kill at any
virme arf in any menner fur seals "within a zone of sixty miles eround
the Pridilov Islands, inclusive of the territorisl waters.® (28 Stat. 52,

Act I)

(t) The fol1 owing excepticn was.contained in Article 8 of said

The regulations contaired in the preceding articles shall

nol 2pply to Indians dwelling on the coast of the territory

of the United States or of Great Britain, and carrying on

fur sezdl fishing in canoes or undecked boats not transparted

by or used in connection with other vessels and propelled

wholly by paddles, oars or sails anrd menned by not more than

fiwe persons each in the way hitherto practiced by the In~

dians provided such Indizns are not in the employment of

other persons and provided that when so hunting in canoes

or undecked boats, they shall not huni fur seals outside

of territorial waters under contract for delivery of the

skdns to amy person. (Def. Fix. 22-28, Stat. 52 - Act 8)

(¢) Because of the continued decline of the fur seal herd, Creat
Br:.uain and the United Sta‘ces re-eXamined the problem oi‘ conserv:x.no and
protect...nc the species, and after Jomr, studies had been con'roleteu in
1898, it was decided that pelagic sealing had to be abolished. '-*&ith
the adm:nt of Japanese sealint, in tnese naters 1n 1903, it was ahparenu
that only through cooperative :mtern tional contr would the d:m.:nish-
ing seal herd be protected. Accord.lngly in 1911, Great Br:.uain, Uni‘bed
States, Russia, and Japan concluded an agreexeﬁt which was duly ratified
-the following year and had for its avowed purpose "the preservation and
protection of the fur seals which frecuent the wa’cers of He North
Pacific Ocean.® (Def. Ex. 31 ¢ Inuerna:ional Convenuion - "“u. Seals,

July 7, 1911n - 37 Stat. 1538-1547)

Ar¥icle IV of the Convention exerpted the coastzl Indians who carry
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on pelagic sealing in the customery menner in open canoes without fire-
arms. (Ibid irt, IV)
(d) Implementing legislation passed by Congress in 1912 ®x % %

to give effect to the convention between the Governments of the United

States, Great Britain, Japan, and Russia for the preservation and pro-
tection of the fur seals and sea otter which frequent the waters of

the North Pacific Ocea % % %,% contain the exemption for the coastal

Indians who conducted pelagic sealing in the customary and historical

-

method. (Def. Ex. 32 - 37 Stat. 199, Sec. 3)

(e) The Canadian-American Provisional Fur Seal Agreement of 1942
(58 Stat. 1379) and the implementing 1e~1s1a tion of 19Lk (58 Stat. 100)
each contained exerptions for the coastal Indiars permitting them to

engage in pelagic sealing in the h:.storlcal manner as heretofore des~

cr:lbed. The same provision permit ..ng the coastal I*nlans to engage

i.n pélé.cic Sealing has been eontinued and is in effect today (16 U.S.C.
Sec. 63h). |

11_. By susnend:mc’ pela"lc sealing th.rouoh muerns‘r;lonc.l ag;ree*xerus 3
thére has taken place a renarkable nnprovemnnt in the grozrth of u:;.e

Pribilof seal herds since 1911, At that time best estimates indicated

2 total population of 125,000 fur seals while the latest average popu-

lation spproximates 11 million animals producing an annual sustained
¥ield of between 65 and 70 thousard seal skins. These international
agreements and conbrols have proven through the years to be not only

reasonable but absolutely necessary to preserve the species from abso-

lute extermination.
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(2) Dr. Victor B. Scheffer, bioclogist for the past twenty-tuo
years with the U. S. Fish and Wildlife Survey, testified that in 1910
the Pribilof seal herd had been rsduced to about 125,000 animals which
would represent zbout five or ten per cent of the original size prior
to the era of unrestricted pelagic sealing with firearms, Since the
suspension of pelagic sealing by international agreerment in 1911,
the Pribilof seal population level has risen to about 13 million animals
reaching an optimum harvest level in 1540 of sixty-five to seventy
thousand seal skins annually (Tr. LCB-L10, 118).

(b) The effects of suspending pelagic sealing on the restoration
of the Pribilof seal herds was reported in the Encyclopedia Americam
(19LL) as follows:

This law was enacted 2L August, 1912, and while it caused

a terporary loss during the five years in which sealing was.
suspended, its beneficial effects were apparent when it was
resumed., Every year brought an increase in the mimber of
seals. In 1924 the Pribilef herd contained 697,178, in 1925,
723,050, ard in 1926, 761,281,  In 1930 L2,0C0 pelts were
takﬁralg )the largest killing in over LO years. (Def. Ex. 10,

Pe _

. 12. By entering into international agreements and enacting rea-
sonzble implementing legislation designed to conserve, ‘p;'ptecjl;,. and
restore the once vast Pribilof fur seal herd from the disastrous efs
fects of pelagic sealing, the United States has not aBroga’ced or denied
o the plaintiff tribe, amy risht to take seal as guaranteed under
Article IV of the 1853 Mzkah Treaty.

(a) Specific exerption in the laws and regulat;ions controlling
the sealing indusiry has always been made for the benefit of the Paci-

fic Coast Indians, and even today the Makah Tribe of Indians may



7 Ind. Cl, Corm. L77 Lok

éngage in the practice of pelagic sealing as conducted in the traditional
and historical manner of itheir zncestors at the time of the 1855 Treaty. .
(16 U.S.C. Sec. 63k)

(b) According to Plaintiffs! witness the traditional method of
taking the fur seal was by stealth, approaching silently in canoces and
spearing the animal as it lay on the surface. Frank Smith, an elderly
- full-blooded Makah Indian living on the reservation testified as fol-
lows:

Q. Tell the Judge how you used to catch seal.

A. Sedl run clean in Straits of Juan de Fuca. We go

out from Neah Bay right straight out to the Straits and we
Just start hunting seal, And we spear them. ’
Q. TYou used spears.

_A.' Yes.

o
sle

*

4. They built them sealing canoes out of cedar, dug out
boat. And it was made pretty smooth, so smooth that you

.,

couldn't make no noise, like in water you know. % % %
’ -

e
0

Q. ¥ey was it so important for them to be smooth?

A. Because the seal has got good hearing in the water
and this don't mzke any noise, ard they sneazk up on the seal.
(Tr. 17¢-171) -

And further on cross-examination:

Q. How did it happen that you speared seals in 1895 and
196 when everybody else was shooting them with firearms?

A. Well, we had the custom of using spear many times,
always.,

Q. Everybody else was shooting them with guns, weren's
+ 2
they? .
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A+ They cdid and -—=

\2. But you didn't?

A, % % % There was no success in using the gun &11 the

tims.

That's thé reason the Indizns they don't use guns.

it.
(Tr.

When you shoot the seal you woumd it. You can’t kill
it because it travels fast amd you can't keep up wit

273, 27L).

Another eighty year old full-blooded lakah Indian by name of

Alexancer Green was even more explicit in his testimony as to merits

of pelagic sealing without firearms:

Q. Did you use harpcons or guns to kill sezal?

. A, Herpoon and spears too., Spears and harpoons.

Q. Vhy did you use spears and harpoons instead

of guns?

A. Oh, because it was too much noise and scare the seal
away. If you shoot seal, you see, they get scared, too ruch
noise, They could hear way out in trhe ocean. No »..alk in

canoe, When they hear other canoe, will leave,

(c) The fact that the akah Indians no longer take amy sezl in

the traditional manner cannot rightfully be attributed to governmental

restrictions upon a reserved treaty right but involves other completely

independent factarsas: (1) The dekah Indians today feel that pelagic

sealing as practiced traditionally and at the time of the 1855 Makah

treaty involves too great a nersonal rlsk since for the rost part they

lack the ancestral skill to take se2l in this manner; (2) the tremendous

growth of the cormercizl fishing fleets in the Pacific Coast waters has

caused the migratory seal herds to lay off even further from shore; and

(3) the palpable civilizing influence of the white mzn through the years

following the 1855 HMekah Treaty has lessened the desir

re of

the modern

Makah Indian to continue the ancesiral skills slong these lines.
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- z -
(Tr. 265, 266, 3L3, 3LL, 351)
(d) The right reserved in treaties by the Mekeh Indians, as well
as by many other Pacific Coast tribes, to fish and seal a¥ their usual
’ .
and accustomed places in common ¥ith citizens of the United States, is
a superior right in may respects. The Surreme Court has passed upon

this question in other instances where the extent of the righv has been

questionsd. (1) United States v. Winans, 198 U.S. 371 (1905) - fishe

ing rights secured to Yakima Indians at usual and accustomed places

in common with the citizens of the United States by the 1859 treaty-ﬂ
survives private acquisition of lands bordering Colurbia river by
grants i‘rom_ the United States or State of Washington. Said righfcs im-

pose a servitude upon future ownership of lands. (2) Seufert Brothers

Company v. United States, 249, U.S. 194 - upheld Yakima Indian's right

to fish at usual and accustomed places which lay outside of any area
ceded by these-Indians to the United States. -
(e) Such reserved fishing rights, however, are not so zbsolute,
exclusive, and unlimited that they cannot be limited or accommodated
to suit changing conditions where the circumsiances are such that the-
government actg}ng in its sovereign capacity must take reasonable and

proper measures to conserve and protect our natural resources for the

general welfare and benefit of 211 citigens. (1) Tulee v. State of

Washington, 315 U. S. 1081 (1942). - Even though the Yakima Indisns
by treaty with the United Sitates had reserved their right to take fish
at their usual and accusiomed places in common with the ciiizens of

the United States, nevertheless the State of Washingion was free to
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impose on Indians ecually with others such restrictions c¢i a pwely
regulatory nature concerning the time ard menner of fishing as are
necessary for conservation of fisn but they cannot charge 2 fee for
a fishing license since it is more akin to mere charge on the exer-
cise of a right reserved to the Indiens and any regulatory purpose

sought to be accorplished in this manner could be done otherwise.

(2) Makah Indian Trite v. Schoettler, 192 F. 2d 224 (1951) - The
United States Court of ippeals, Ninth C:’rcuit, in zpplying the rule
of the Tulee case (supra) passed upon the very treaty provision per-
tinent to the instant case and held that where the treaty guaranteed
plaintiff the right of taking fish at accustomed grounds and stating
the State of Washington had the burden of showing that regulation
prorulgated by it which limited the right was necessary for the con-
servation of fish.

Halibut Fishing

13. Up until 1888, Pacific halibut fishing off of Cape Flattery
and the entrance _to the Jvan de Fﬁca straits was proseg:uted primarily
by the northwest coast Indians; halibut, being a principal food item
of the Makah Indians. (See Finding 5 ante) Soon thereafter, with
the completion of coast to coast railway comﬁcaﬁion corrercial
fishing originated and expanded rap:’:dly coastwise covering a terri-
tory -some 2,000 miles 2long and up into the Bering Sea. (Def. Ex.
113 - H. Report 391, 72nd Cong., 2nd Sess.) |

Dr. William Thompson in his repart to the American Fisheries

Society stated:
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This great fishery is relatively new. I{ began with the
inaugursticn of stean transportation across the continent.
With the completion of the MNorthern Pacific railroad, the
first cerlozds of halibut were shipped through Tacoma to
eastern markets, * % % %

In 1888 the fish came from Cape Flattery; in 1910 the
vessels were expioiting scutheastern Alaska; in 1913 and
191);, the banks on the eastern side of the Gulf of Alaska
first received concentrated attention; in 1923 and 192L
the banks zalong the western side of the Gulf were first
fished in earnest; and now, vessels are going as far as
the entrance to the Bering Sea. (Def. Ex. 111, p. 126)
1h. With the growith of the halibut fishery as one of the most

important of the Pacific northwest, the ever increasing concentration
of highly efficient fishing 8ear &long the coastal fishing banks,
while producing an ever growing total yield of halibui taken, neverthe-
less began tc deplete this valusble food source with an alarming rate.
In 1913 a pezk yield of over 66 million pounds was taken, but since

P J= P P)

that date the figure has steadily declined until in 1918 1t reached

P

a low of barely 39 million pounds total catch. Unless.irmedi_a’ce steps
weTre takén to conserve the dt~zindling. halibut suopply, the Pacific f ish-
'ing‘banks would be completely exhausted of this species within a sha?d
period. - S A

(a) . During the period of 151k to 1916, Dr. William F, Thompson,
one of the pioneer experts in this field and a member of the Interna=-
tional Fisheries Commission, called attention to the decline in the
halibut fishery by noting the increase in work hours needed to com=~
DPlete each fishing voyage, by the decrease in the average number of
fish taken for each unit cf gear esmployed, and the reduced average

weight of the fish taken. (Def. Ex. L2) .
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* % % intense fishing on the halibut tanks of the coast of
British Colurbia and the United States has resulted in not

only serious depletion, but has made its influence fell
throughout the whole biclogical appearance of the species - -
% % %, The numbers still found on them /Fishing banks/

are so small, ard the percentaze of mature fish in this
population has fallen so low, that it appears imminent

that the halibut will drop to a minor position among

food fishes of the Pacific, (Def. Ex. 109)

Report No. 1 of the Internation2]l Fisheries Cormission (1928)
stales the followingg

The amount of gear now used on the older banks is about
two and one-half times the quantity formerly used, yet the
present catch is only atout LC per cent of the former yield
from these grounds. Under the stress of this great inten-
sification of fishing effort the sbundance of fish on the
older tanks has fallen enormously to 16 per cent of the
abundance in 1906, Where in 19C6 the caich per set of a
unit of fishing gear was nearly 3C0 pounds, in 1926 it wes
below 50 pounds. # % % % Accompanying this f211 in abundance
there has been a decrease in the average size of the fish
landed, and a great increase in the perceniaze of undersized
fish, (Def. Ex. 129)

15. A contributing factor to this steady decline is the halibut's
characteristically slow rate of reproduction; its period of maturation
being approximately 12 years. Thus, in a given period the intensity
of the depletion of a total fishery could be conééntrated within the
life span of one immature fish.

(2) Jozo Tomasevich in " International Agreements on Conservation
of Marine Resources; With Special ﬁeference to the North Pacific (1943)®
described the physiological characteristics of the halibut as follows:

The Pacific halibut is a "demersal' species of flat
fish living at the botitom of the continental shelf 2long
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the Pacific Coast, mainly in waters between 15 to 200
fathoms deep ard having a bottom temperature of 3¢ 8° c.
One of the most important characteristics of The halibut
is its siow growth. Only about 5C percent of females
are mature at the age of twelve years. Some reach an
age in excess of thirty years. The mele is always much
smallier than the female; the male seldom reaches a weight
of over LO pounds, while the female occasionally exceeds
300 pounds. ({(Def. Ex. L2)

(b) The International Fisheries Commission Report No. 1 (2928)
states:

The rapidity of decline is regerded as especizlly
serious because of the very slow growth of the halibut,
an adult being “rom 12 to 25 years, or over, in age. Hence
the present decline has taken place withim-the life span
of one halibut of ordinerily large size. As nearly all
the fish which are being caught now were spawned 8 to 10
years ago, the zbundance of the younger fish, which will
be annually availabie for capture in the next 10 years, has
already been established. If these are greatly reduced in
numbers, and the intensity of the fishing is maintzined, the
outlook for a future stock of spawning fish sufficient té
maintain the supply presents a hopeless picture. (Def. Ex. 129) .

16. The{ :p.réservation and utﬂizétion of the ri‘c’n Pacific ocean
halibut fishery has always been the mutusl concern of Canada and the
United States. As early as 1892, it was sgreed that a joint commission
should undgar_i:aké an overall and comprehensive study of the halibut
leading to.recormendations of measures designed to “insure pré‘becit'ioh“'” ~
and preservation of the species. {(Def. Ex. 38) An extensive report
was published, but no affirrative ac;tiqn was ever tzken. | In 1910
there were sent to Congress recommendations for a system of uniform
regula‘biéns for the preservation of food fishes ih Canadian-imerican
waters, but these were never adopted. (Def. Ex. 39 - Eouse Doc. 638 R

61st Cong., 2nd Sess.)
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17. In 1924 after rmch egitation, Caznedza and the United States
concluded a treaty estzblishing the Internzstional Fisheries Commission

which was designed solely to administer a program for the preservation

of the hzlibut fishery of the Northern Pacific Ocean. (L3 Stat. 18L1)

Subsequent c&nvenbions of 1930 (L7 Stat. 1872), 1937 (50 Stat. 1351),

and 1953 (67 Stat. LSL) continued and strengthened the regulatory

e

power of the Commission.

18. The Commission's prime power is limiting the halibut catch
by restricting the length of the fishing season. Artifical propaga-
tion of the species is impractical. By limiting the catch to that a~
mount which will perrmit replenishment of the stock through normal re-
production, a future supoly will be insured. The results over the
years have justified the Cormission's policy in this regard, and this
type of regulation hes not only proved sound and reasonable, but is
the assured method which will eventuelly produce in the years to come
a sustained oplimun yield without damage to future supply.

(a) Circular 1, International Fisheries Cormission (1936) states
the Commission's power to regulate as follows:

The most important power is that of limiting the catch

of halitut which can be taken from an area, This power is

stated in two ways in the treaty; first, as the power to

change the length of the closed ssason; and second, as the

power to set a limit to the catch. These reach the same

end because the lenzth of the fishing season determines

the amount which can be tzken., The intent was to see that

the Commission hzd the power to do the one essenbial thing:

namely to limit the catch to the amount which the banks can

produce without damage to future supply, and which will allow

sufficient reproduction to take place. (Def, Ex. 79)

(v) Dr. William F. Thompson, spezking on the feasibility of arti-

ficial propazation of the halibut, stated:
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It is a pity that mzan cannot effectively increase the
rate of survival. Each halibui lays as rany as & millicn
and a half eggs during a spawning season. As a result the
ocean waters contain vast nuwhers of fZoating larvae. No
hatchery could carry the larvae beyond a stage at which it
begins to take nztural food and the numbers in such stages
in neature is so vast, that haichery production would be
but 2 negligible percentage.

Unable to interfere, man finds himself faced with a
serious problem in the regulation of the marine fisheries.
(Def, Ex. 111 - "The Work of thre International Fisheries
Cormission Upon the Halibut! (1928))
(c) The first repart of the Internaticnal Fisheries Com~
mission (1931) sums up the problem of artificial propagation as fol~

lows:

Artificial propagation of hzlibut is for technical and
scientific reasons, impracticeble. The nurbers of young

that could be thus produced would be a minute part of

those hatched under natural conditions. Their culture

would be expensive and the young fish could not be kept

long after hatching. Hence, it is evident that the natural

suprly is overwhelmingly the most important, and that it

must be cared for. (Def. Ex 129, p. 21)

(&) The result of ‘br'e conservation measure adonted by uhe Cor-
mission, have not only stopped the decline of the nsncry but have im~
proved the condrblon of species and 1ncreased the abundance of the
halibut stocks on the banks. As stated in r.he Commlss:.on’s renor’c,

. humber 13, (19)48) #The accumulatlon of larger stocks has alreaay rade
it safe to permit the teking of an armual cateh of 55,CC0,C00. pou...ds,
an increase of 13,C000,CCO pounds over that obtai ed by the unrestricted -
fishery immediately prior to the inzuguration of regulation. Presant

increased catches are tzken with one-third less fishing effort than

before.t (Daf. Ex. 141)
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RETES

(e} Dr. William F. Thompson, defendant!s expert witness, testi-

-~

ne results of the Commission's conservation measures

ct
ct

fied as %o

over ihe years, as follows:
Resuiaztion increased the swck on the banks tremendously.
The ca‘bch per unit of year rose sherply from the date of
first res.,rlcuion. The restriction did this. It reduced
the take from the tank to within the linit which tle banks
were producing. (Tr. 2L1)

According to Dr, Thompson, if there had been no international

agreements or regulations designed to conserve and protect the exist-

ing halibut fishery, then -- ,

In my opinion based upon ry experience with other fisheries,
the stock of halibut would have been reduced to as low as a level
as it would have paid the corrercial fisherman to operate on
them. That level would have been so low as to reduce, in my
opinion, the total take from 211 sources. It would have re-
duced tAe svock of large fish for more than what happened.

(Tr. 2hh-215)

(£) Other comments on the positive results of the Corzﬁ...%:.on 's
regulaticn of the halibut fishery mzy be Toxmcl in To .asench “Inter-
national Agreements on Conservation of Marine Resom’ces“ (19}43) s pége
187: "The American~-Canadian halibut conservatich ipi'dgram; the first
international undertaking with tke purpose of consefving and rebuild-
ing a relatively depleted deep sea fishery, is on the way to complete
success in its primery purpose." (Def. Ex. 118); Barnes and Cregory,
"Northern Pacific Fisheries, (1939)," at page 2)42:. “The danger of
possible interruption to the halibut conservation work cannot be too
greatly stressed. At present the Pacific halibut banks are unques-
Vionably being rehsbilitated., This is a very delicate process, how-~

ever; the reserve so far built up is small, capable of being swept
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awey in one year of unrezuwlated fishing., To tring the banks back to
anything like their former siate of abundance will require years of
careful regulation.” (Def, Ex. Ll); Testimony of Miller Freeman, ex=
- member of the\ Internaticnal Fisheries Cormissions ;’From the moment
that regulation was applied along the lines which fesearch had indi-
cated, depleticn was arrested agd the curve of abundance turned up-
ward, The upward trend continued for twenty years and I am proud to
say that in 195L the North Pacific helibut catch was the largest ever
made even in the earljr days when the industry was fishing a virgin
stock.” (Tr. 191, 192)

19. The regulations proinulgated by the International Fisheries
Cormission estzblished a seasonal limit for the taking of halibutb
within the convention waters inclusivé of the Czpe Flattery é.rea. The
duration of the open season depends upon the time it ‘téik'es for fisher-
men worliﬁg a gi;sfen area to land the quota fixed by the Conmissi;'dn -
for that year. The calculated quota represents the total number c{f
halibut which a particular fishing band may safely yield that year

without damaging future supply. Said regulatioris are appliciéble' to

211 fisherman including the Maksh Indians without exception. (25 U.S.C. =

Sec. 772, Tr. 381).

A marked decrease in the length of the fishing season has oc-
curred since the advent of regulations. This has resulted from the
aburdance of halibut, counled with larger tfcips ard an increase in the
number of ships attached to the fishery. Over a five-year period,

-

"beginning in 1942 the length of the halibut season has been as follows:

s
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19L2, 2 months, 13 days; 19L3, 2 months, L days; 19LL, 1 month, 18 days;
19L5, 1 month, 15 days; and 19L6, 1 month, 11 days (Def. Ex. 1h2, Re-

port of Internztional Fisheries Cormission, 19L9 - p. 12).

20, The modern Makah Indian does not depend upon a subsistence

‘econory as practiced by his forefathers ai the time of the 1855 Treaty.

Besides engaging in commercizl fishing on his own, he may be em-
ployed by the fisherman's cooperative, work for other commercial
fishing interests, or work at the logging camps. Cormercially speak-
ing, the individuel Makah fisherman does not play an important part

-

in the coastal fishing industry since he finds it prohibitively expen-
sive at this time to outfit and equip a modern fishing vessel capzble
of competing with the commercial "lonz line" fishermen who work the
Cape Flattery waters and the Swiftéure Banks during the open season.
(2)  Plaintifft's witness, Charles Peterson, a Kakah tribzl coun-
c¢il member and 2 coﬁmercial Tisherman, testified that the Mekah Indians
ordinarily fished the Swiftsure Banks for halibut from open canoes with
harnd lines and that since comrercizl fishing boats using modern "long
lineF equipnent are able to saturate a large area with hoods, it is
impossible to take halibut in any great nmurbers by singlg hand lines.
(Tr. 332-336) 1Mr. Peterson spoke further of the_tremendous expense
of purchasing modern fishing gear (Tr. 336). He stated that a smailer
boat can cost $17,000 and that "sorme of the newer vessels thet are equippea
to fish halibut and combine their use for other fishery, they run 850
to 375 thousand dollars." (Trs 337)

(b) r, Peterson testified further thzi trollinz for salmon on a
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cormercial basis is his main occupation today.

Q: Do you get the fish that you then dry and preserve for

~ future use in your home, or are you in the commercial
business?

A: Well, we .do troliing., We do more or less a cormercial

fishing. We save what we feel like and cure them and
salt them and dry them, can them. Like I say, we are
educated now, we don't confine our food to dried seal
or dried fish.® (Tr. 348)

(c) In 1950 Mr. Péters§n on another occasion and before another
tribunal testified that during the 1942-19L:3 season ﬁhe anmial income
of the Makah Tribe (population LéL) total $206,050, of which $55,000
represérrbed totzl income from fish sold for cash. This was in_ addition
to these fish taken for the personal consumption of the mer:ber’s' of the
tribe. (P1. Ex. 14, pp. 82, 1C1) .

(8) Plaintifft's wiiness, Ermest Robert Soeneke, Vice-Chairman of
the Nakah Tribal Council, identified himself as a fish buyer and co-
partner of the Bay Fish Corpany, testified in this case that during
the past season (1935) the number of saleable halibub taken by the Maksh
fishe;rmen aver#ged about one hund;‘ed pounds, per man per day (Tr. 351)

In 1950 witness Soeneke testifying in another matier before another
tribunal stated that during the three-year period of 1947, 1948; and “
1949, the itotel amount of 21l fish landed by lakah fishermen .?;t his .
company exceeded SCO, CC0 pounds of which 150,000 pounds were halibut,
(Pet. Ex. 16, pp. 197, 198)

(e) Plaintiff's witness Kenneth Ward, Chairman of :the Makah Tribe
Testified that in the past ten years hzlibui fishing has not played an

important part in the economic life of the tribe.
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et

®

Wiell it hasn't don
tribe lately on zcco
of people who zare f

too rmch for the econory of the
unt of the restrictions and the amount
ishing out there.® (Tr. 361)

[20Y

He stated further that around the Swifisure Banks at 2 given iime
.can be found perhaps one hundred to.one hundred {ifty fishing boats.
(Tr. 363-363)

2l. By entering into internstional agreements with Canada to
conserve, protect and restore the depleted Pacific halibut ocean
fishing, the United States did not deprive, ebrogate, or deny to the
Makeh Tribe of Indians any right which they may have reserved under
Article IV of the 1855 Makah Treaty to fish in common with all citi-

zens of the United States at usuazl and accustomed grounds and stations

becausez

(1) Such fishing rights as gusranteed under irt. IV 6: the 1855
Makah Treaty are not so absplute, unlinited, and exclusive in that
they cannot.be acbommodﬁfed anc adjusted to meet changing circumstances
where the Government rust irmpose reasonazble regulations designed to
conserve and protect our natural resources for the benefit of all.

Tulee v. State of Washinzton, 315 U.S. 1081 (1942), Makzh Indian Tribe

v. Schoettler, 192 F, 2d 24l (1951); and

(2) The defendent has shown by overwhelming evidence (fpr the most
part undisputed) thét the seasonzl restrictions, imposed upon the
Pacific coast halibut {ishery by regulations promulgzbted and adopted'by
the International Fisheries Cormission, pursuant to the Convention be- |

tween Canada and the United States, are fair, reasonable, and absolutely

necessary to conserve, proteci, and rehebilitate the halibut sreciese
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Tulee v, State of Washingten,

Maken Indizn Tribe v. Schoettler, supra -

-See Finding 12,

(3) The reserving of ¥akah fishing rights at ususl and accustomed
places under the 1855 Treaty was fourded upon the need of the petitioner
tribe t; maintain its then subsistence econory which was based primaily
upon the immediate g{gﬁucts of the sea, and in no sense was this treaty
provision a guéi;;tee of future commercial fishing rights.

(L) Petitiocner has failed to prove that in complying with the
regulations of the halibut Cormission, or by their enforcement, the
individual members of petitioner tribe suffered a deprivation to the

extent that they are unable to susizin their immediate wants or that

of their families consistent with a subsistence economy.

- /s/ EDGAR E. WITT
. Chief Commissioner

/s/ ®i. ¥. EOLT
- Associate Commissioner






