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Warren J. Gilbert, v i t h  ~ k o s  
was Ra~;:ood S z n ~ l i s t e r  , Frederick 
X. Fost, !klcoh S. f,lclcoS, 
Attorneys for Pe t i t i one r .  

Dondd El. I:srshell, x i t h  xhorz 
was Ik. Assistant  Attorney 
Gerterzl Perry W. >:orton 
Attorney f o r  D e f e ~ d m t .  

Xitt, C2ief Comissioner, delivered t he  opinic~n of t h e  COP 

Pe t i t i one r  herein, t h e  Kikizlfus Tribe of lndians, a l l e g e s  

o m e r s h i p  of c e r t a i n  land ceded by t h e  Point  E l l i o t t  Treaty of 

rn January 22, 1655, (123tzt. 927, I1 Kapp. 669) .  k 2 . t  it received 

En unco~sc ionab le  consideration therefor ,  end it a s s e r t s  claim 

f o r  i t s  v a h e  a s  of the date of cession, l e s s  t h e  c o r s i d e r ~ t i o n  

received. 

Tne defemiark a l leges  t3z.t t h e  c l a k  i s  b a r r ~ d .  by t h e  de- 



% 

iss::es.in-robed i n  the  present claixi i-rhlch i s  h s e d  u-on alleged abor- 

i g i ca l  h d i a n  t i t l e  es tz3lisked. by e;rclusive use and oc cucancy. PIorz- 
. 3 -  

over, pe t i t ioner  b r i n ~ s  t h i s  s u i t  under ~ r o v i s i o c s  of t ne  Inclian C la im 

~ u m i s s i o n  Act, which acthorizes the  judicia l  consideration o l  Indian 

r i g h t s  t h z t  xere  not recognized a t  the  the of the  judgzent plead i n  

bar. 
-L 

B e  Kikial lus  uas one of the  Indian bands, who were ore cf the  

p a r t i e s  t o  t he  Treaty of Poiat  E l l i o t t ,  n a ~ e d  both i n  i t s  p reaAle ,  

2s szch, 2nd a lso  a s  a signatory thereto. The Ceferdmt denies t h z t  

p e t i t i o n e r  i s  sccccssor i n  i n t e r e s t  of the  t rea ty-s igr i rg  Kikial lus  

( D f ' t .  ar., 2. 7). %.ere were no boundariss s e t  out i n  t h e  Point 

GELiott Trezty, as  t o  individual  grou?s o r  t r ibes .  Deferdznt, i n  t h e  

Point  E l l i o t t  Treaty, s imply took a cession o f  z large are2 of land 

what i s  now t h e  north-;%stern par t  of t h e  S t z t e  of Washington f ron  

scm twe~ty-two o r  ti-renty-three Indian t r ibes ,  bznds and/or g r o u p  of 

t h a t  arez, 'his pe t i t ioner  claims 2 cer ta in  portion of t h z t  csss ion  

as the  l a ~ d s  t o  which they (Kikizllus) held zboriglnzl , or  I n d i m  

t i t l e ,  "or such s z ~ l l e r  portion as  cordoms to  t h e  proof' offered." 

Tt?e p e t i t i o n  Zescribeci the  l a i d  so c l a i ~ ~ e d  as folloxs:  
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thence in a Bortheestorly 2i rect ion i n  2 s t r a i g h t  l i c e  
t o  center point of Section 35, To~mshFp 34 North, Rag2 
4 E.'d.3i.; thence i n  a Soutkresterly d i r ec t i on  in a 
s t r a i g h t  l i n e  t o  the  Borthrest carrier of Sect ion 18, 
Tawnship 31 North, Rmge 3 Z.W. K.; thence i n  a North- 
westerly d i r ec t i on  i n  a s t m i g h t  l i n e  across  Point  
Susan F l a t s  and on across I iy r i~gs tcn  Sly and Cmazo 
Is land t o  point of beginning, s i t u a t e  i n  Is land,  Skaglt  
And Snohozish Counties, S t t t e  of Xashisgton (Pe t i t ion ,  
Par. IV) 

Pet i t ioner  a l l eges  the  mount received by it f o r - i t s  cess ion 

was unconscionable znd t ha t  t he  fair  =d reasonable value of lands  

"occupied by c l a h n t s n  a& taken by defendant was t h e  sun of t h i r t y  

mil l ion dol lars .  

The i s sues  f o r  d e t e d n a t i o n  a t  t3is s tage  of 

l imi ted by s t i p ~ l a t i o n  7f the  par t ies  t o  the questions 

i t y  of pe t i t i one r s  t o  maintain t h i s  act ion a d  (2) what 
- .  

0 

t h e  case a r e  

of (I) capac- 

u e z ,  i f  any, 

d i d  pe t i t ioner ' s  ancestors o r  predecessors i n  i n t e r e s t  exclrrsively 

use and occup~.  
- - 1. - * 

The s ircumstances sxrrounding t he  negot ia t ion and execution 

of t h e  &ezty of Point E l l i o t t  of J m a y  22, 1855, have been s e t  

f o r t h  in severa l  p r i o r  cases (See Snohomish, Dkt. 125, 4 Ind. Cis. 

. -  - . - 
Ihe Kikiallus Indians were i n  aboriginal  tines v a k o u s l y  

est imated t o  have a population f ron 75 t o  160. The l z r g e  t r a c t s  of 

l and  on northern Canzzlo Islznd a d  on the  min l and  claimed by t h e  

p e t i t i o n e r  appear t o  be i n  excess of reasonable bounds of need f o r  

use, by t h i s  admittedly t r i b e  o r  b a d  of f ish-eat ing h d h ~ s .  

' b e  E k i a l l u s ,  like other  fish-eating In&ians of t h i s  =ea, r q e d  
\ 

over r i ve r s ,  b ags and i n l e t s  a d  la& contiguous i n  t h e i r  canoes 



7 ind. C1. Cca, 456 472 

i n  the i r  +est f o r  szlnon, c l z ~ s ,  Serries, roots, fox1 and s m z l l  g a e .  

The subsistsnce hzbi t s  =ti soc ia l  l i ' e  of the Kikiallus were, i n  f ac t ,  

- 
charac ter i s t ic  of t r i 5 e s  i n  the rzzet Sound area, except they zpparent- 

C 

l y  were no t  slave-holders. TheLr su5slstence zi-ea, exclusively used 

and occu?ied by Kikiallus,  seems t o  us t o  not extend grea t ly  beyond 

t h e i r  hmediate v i l l a g e  area, as we have s e t  out i n  Finding 10; which 

area includes l a d  a lorg  the s b r e  on the  north par t  af Cvnano Is- 

land as well. a s  the South Fork of the Skagit RI ~ e r .  
1 

In d e t e r ~ i n i r g  the  aboriginal  boundaries of pet i t ioner  lands from 

the  evidence i n  t h i s  record, we are  dz-ost e n t k e l y  l i n i t e d  t o  t e s t i -  

mony of modern Indians and data compiled frm informants of modern 

tines, since the e a r l i e r  records are of such fragmentary character and 

mention l i t t l e  nore than a v i l lage  t r i b e  or  band of Indizns "on the  
-- 

--- Kikiallus '~5ver.  h e  snzll s i z e  of this band of Skagit-speaking In- 

- dians was apparently such zs t o  czuse missionaries 2nd goverrment men 

t o  ignore them e n t i r e l y  or, at nost, t o  mke  bare mention of them. 

B e  gik ia l lus  were prir-cipally s i tuated i n  a v i l lage  on the  south 

fbrk of t h e  Skagit River +nJ. s ~ o k e  the s a e  Shagit d ia lec t  as Skrgits. 

&ny ethnological m i t e r s  c lass i fy  them as a "Skagit -subtribe. 'I How- 

ever, these ' c lass i f ica t ions  >:ere of a brozd and g e ~ e r a l  cature 2nd the  

ethnologists mentioIlir-g IWziallus a d  Skagit p k i n l y  q m l i f y  t h i s  class- 

i f i c a t i o n  as having no p o l i t i c d ,  hp l i ca t ions .  br. C. I.,. %ley, 111 ~. 5;) 

Dr. George Gibbs, in 5 s  Beport of -qlor&ions z t  page 432 stated: 

. , . . S t e i l a ~ . d s h ,  w5ose corntry is on a s t r e a  
bearing t h e i r  name; and s t i l l  north of  the^ the Kikizllus. 
No opportunity has S f o r z e d  i t s e l f  f o r  accurate inquiry ik 
t o  t h e  nmbers of e i tker ,  'Eie f i r s t  are  s a d  by soiiie: t o  
anount t o  b:o hu~dred ,  w?.iLe the l a t t e r  ray p e r h p s  be s e t  
do~m at seventy-f ive  , 
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Ths record esta5l ishes tha t  t he  Xikiallus Indians trere an abori- 

gin& baad id%:? one p r i m i p d  v i l lzge  s i tua ted  on the  winland k i t h  

use areas on adjacent i s l a n b ,  especial ly  the north coast of C z ~ z n o  

Island. We have noted i n  d l  of t h e  cases p r e s e ~ t e d  57 t h e  fish-eat- 

ing indims of t h e  Fu.7et Sound area tha t  they  co~mingled f r e e l y  with 

t h e i r  neighbors as a general practice and roared i n  t h e i r  cznoes over 

a wide expanse of r ivers ,  bays and in le t s .  The Kikiallus food g ~ t h e r -  

ing a c t i v i t i e s  e,utended northwestvzrdly t o  Deception Pass b etween 

Fidalgo I s l a d  and %idbey Island, southwzrd aound  no Island. 

Some modern i n t w m a t s  s t a t e  they rowed overlmd sooe e ight  o r  t e n  

~ d e s ,  eastward t o  E<ckrray's W e ,  and northward up the  Skagit Rive2 

past 2-k. Vernon. The areas north of t h e i r  village were a l s o  used by 

the Skagits, l!ookachanps and Bs i&g . i i l t s .  Fney shared t h e  use of 

areas eastward with the  B s i = g d g w i l t s ,  the  Eookackz~ps, znd also the 

Stlllaquanish, Joint use of Deception Pass, Fki6bey Is lznd uld par t s  

~f Camano Island was mde by the Skagit, Snohor;ish, Svinonisbt, S d s h  

and Stil,lagu+iish Indians (sally Snycler. 2 Tr.  pp.60-73). (These jc in t -  

ly used areas a re  =eluded from t h e  lands found as belonging t o  ~ e t i t i o n -  

e r >  

The delendvlt t r ea t ed  with the Ki Iua l lus  zs'a sepzrately m e d  group 

in the  Point E l l i o t t  Treaty, The K i k i d l u s  were a single autonq~ous 

e n a g e  xhich constituted t h e i r  e s sen t i a l  l a d  u s i e  u n i t ,  They rovlled 

along the south fork of t h e  Sk~git ?Lver ( lorzer ly c d l e d .  "WdB lus PZVW"), . 

t h i s  case of zny pol i t ic21  control exercised by the S k a g i t s  over t h e  

f i l i a l l u s ,  Xe conclude the Kikiallus vere a s e p r a t e  iden t i f i ab le  grou? 



7 Ind. C1. Coa. 456 475 

?ke boundzries of IiiIuallus zreas of lznd exclusively used arid oc- 

cupied by the= i n  aboriginal t i r e s  2re detexined i n  F i n d i ~  Ro. 10. 
-. 

The area of tl-ieir p r i n c i p l  -&llage s l t e  i s  zt the upper,-.ost confluence 
- 

of the  nmerous t r i5u ta r i e s  (or sloughs) bra,xhir?g off  I'rom the  south 

fork  of the  Skagit River ( ~ f t .  %-, 2) ?he vil lage s i t e  and.land c i r -  

cumscribed by the sloughs f o m  a hezrt-shaped t r ac t  of l a d  p a r t i c u k r -  

ly described i n  F i n d i x  No, 10. ' in Docket 125, Snohonish Tribe ( ~ i n d -  

i n g  E?o, 9) we nentioned the separzte use and occupancy of C-o Island 

by Kikiallus and Snohomish Indians zs reported by Upchurch i n  the Pacif ic  

Korthwest &ar t  erly,  

Upon the  issue of successorship of petitioner, we have summarized 

t h e  evidence under F i ~ d i n g  2 or" pet i t ioner 's  ~ s n b e r s  and of e a r l y m i t -  

ers  a s  t o  t h e i r  ancestors cons t ih t ing  the aboriginal b a d  of Xikiallus 

Indians, This i s  not refuted by 2n-y t es thony  ofzered by defendat, De- 
. . 

fendant 's  expert, D r .  Riley, stzted, "?"ne group of modern Indians t h a t  

forms' t h e  KiEciallus a re  presumably the bescendats , , , ," (Dft. Zx. 1, 

Ch. 11). But defendant i n  i ts objections to  the pe t i t ioner ' s  Zecyested 

Finding 6 on i t s  successors:lip, adzionishes that  no presumption i s  avail- 

a51e t o  ~ e t i t i o n e r .  Ve conclude, however, sizce the  t e s t b o n y  of pet i -  

t i o n e r ' ' ~  witnesses s t a d s  &peached by any testimony offered by de- 

fendult, u l d  alt5ocgh the record is  not vo1.uninous with evidence on the  

point ,Wsi? due 50 t he  snallness of t h i s  band, b g  rezson of which t h e i r  

successorship t o  the rig'ts and interests  of their  forebezrs was not 

formalized by such records as were kept by the la rger  t r i b e s  of 111d.i.a~ 
P 

whose chiefs of ten included nzn >iho had the benefit of a f o n i d  e 5 ~ c a -  

t i o n  o r  h-hose larger  po?ulation at t racts?  nor= a t ten t ion  of the  eth- 

nologis ts  ~ o v ~ r ~ l l i ~ n t  Zen than ciid the s d l  b a d  of Kikiallrrs, 



The date of r a t i f i ce t ion  of the Trzaty of Point E l l i o t t  3y the 

Yi?e Uriited Stztes Senate, !&xi? 8, l l j ? ,  const i tutes  the  date of 

taking of the  Kikialias lands descrT~zci i n  Finding No. 10. 

The question o l  unconscion~ble consideration f o r  l ~ n d  ceded by 

the  t ~ e a t y ,  and other credi ts  or  of reservation lands s e t  aside 

under the t rea ty ,  or  of any other lznds which may haire been a l l o t t e d  

o r  acquired by pet i t ioner  or by the i r  ancestors and predecessors in 

i n t e r e s t  from the defendad, s h a l l  be the  subject of fnr ther 'hear ing 

and evidence, together with the question of t h e  value of sz id  lands 
"- 

I concur: 

Edna  E. S i i t t  
Chief CoL-sissioner 




