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xas li-. A s s i s t a n t  At torney  Gen- 
e r a l  Per ry  h!. Forton, 
At torceys  f o r  Defendant. 

F l i t t ,  Chief Coir~zizssiorier d e l i v e r e d  t h e  opin ion  of t h e  C o d s s i o n .  

The p e t i t i o n  in t h i s  case p r e s e n t s  cl&n i n  beha l f  of t h e  t r i b e  

Is l a n d  S k a g i t s  . ::e f i n d  t h a t  p e t i t i o n e r  group 

A c e r i c a n  Ind ians  w i t h i n  t h e  meuling of  tfi'e Ind ian  Claim Comi!ssion 

Act (60 S t a t .  1049) a d  as such i s  e n t i t l e d  t o  m a i n t a i n  t h i s  czuse of 

act ior? .  

P e t i t i o n e r  dleges t h a t  t h e  United S t a t e s  by t h e  Po in t  E l l i o t t  

T r e a t y  of Jmux- 22, 1355 (12 S t a t .  927, 11 Kzpp. 6 6 9 )  secu red  a ces-  

s i o n  of Ixdizn land e j o r i g i n a i l y  belox=lng t o  s a i d  p e t i t i o n e r  f o r  a n  

~ n c o n s c i o n & l e  cons ide ra t ion  ( T e t i t i o n ,  Par. VII). Tne l a n d  ceded t o  
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the  Governiient i n  t h e  P o i r t  E l l i o t t  Treaty  5y vzrious t r i b e s  and bands 

of Indians  consisted of a l a rge  a r e a  i n  what is  now t h e  nor thwestern  

p a r t  of t h e  S t a t e  of 'Jashington and p e t i t i o n e r %  c l 3 i 1  i s  a s p e c i f i e d  

por t ion  of the  lands s o  ceded t o  t h e  United States. 

The only i s sues  t o  be de temined  a t  t h i s  t i n e  a r e  (1)  whether p e t i -  

t i o n e r  has capaci ty  under the  Indian C l a i m  Camiss ion Act t o  main ta in  

t h i s  ac t ion ,  2nd (2)  i s  it successor i n  i n t e r e s t  t o  t h e  o r i g i n 2 1  owners 

of t h e  land involved; and (3) whether pe t i t ioner  o r  i t s  predecessors  i n  

i n t e r e s t  he ld  abor ig ina l  Indian t i t l e  t o  t h e  land desc r ibed  i n  t h e  p e t i -  

t i o n ,  pa ragraphn ,  o r  any port ion thereof  (I Tr. P. 3 ) .  

3ince the  first winite contact  with t h e  native i n h a 5 i t a n t s  of t h e  

? v e t  Somd area ,  h i s  t o r i c z l  so-xces  have ref  errxi t o  "Skagit  Irxiians " 

a s  being located  on p a r t s  of %idbey I s l and  arvl z'oout t h e  nouth of  t h e  

Skagit  River. It i s  a l s o  t r u e  t k a t  "SkagitH fm e a r l y  t imes  has  been 

used as an i d e n t i f i c a t i o n  of one d i a l e c t  of the S a l i s h  language. George 

Gibbs, Governor s t even ' s  able a s s i s t a n t ,  i n  pre-treaty t b e s  def ined  

"Skagitn as a d i a l e c t  s ~ o k e n  by a t  l e z s t  four  t r ibes .  But a s i d e  fmrr 

t h e  usage of nSkagitn a s  a c l a s s i f i c a t i o n  of d ia lec t ,  Gibbs a l s o  de- 

scr ibed not  only  "Skagitn a s  an e n t i t y  of  k e r i c a n  Indians  b u t  z l s o  drew 

a d i s t i n c t i o n  between " u p r i v e r n  bands of 3ke~i t . s  a d  those  s i i u ? - ~ c d  

along t h e  mouth of the S k q i t  River a d  on ':Tr!iCoey I s l and .  T'hlc 

pie usage of t h e  word tTSi<a=ittl i n  reference s o r e t k e s  t o  "Sku- a- t-- . 

- 
and at  o t h e r  ti.nes i n  reference t o  the  Skagits  res id ing on c e ~ t r a ~  L..LLD&Y 

I s l and  and t h e  lower port ion of the  S l c a ~ i t  River, and a t  o t h e r  ti-zs I<,-: 

i n  r e f e r e n c e  t o  those Indians res id ing clonz t5e m p e r  por t ion  

Sk2gi.t River has siven r i s e  t o  confusion controversy i n  Ind iz - ,  
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I n  1934 d e c i s i o n  which an teda te s  t h e  Indian  Claims CozrAssion 

Act of  1946 (~w, . iz i i sh ,  e t  a l .  v .  ' Jnitad S t a t e s ,  79 C, Cls. 530, Find- 

i n g  I V  end Op., p. 581). me Cmrt of C l ~ i z s  found t h a t  t h e  hi 

Tr ibe ,  S a s h ,  kPni&ey I s l ands  Skagi t  and Upper Ska:it, a o r g  o t h e r s ,  

were p a r t i e s  t o  t h e  Poin t  E l l i o t t  Treaty.  

I n d i m  Aqent lane i n  an annual  r e s o r t  o f  1549 noted " the  Skagets  

l i v e  on t h e  Skagit r i v e r  down t o  t h e  ocean, toward t h e  n o r t h  end of  

kk idbeg  s I s l a n d ,  a t o t a l  number about 5C0 -x- 33' s. " 

George Gibbs, i n  1854, c l a s s i f i e d  t h e  Xhidbey I s l a n d  S k a g i t s  as a 

s e p a r a t e  i d e n t i f  i a j l e  g o u p  of Indians  i n  t h i s  language, " the  next  

t r i b e  proceeding northwzrd a r e  t h e  Sl tazi ts ,  who l i v e  on t h e  m i n  around 

t h e  n o z t h  of t h e  Skagi t  Fiver ,  and own t h e  c e n t r a l  p a r t s  of \ k idbey  I s l u l d ,  

t h s i r  p r i n c i p a l  ground 5eir-g t h e  neighborhood around Pennls  cove," 

Also  y e - t r e a t y  r epo r t s  of p r i e s t s ,  e-xplorer,  and ~ o v e r n ~ e n t  nen, 

Blanchet ,  Eolduc, Kautz, Vilkes,  and o t h e r s  a l l  c e n t i o n  t h e  Sachets ,  
.3 

S h a t c h e t s ,  Ssaga t s ,  e t c . ,  a s  l i v i n g  on Widbey I s l a n d  and ad jacen t  areas. 

The Goverment E e n . t r e a t e d  with t h e  S k a g i t  i n  t h e  Po in t  E l l i o t t  T r e a t y  

and a l s o  before  and z f t e r  s a i d  t r e s t y .  The f o u r t h  s i g n a t u r e  t o  t h i s  

t r e a t y  i s  l t~o l i ah . ,  Chief of t h e  Skag i t s  and o t h e r  a l l i e d  t r i b e s . "  It i s  

w e l l  known t h a t  Goliah a s  w e l l  as Chief K e e t l m  and o t h e r  prominent S k z g i t s  

r e s i d e d  on 'dhidSey Is land.  

S a l l y  Sn>der,  p e t i t i o n e r ' s  e t h n o l o ~ i s t ,  po in ted  ou t  i n  h e r  t e s t h o n y  

t h a t  v a r i o u s  3-ethods were used i n  Il ldian c l a s s i f i c a t i o n  mong s c h o l a r s  xno - - - 
have c a d e  s p e c i d  s t u d i e s  of iridians azd t h e i r  c u l t u r e ,  p a r t i c u l a r l y  i n  

t h e  Puget SoCr,d regi2n. Soze c l a s s i f i c a t i o n s  used a r e  e c o l o g i c a l ,  geo- 

~ r a p h i c a l ,  l i n g u i s t i c s ,  t r i b a l  c s s t e  s p t e z s ,  p 0 t l a c 3 n . g ~  e t c  . 3112-dzr 
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comnented tha t  i n  her c l a s s i f i c a f i o n  t h e  t e r n  " t r ibe , "  among Indians  of 

t h i s  region, xould be applied t o  a group of h d i a n s  inha:?iting, ordinar-  

i l y ,  contiguous t e r r i t o r y  with a degree of s o l i d a r i t y  t h a t  would approach 

a p o l i t i c a l  l e v e l  -- something more than by mere physical  hab i ta t '  o r  eco1- 

og ica l  grouping. I n  d e i ' i ~ i n g  t he  h r e r  Skagits  a s  a t r i b e  she drew a d i s -  

t i n c t i o n  betxeen them and the  up-rivm (upper) Skagits  (I1 Tr. pp. 12-U) . 

It appears beyond c y s t i o n  t h a t  these  Skagits spoke a corrmon d i a l e c t ,  

rozzerl z30ut "ag&:?er i n  t h e i r  cances arom? !kidbey Is land and lower por- 

t i o n s  oT t h e  3Icagit River, constructed polc barricades a t  perm's Cove a s  a 

cornon refuge against  t h e i r  con-ron enemy, t5e k e e n  Char lot te  Indians o r  

t h e  "Yugolt&" of Frez ie r  3 iver .  ' hey  poLlac3ed together,  had a r e a s  of re -  

l i g i o u s  cerezonies,  buried t h e i r  dead i n  B conon  cecetery,  had a r b i t r a t i o n  

councils  t o  s e t t l e  i n t e r c n l  disputes,  follo-.~ed the  leadership  o t  Chief Ree t luz  

and o thers .  perhaps, t h e i r  s o c i a l  order appeared crude and l o o s e l y  k n i t  

:<hen compared t o  suck, groups as the  poverful  a d  warlike confederacy of " the  

Six Nations" &Gong the  I r o q u ~ i s , ,  and o ther  organized t r i b e s  e a s t  of the  His- 

s i s s i p p i ,  never theless ,  we hzyre concluded upon the bas i s  of t he se  f a c t o r s ,  and 

in t h e  l i g h t  of t h e  h i s to ry  of Goverment negotiations i n  t r e a t y  t i ~ e s  t r e a t -  

ing  with them arid t h e i r  leaders a s  representa t ives  of " t r i b e s  and bands: that .  
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Pe t i t i one r  has established t t z t  i t  i s  the successor t o  the  a jo r ig -  

i n a l  t r i b e  of Lei-rer S k a ~ i t .  Indians. The testhony of t h r e e  mep-bers of 

p e t i t i o n e r  whose ancestors tiere wel l  kno7.m Skagit  Indians, i d e n t i f i e d  by 

t h e i r  na t ive  cu l tu re ,  1792-1850's. 

This C o ~ s s i o n  b e l i w e s  tha t  pe t i t ioner  has es tab l i shed  t h a t  it i s  

the  successor t o  t h e  aSori,oinal t r i b e  of I m e r  Skagit  h d i a s .  The t e s t i -  

mony of t h r ee  nenbers of pet i t ioner  whose a c e s t o r s  were we l l  known Skagi t  

Indians, i d e n t i f i e d  by Blanchet, Bolduc, acd o thers ,  who cvoe i n  con tac t  

with t h e  Indians on Whidbey Island and the North Fork of t he  Skani t  River, 

suapor ts  our Finding KO. 10, thz t  pe t i t ioner  represents  t h e  descendants of 

s a id  abor igines  and i s  the  successor t o  sa id  abor ig ina l  group o r  t r i b e  of  

Anerican Indians. 

The four th  s igner  of the  Poirtt E l l i o t t  Treaty i s  subscribed "Goliah, 

Chief of t h e  Skagits  and other tribes. ' '  Y'en considered with Colonel 

S i r ~ ~ o n ' s  r z ~ o r t ,  t h i s  f a c t  consiclered with other e z r ly  r epo r t s  o f  Skag i t s  

on Whidbey Islad s e t  out  i n  our Evidentiary Findlng No. 10, e s t a b l i s h e s  

t h a t  Chief Goli&.'s Sroxp of Skagits were a pa r ty  t o  t h e  Poir-t E l l i o t t  

Treaty  2nd t h e i r  p r i nc ipa l  resideme, a t  l eas t ,  was on c e n t r a l  Whidbey 

Is land. 

' he  v d d i t y  or̂  the  t r e a t y  i s  not challenged by defendant bu t  on ly  

t h e  i d e n t i t y  of "so-called Lower Skzzit Tribe o r  WnidSey I s l azd  Skagi t s ,  " 

a s  a party t o  such t reaty .  

P e t i t i o n e r  seeks addi t ional  compensation f c r  l a d s  ceded by t h e  

Lower SkagFts under the  t e n s  of t h e  Sor tant ioned Poiat  E l l i o t t  T r e t t y  

- 
(12 Stat, 927; -11 Kz-?. 669) m a  alleges such Indians he ld  exclusive  use 

. - 
and occupancy 02 lands described bj- metes xzd b o n d s  i n  tine p e t i t i o n ,  
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Par. IV. Szid l z n d s  of Island. and %z i t  Counties, Yashington, g c n z r a l l y  con- 

? r i s e  two p=cels ,  na;r;ely, a l l  t h a t  zor'tion o r  Xhidbey Is lend sou th  fror;: 

Dugula Bay and n o r t h  of t h e  e n t r x i c e  t o  Holms Hzrbor and a t r i a n g u l a r  shaped 

area  on t h e  m a i m d  g e n e r a l l y  c i rcuzsc r lb ing  so m c h  of t h e  S k a g i t  River  as 

comprises the  Ilorth Fwk, fro= an ap;r about t h r e e  n i l e s  nor th  of 1-X. Vernon, 

with one l e g  es-tended dotm t o  a point  on Skagit  Eay near  S w i n o ~ i s h  Slough, and 

t h e  o the r  l e g  roughly d i v i d i i n g  i n  h L f  t h e  a r e z  between t h e  )Iorth and Socth 

Fcrks of t h e  S::agit River, and x i t h  t h a t  segzent of Skagi t  Bay s h o r e l i n e  t h u s  

cut  b J r  these  f c r z i n g  t h e  base of t h e  t r i v l g u l a r  t r e c t  cl&-ed. 

The loca t ions  of v i l l ages ,  c z ~ p s i t e s  and use a r e s s  of t h e  S!cagit 

- ..-re r e  d e t a i l e d  by p e t i t l o c e r  I s  e thnologis t ,  S a i l y  Snyder. ( E n d i n g  11)  

S ~ y d e r  i n  h e r  tes- t izony ir. t h i s  case loczted  and exp la i red  t h e  p lace  

Cmes s e t  out on t h e  n2p. ( ~ l a i ~ ~ n t ' s  Zxlhibit 4) with a b o r i g i n a l  bound- 

a r i e s  d e l i n e s t e d  i n  red penci l .  She reported S k i s i t  -&ll:;ges beginning at 

t h e  riorth erd  of :&idbey arid along t h e  e a s t e r n  c o a s t l i n e  down t o  Holrnes 

o r  Snyder l i s t e d  Ben Ure, D;l,mlLa Bay, Crescent b r b o r ,  Oak Sarbor ,  

Penn Cove, I<omoe 1s Landing, Lo% Point,  Snakelun Point  and Greenbnk,  and 

on t h e  nainland o p p s i t e  Bzld Is land,  a t  t h e  fo rk  of t h e  Korth a n d  Sonth 

Forks of t h e  Sitzgit River z ~ d  Rear K t .  Vernon, a l l  a s  permanent Skzg i t  v i l l z g e  

s i t e s  (I1 Tr. pp. 25-40). 

This Cozixission bel ieves  t'nzt t h e  e v i d e ~ c e ,  both of modern s o m c e s  arid of 
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I n  cons ide~ ing  the issue of aborigir.al boundaries of t e r r i t o r y  exclu- 

s i v e l y  used and o c c u p i ? ~  by p e t i t i o ~ e r ' s  I n d l a i  predecessor -- t h a t  i s ,  

possession t h a t  was r ea l ,  and not nere ly  cons t ruc t ive  -- t h a t  was exclu- 

s i v e  and not j o in t l y  used o r  held ir, comon with  o the r  groups -- we have 

noted two pa r t i cu l a r  portions of the  areas  claked by  p e t i t i o n e r  which 

c l a i n s  are not supported i n  the record, because s a i d  a rea  were not z- 
clus ive lg  used o r  possessed by .$hidbey Is land.  Skagi ts  . 

Claimant's map, Zdqibit 4, shows a broken red l i n e  marked 

"Svrino;aishn a t  h,&a Bay. The areas around Deception and Canoe Passes 

on t he  north of !%idbey were widely used by t h e  1ii2rine-oriented Indians 

of t h i s  area,  especia l ly  Kikizllus, Skla l lzns ,  Skokomish, Snohoizi&, 

Svrinonish, a s  t i e l l  a s  the Skazits (CJ. ZY. 1;; Dkt. 125, Snohomish Fdg.9) 

. * 
:!e have excluded t;?is are2 from the  above-sentioned Virst Tract".  This 

does not necessar i ly  c3ntrzdict  p e t i t i o n e r ' s  wi tnesses  i n  t h e i r  asse r -  

t i o n s  "3kzgits used !%idbey from Greenbanks t o  Chutesn, except t h a t  abor- 

i g i n a l  Skagits were not, the e:cclusive users and occupants of t h i s  area .  

Decepti-oK Pass and Canoe Pass obviously cons t i tu ted  a p r i n c i p a l  thorough- 

f a r e  of canoe t r a f f i c  through t h e  whole north Sound a r ea ,  s ince  t h e  a l t e r -  

na te  watenia;.~ avai lable  srould be r zny  ~ l e s  z r o u d  t h e  sou th  end of 

I 
Fkidbey I s l a d  o r  t h e  north end of F iddgo  Is land,  Agent Lane s r e s o r t ,  

1249, places Skagats "towardnthe north end of '&idbey, l i p o n  E e l l ' s  1587 

. . 
r epo r t  U s t e d  north a5idbey as "SwinomishT'. The Iiandjook of h e r i c a n  

I n d i m s  l i s t s  S k a ~ i t s  "on the middle ?ort ion" of \*.idbey I s l a x i .  C w t i s  
- 

i n  North i l ~ ~ t r i c a n  Indizqs, 1913, p l a c ~ d  Skzgi ts  on t he  "upper eas te rn"  

coas t  of -Jhidbey Is1s.r.d. Speir assigned "Skagit proper -X 9 c e n t r a l  

::?lidbey Island'!  (lmdcrscoriq supplied) althoush Speir  a l s o  re-,orted h i s  
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doubts "if a s i n g l e  0r.e of t he  Xashington t r i b e s  thought i n  t e n s  of 

boundaries." Pres ident  Pierce,  i n  an o f f i c i a l  messaze t o  both Houses 

of Congress, Decezber 4 ,  1854 ( d ~ i c h  wzs conteined i n  a Septenber, 1955 

supplenent the re to  and w a s  based upon t he  repor t  of Governor Isaac  

Stevens and zpparently compiled by George ~ i b b s )  s ta ted ,  "the next 

t r i b e  proceeding northward a r e  the  Skagits  who live on t h e  main around t h e  

mouth of t he  Skagi t  r i v e r  u;d o:.m cen t r a l  p a r t s  of l a idbey  I s l and  2:- +t * . I t  

Also we have concluded t h s t  t he  present s i t e  of Skagit Ci ty ,  s i t u a t e d  

a t  t h e  conflcence of t he  Korth a ~ d  South Forks of t h e  Skagit  River, marked 

t h e  nor thern l i r r i t s ,  o r  boundary of t h a t  a r ea  of land exc lus ive ly  used and 

occupied by the  Lover Skzgits  on the  nzinluld a s  s t i d  lidt i s  descr ibed 

i n  "Sec3nd Tractr t  of our Finding 12. Pe t i t i one r ' s  e thnologis t ,  S a l l y  

Snyder, t e s t i f i e d  i n  2ocket 263 (Kikia l lus)  t h a t  "IJow i n  the  case  of 

Upper Skagi t  coning dovm t h e  i?iver, they hzd c u p i n g  places of t h e i r  own 

upper Skagi t  t e r r i t o r y ,  on the  Skagit s ide  of i.3. Vernon. This p l w e  i s  

sositia 2% - --- ,, -:-and then  they ha-re the p r iv i l ege  of t rave l ing  on t h e  r i v e r  

(south  Fork ?) f o r  v i s i t i n g  t h e i r  r c l a t i ~ r e s  i n  Ri'r(ia1lus t e r r i t o r y .  I 

don ' t  know il they ever c m e  dom the  north fork. 1 doubt it.'? (DM. 

263, 2 Tr. p. 54) O c r  cocclusion 2s t o  t:?is northern boundary i s  a l so  

supported,  1,-e thLn!<, %om the grez t  prepo~derance of repor t s  which de- 

s c r i b e  t h k t  t e r r i t o r y  of the  S k a ~ i t s  or! t he  Skagit E v e r  as  being "1-1 

i t s  mouth, t1 or  "&y,m r ive r  t o  t he  ocezn, "About i t s  ~ o t ~ t h ! ' ,  e t c  . 
- 

evidence ssens  t o  sho*;i that t5ese use areas fa r ther  f r o 3  t he  cen t e r s  of 

t h e  SkaSit  po:,ulztion, the  lar-er v i l l ages  a t  Coupevllle and a t  t h e  m u t h  

of t h e  S k a z i t  z iver ,  we?? often jo in t ly  used by Skagits and o thz r s .  

p r i n c i p a l  v i l l a g e  locat ions  uero, nearest t h e  best  f i sh ing  s i t e s  a d  o the r  
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f o o a ~ s o u r c e s .  Tine record  does not s e e n  t o  j u s t i f y  flndir-ig exc lus ive  use  

an6 occupancy of no r the rn  !>&idbey I s l a n d  and above t h e  confluence of t h e  

f o r k s  of t h e  Skae i t  River  a s  inc luded  x i t h i n  t h e  exc lus ive  z b o r i g i n a l  pos- 

s e s s i o n  of p e t i t i o n e r ' s  ances to r s .  

Def e ~ d a i t  a l l e g e s  ( ~ r s u e r ,  Par. 2 and 6) t h a t  p e t i t i o n e r  's c la im i s  

ba r r ed  by t h e  dec is ior .  of t h e  Court oZ Clahs i n  b e n i s h  , e t  a l .  v. 

United S t a t e s ,  79 C. C l s  . (Cert .  Den. 295 U.S. 755). ?his Corriiission 

h a s  i n  a nucber of cases  i n v o l v i ~ g  o t h e r  c l a i z s  cverruled t h i s  plea i n  

ba r .  For t h e  rensan  ti1r.t tXs  cause 02 a c t i o n  i s  brought under  provi- 

s i o n s  of t h e  Ind ian  C l a i ~ s  Corniss ion  Act enacted by  C o n g e s s  y e a r s  af- 

t e r  t h e  1931; h,-rz?Lish dec is ion ,  ?.nd f o r  reasons wkich a r e  n o r e  f u l l y  

s t a t e d  i n  e z r l i e r  d s c i s i o n s  of t h i s  Cocmissi on, s z i d  p l e a  of  r e s  j u d i c a t a  

i s  over ru led .  United S t a t e s ,  5 Ind. C l s .  COD. 697; 

%e Quileute  Tr ibe  v. United S t a t e s ,  7 Ifid. C l s .  Corn. 31; Tne SlcoIion;ish 

T r i b e  v. United S t ~ t z s ,  6 1115. C I S .  Coa. 154; The Sucuz?rish Tribe v. United - 
S t l t e s ,  5 h i .  C l s .  Coc. 158; The Snohozish TriSe v. United S t a t e s ,  4 ha .  

C l s .  Con. 549). 

I n  conclusion,  t h e  Corniss ion  i s  03 t h e  opirrion t h a t  as of t h e  d a t e  of 

t h e  P o i n t  E l l i o t t  Trea ty  c e s s i o n  t h e  p e t i t i o n e r ' s  p redecesso r s  i n  i n t e r e s t  

h e l d  o r i g i n a l  l n d i z n  t i t l e  t o  t h e  land descr ibed i n  F i n d i r g  KO. 12, and t h e  

d a t e  of t a k i n g  was t h e  d a t e  of r a t i f i c z t i o n  of szdd t r e a t y  by  t h e  United 

S t a t e s ,  k r c h  5, 1e59. Such qces t ions  rs t h e  cons ide ra t ion  p f i d  t o  p e t i -  

2b le ,  m ~ s t  ~ : j z i t  a f z r t h e r  hear ing  end add i t i ona l  evidence. 

- 
2 a. vitt  
Chief Coi:missioner 




