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Oarr, Commissioner, delivered the orinion of the Comuission.

a1l L

The Commission, on September 19, 195¢, held that the petitioner
Potavztoni Hetion, as created by the Treaty of June 5, 17, 18L6, and as
it then existed, is entitled to an award for the benefit of 211 descenc-
ants of said nation as it was constituted and recognized by the United
States in said treaty, in the sm of 84,313,217,00, less 31,051,000
paid on said clain, leaving a net recovery of %3,290,217.00, An inter-
locutory award in accord with said decision was entered on the san
date, subject to offsets, if any, a2llowable under the Indian Claisms Can-
nission Act, 40 Stat. 10L9. (See L Ind. Cl. Comi. L09-L72, incl.). OCn
the sme date, Septamber 19, 1955, tre Camission made findings of fact,
renderad an opinion, and entered a final order whercin the rights of
certain intervenors were determined adversely to sa2id intervenors and
petitioners! motion to dismiss the intervening petition was sustzined
(L Ind. C1, Cam. L73-539). Tre judgment of the Comaission disiissing

the vetition for intervention was affirmed by the Court of Claims in

C. Cls, , Slip Opinion, &pceal Docket llo. 2-57, decided

July 16, 1958, Al11 other issues having therefore been determined the
Comraission noir has before it for considersiion the guestion of what ¢ @ -
sets, if amr, the defendant is entitlad to offset against the award under

Section 2 of the Act,

Defandant filed 2n zmendment to its answers in thesa consolidsiz

o8

€ases in which it claimed offseis in the aghoregete amount of - l,VOL 00.
Of this znount the sum of 3130.00 was clzaimed a5 an offset solely azainst

L ~ 2l k! PR B ~ 5 I 8] Pl E O vy
e Prairie Zand of Porawateni while %Hhe raiainder of the total sy o o
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was urged as an oifscet against the Prairie Pand and the Citizen RBand
of Potawatomi Indians jointly. A hearing was held with respect o the
claimed offsets and evidence both documentary and oral presented to the
Cammission.

Defendant in its proposed findings of fact conceded that certain sums
set forth in its amended answer ware not items that should be allowed as
proper offsets, These items consist of 315,00 for the purchase of two
beeves, %L.80 for the payment of expenses of the Indian ageni accompany-
ing Indian delegations, and $203.51 clained as an offset for Zxpenses of
Indian Delegations which sum defendant concedes can not be traced to peti-

tioners.,

£

In supprort of its clained offsebs defendant introduced in evidence
a report by the General Accounting Office (Def. Ex. 100) which herein-
after will be referred to as the G. A, 0. Report, the testinony of
Francis J, Gillies, a supervisory examiner in the Indian Clzins Section,
General Accounting Office,under whose supervision the report was compiled,
and copies of wvouchers showing the disbursement of the sums claimed as off-
sets.

The Commission has examined each item claimed as an offsel by .defend-
ant and has zpplied the standards or guides applicable in offset cases as
previously determined by the Court of Claims and this Commission in Quapau

| =N

Tribe v. United States, 128 C. Cls. L5; Kiowa, Comanche and Apache Trib

(o
4]

v. United States, 5 Ind. Cl. Comm. 297, affirmed C. Cls. , Sliz

Opinion, July 14, 1958; Miami Tribe of Oklshoma, et al, v. United States

S Ind. Cl. Corm.. L9L, 506. Zech iten is specifically identified in the
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findings of fact herein made and will e discussed now considering the

14}

contentions of the parties and the controllinz prior detomminations on
offsets,

Rccovery of Livestoclk, $21.00

The Comnmission al"oxs this ite: as a proper offset since at the time,

in 1ELE, the cattle of the Pofamwatomi Indisns was communally owned. 4

similar iter was allowed in Csage llation v, Tnited States, 3 Ind. ClL.

Com, h2S, L28, L38. In Quapaw Tride v. United States, supra, a2t page

73, recovery of strayed or stolen livestock was denied as an offset but
this appears to have been based on the appropriation act (education and
civilization) under which the expenditure was made by defendant,
Provisions, 3154.00 (1&L& to 18LY incl.).

Defendant claiis offsets in the zmount of 315,00 for vrovisions

for Potawatoni Indiens during the fiscal period 18L6 to 1EL9, inclusive.
There is no cuestion raised as to the accuracy of these disbursenents

but petitioners ovject to their allowance because some of the. items mak-
ing up the total were expended for provisionms et courncils which may well
have been ca2lled by and for the conveniecne of the govermment., Without
further proof the items 315,00 for beef, $12,00 for flouﬁ:' angd $16.00 for

one beef and flour (Finding 71 (b) (1) and (2)) provided the

ing council must be deamed adninistrative or agesncy expensss onl dentod

as a proper offset., Miami Tribe, sucra, paze 506. The

(D
-

€ LT Ry

the 31SL.,00 claized as an oflse:, or 3110.0C, was expended For lour

-

beef during the 1346 payment period. These provisions ab paynent puriods,

pctitioners contend, should bz considered administrative expen:




be diselloued

av e not charge the itenms
against funds owred by petitioners. This Carilssion in the Miami casc,

supra, stated 2zt » S05 Wie krnow of no recuircqent for defondani to
furnish provisions to mombers of a tribe gathcrsd Lo roceive annuity cair-

ments, " The fact that the tribe may have had furds available a2t the date

T the

o gratuitous expenditure does not cniiange the gratuitous nature of
the item nor bring it within any exception seb forth in the act. The

anount of 3110.00 is therefore 2llowed as a proper offscet.

P ¥al

Dpenses of Indien Delsrations - 328,20

Deferdant claims as an offset the totel su: of 586.20

the expenses of Indian delegations. This amount was exscended in 1883

menbers of trhe Petawatoni trital council on a visit to Leavemiorth to trerns-

act business for the Potcwatoni Tribe, witih the Commissioner of Indian

ffairs. Petitioner coritends the items making

sidered as an adninistrative expconse since the conference may have been

one for the convenience of the United States, ihere the Commission may

ascertzin or infer thaei such a confererce or council was for the conven-

N

ience of, or for the benefii

of, the United States, expanditures nade for

expenses or provisions will nct be allowed as proper of

fsets (Finding 72

(b) (1) 2nd Finding 71 (b) (1)).

for expenses of Indian delecations are

is allowable.

Under the fects

here presented the item

proper offsats and the sum of :

s
(0]
On
L ]

Quavaw Trize v, United States, supraz, et page 62.

Provisions - $1,388,4L (1£L9-174L)
This agzzrezate amount of 51,182,8l expended for provisions consists of

thres items, $32,00 expend

LS

1853 by Comsissioner of Indian
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Affairs Hannypenny for beef, flour, sugar end coffee for Fotawateni In-

: A - s . -~ ] o
dians; $1,041.545 paic in 1C&1 for corn, poris, potatoocs and bacon for the
Potawatoni Indiars under an epproodriation act for the relief of destitute

s

Irdians sufferins from a droutn; and 3115.00 for provisions in 1850 fur-
tural and mechanical equipment.

The item of 332.00 for provisions exvended by Commissioner Manny-
penny was charced to the appropriation (Act of Xarch 3, 1853, 12 Stat.
233) "Ixtinguishing Title “est of the Missouri and JTowa" according to the

voucher. This Comission may teke judicial notice of its findin

in other cases (Absentee Shavmee v, United States, 6 Ind. Cl. Comze 377)

wWith respect to the actions of the defendant under said act, Cormissioner
Hamypenmr 2t ths direction of the President of the United States pro-
ceeded to Irdian country to set in motion negotiations for such extinsuishe-

ment of Indian title. NMamnypenny visited the tribes, including the Pota-

(Bl
)]

cnE was 1o

swmer of 1853 and the expenditure for provis

-

doubt made at that time. Since such negotiations were for the benefit of

the United States the item is denied as a2 proper offset,

In 1861 Congress passed an Act "for the relief of the destitute In-
dians # % » w‘“o have failed in raising crops from the drouth of last sun-
mer 3t % %" A specizl agent was aprointed by the Commissioner of Indian
Affairs {o purchase and deliver to the trides provisions under this act.

=
L

Among the trives receiving such relief provisions wera the Potawatomi to

o

whom were delivered 201 bushels of corn, 11 barrels of pork, 27 plus

sushels of potatnes and 82 1bs. of bacon, Petitioners contend that the
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item 31,0lL1.65 expendad for these provisions and claimed as an offset
should be denied for several reasons. Fetitioners urge among other

né haéd considerasble trival

[Y)

reasons that the Potawatomi were not in need
funds in the United States Treasury. The supplies distributed by the
special agent were based on tribal needs and turned over to the tri

agents for distribution rather than distributing it himself to prevent

waste. The circumstances causing the expenditures for this itea, the

quantity of the provisions as a whole and the fact that allotment was

I
o
]
[&)
-
"‘1
o
’_l
[0}
ck
H
™
O
(]

conclude that the expenditure was for the benefit o
rather than individusl in nature, Yhere a tritel tenefit is derived
fron the expenditure and it does nci f2ll within any of the excestions
of the act then the itm is allowatle, The Comission a2llows the sw of

~

$952.90 as a prorer offset for provisions. Quapaw Tribe v. United Stzates,

supra, page 66. This zmount 2llowed does not include credit for 28k
bushels of corn at 33.53 cents per bushel, or $38.7C, since the special
agent reported the 26L hushels were payment to those Potawatomi Indians
who used their tezms to haul the provisiorns to the agency.

Defendant would hzve the Camission allow an offset of an aggregate

L

15,00 for provisions. Onz of the items making up this amount

3]
9
§3
]
ct
o]
1~y
<1¥
'.J

is for (L2.00 expended for provisions for the Potawatomi Indiens while

awaiting delivery of sundry agricultural and mechanical implements, The

proof does not show from what source the funds to purchasc this eguirment

ol

was forthcominzg. In the absence of such proof it must be assumed itk

o
O
9]
[
1]
)
o}
2,
ct
1)
®
[ Y
ct
i
)
81
(o
C
Q
()
e

equicment was furnished for edvcationzal pur
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seb, The ronalnins tolcres of the claimzd offsct of 115,00

o Lo EYRURERPPI, . S ~ A o ORI - 2 LR B 5 5N Tl ayem 3 Ayt
was tre expenditure of 372.CC for provisions suprlicd the Potavetomi durin

the payment of their anmuity in 1851, TFor reasons alread; stzted the sm

Defendan® sets forth a claimed offset of $130.00 solely against the
Prairie Band of Potawatomi Indians for oats and hay furnished in 1516
and 1917, The items making up this aggregate amount are not 2llowed as
proper offsets for several reasons. The vouchers for two of the items
show part of the expenditurss being charfed to Indian trust funds while
the balance is charged to the appropristion "Industrial VWork and Care of
Timber." The renaining voucher is charged to "Industrizl York and Care

of Timbter." Those portions of these vouchers not charged to Indian trust

funds mayr well have been for agency or educational turposes, Another
reason for denying these itens as offsets resulis fron an analysis of

the G, A, 0, Report., Zxpenditures charged to the appropriation "Indus-
trial Vork and Care of Timber! are set forth in Disbursement Schedule lo.
L8 for the wears 1512 through 1919. Cnly 535.00 of the claimed offset of
3130.00 may be identified in said scredule., The ifotal anouni set forth in

1

Schedule 1.8 as disbursed under the approoriat

‘J.

3

cn "Industrizld Work aydd
of Timber® is $C,139.25 for the fiscal years 1912 through 77

expenditures for the most part ars for pey and expenses of

laborers, purchase of livestock and feed and care of lives.och. 1 =
penditures appear to be for agency or educational purdoses and are it
claimed as offsets. %hy the three items maliing up the claimsd offset of

=1

i .\ . . - . : -z PV
5130.00 should be singled out from the others is not aprow:
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The Comission, having determired ihat there is nothing in the course

0w
e
oy
H8Y
=
o

of dealings between defendant and petitioner in good conscience

would prevent the allowarce of proper offsets, holds that defendant mey
offset zzainst the net award of $3,290,217.00 granted the petitioners
on September 19, 1956, the total sum of the offsets allowed $1,242.10,

&

leavinz a balance due petitioners of $3,288,97L.90.

i

Louis J. O'Max

Al

Associate Comissioner
Vie concur:

Zdgear z. Uitt
Chief Commissicrer

"«‘;Z.“_ Y I'E - I': Olt
Associcte CTomnissioner






