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uvant to the provisicns of the Indizn Claims Cormission Act

(60 Stat. 104LSY,

ct

he petiticner, The Eastern Band of Cherokec Indians,
filed a petition setting fortih some seventeen serparats claims asainst

the United States, Defendant in due course answered the complzint,
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that there exists no genuine issue of {zct beiween the parties and
that all the claims asserted by the vetitioner should bz resolved

in deferndant's favor as a matter of law., Petitionsr has responded
to defendant's motion by filing its "Slatement of Crposing Points

and Authorities To The liotion Of The Deferdant For Surmary Judzment.!
In opposition to the defendant's motion the petitioner demanded ors
argument on the motion and for the most part insisted that only e
trial on the merits could settle the issues as raised in the plead-
ings.

The motion for summary judzment is intended to raise all mat-
ters in the pleadings as well as any matters cutside the record
properly presented by affidavit or otherwise. At this state of the
proceedings the sntire record consists of the corplaint and answer
and all cther matters which this Commission can tale judicizl notice,
namely, 21l those prior judicial determinations involving these 1lit-
igants, as well as pertinent statutes and other applicable law.

Before discussing in detail the individuel claims in the petition
- some background material on tne petitioner band would seem to be in
order to understand fully the capacity in which the petitioner brings
this action, since the defendant has challenged ‘the legal capacity of
the petitioner band both factuwally and legzlly in its answer, and
again as a2 watter of law in its motion for summary judgzent.

Early in the ninetesnth century the entire Cherolze Xation lived

O
o
O]
o
O
[}
ot
i
{7

ississippl River, residing orimarily in what are now the

States of ZGeocrgia, Alabzma, Tennsssee, lorth Carolina and South Jaro.

PRSI



There they purportedly tossessed and cwned in Indizn fashion a2 vast
territory of approsdmately lL,CCd,OCO acres. BSecause of the divers-
ity of social zrnd ecoromic interests between those Cherokee Indians
who occupied wnat miznt be termed the "upper towns" zsnd those of their
bretheren who live in the "lower towns", a division of_their territory
was thought to be most desirable., Accordingly, a2 rart of Cherclee
Faticn, who felt the need to pursue the forest zame and enjoy the ag-
ricultural pursuits, sought rermission to exchange theilr present lands
for more desirable sites west of the lississippl River, Tnis idea
became a rexlity through trezties concluded in 1817 and 1819 when cer-
tain lands were set aside by the Government for the use of the new
Cherokee emigrants who thereafter tegzn to move westward zcross the
Mississippi. In 1328 the United States 5y treaty dealt further but

"

‘_h

separately with the "Cherokee lNations of Indians west of the lississipm
by exchanging the lands already ceded to them under the treaties of 1317
and 18159 for other lands west of the Fississippl situated in what was
described as the Indian Territory. his was the first instance in which
the United States dealt separately with a group of Cherokee Indizns as
a single entity apart from the Cherckee MNation. This western zroup
became more cormonly knovm and referred to as the "0ld Settlers® or
Miestern Cherokees.™

In 1835 thoszs Cherokee Indiens remaining east of the Mississippi
ourportedly executad a treaty witr the United States zi lew Zchota,

Georgia, whereby the Cherokee Nation in consid
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ceded all its remaining lends ezst of the Ilssissippl River with the
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idea that it would i

o}

like manner remove in & vody westwzrd zcross the
river and join up with the "iestern Cherclees™

The Hew Zchota Treaty proved to be a bitter nill to the Cherolee

Nation, zs a gre=t many Cherokees rose to chellange its wvalidity as

being the unauthorized act of = sm2ll group of Cherokees wne did ot

L

legardless of its validity,

i
y

in fact represen: the Cherokee lation.
the treaty invokad a great dezl of a-inosity, bitter feeling and un-
told hardship among the Cherokees east¥of the Mississippi. Their
stubborn refusal to recognize the trcaty or comply with its orovi-
sions caused the Government to resort to military force in order to
cove these Indians across the Mississippi. By 1532, the bulk of
these "Dastern Cherokees® had either volunt a”llj or involuntarily
exnigrated westwad into the lands of the Tiestern Crerokees”"., OF

those Cherolees who refused to emigrate znd ultimately remained be-
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hind, the majority were located in ¥

in YNorth Carolinz mumbered about 1400 andit is “rom this group th-t

> o

the present petitioner, The Eastern Band of Cherokees claim li..eal
descent,
This ancestral group of Cherokees never did rejoin the Cherokee
Y¥ation but remeined an unorganized collection of individual Cherok
until 1862 when they did band into a2 group for certain limited wur-
poses. They adopted a form of constitution but their members nevaer
were organized into any communel land-owning entity, nor did they i .

any other manner relirquish their individual vroperty rizhts. Being

g

o siranger to litization, it is tossible to

ct

neir status and relationshic to the Cherskee Netion was viewad by

the Supreme Court.
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in the case ol the zastern Zon2 ol Crhorolices v, United Stotes,
17 o kaTaY Al ~ LR y . T + R -
117 U.3. 2%¢ (lvgv,, alsc znown as the Cherokee Trust Funi Tase,

the court had the Tcllowing to szy

The Crerokees in MNorth Car»lina dissolved their connection
with their lation when they refused to accomvany the nhedy cf
it on ils remcvel, -nt theyluve ".ad no sevarate political
organizaiion since. " Thatcver unicn Shzy have had zuonz theme
selves raos been merely 2 socizl or business cne. It wis
formea i;m 1388 a2t the sugcesticon of en officer of the Indisn
Office, Zor the turpose of enabling trem to transact husiness
with the Tovermuent with greater convenience, Althoush its
articles -r-e drowr in the form of a constitution for a sevar-
ate civil gzovernment, they hzave never been recognized &as a2
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sevarate l'zlicn by the es; T
with themn, they c¢con rass no lzws; they ore citizens of that
state and Boind b its laws, at raze 309;

By foregoing the tribal way of life in withdrawing from the Cher-
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okee nhaticen, the Dastorn Zend of Crherolees, necessorily relincuished
- 4 ~ 3 . - -

s+ = R ~ - -7 + Fa ame T T - VAP o3t +3,

1tz tribel ond connunzl Lo ths vropsriy and zssels of toe

Sherokee bation from that doy forward
dividual Cheroltee iIndizn who left the cormunity., i3 was so adequstie-
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ly stated in the case of the -estern Chersiee InZizns v, United Stirte

virtue of ris aduissicn zloma The rror : ™ 1-
a Troperty ’rerein gvery mersunl, not 2s on individual Tut zs
the co neld zn ecorl Iniistinguisheble
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side of the “herokee Yation from 1833 on, beczme orgsnized in 1262
urder the name of Dastern Band of Cherokee Indians, did not trans-
form any individual rights which they may have zcquired under any

treaty with the United Stztes rrior to 1838, into communal or

tribal rights.

If the Indians east of the Idssissippl River wish to znjoy
the commion benefits of the comron property of the naticn, in
whatever forn it .y be, whether in »srmanent fund or in the

its constitution and lavrs and becune reoadmitted to citizen-
ship as therein provided., Zzstern Bzn® >7 Cherolze Indi
v. United States, 2C C. Cls. LLS (12£5)

proceeds of the sale of common lsnds, they must comply with

-3

Heving in the most ge=nerel manner touchad ucen the decl-sround -nd

N
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cemposition of the Zasterm Bond of Lherokse Indians without particular
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ner band's legel capzcity under our lot as gov-—
erned by the clzims it now asserts gerein, Tor indeed it is the ra-
ture of the claizs, whether cormunal or individual, which hes 2 2
tearing upon the capacit= in which the petitisner must chcose to 1iti
Pareg-aph 3 of the petitirn Adoes afford some insi
all position the petitioner will a3sume in presentir
folloviing excerpts are noted.

The EZastern 3Band of Chero:ez Indizns is composs.. of %
direct descerdznts of those Cierokee Indians who did rot
either voluntarily or involuntzrily, emigrats west of th
Mississippi. . . i

ard further,

« « «that this petitio:
Indians is entitled to
the entire dody of Tre

- . « e



. « -that this petiiioner iz entitled to recover on
£ th of 211 zmounts which
the Indizn Cleims Comvnission mey find to be justly due
3Ty o

‘2ldne 57 the
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by tkzz United Statez on account
lands of the Cherokees.

O

The claim, being one for "the taking of the lands of the Cherokses,®

is by its nszture tribal or ccrmmon clalm, since ownershiin therzof 1

w

cormuncl =nd ngt individusl.

Therefore in its plez’ings the petitioner herein wishes to

°

identify itsell with the Cherokee Nztisn on 2 cormunel basis; its

(v

vosition teing trhet ancestrsl membersnip elone is adecunte to pro-

tect trizal ri-hts to the preoperty nnd other communal benelits zceru-

irz to thz Cheroizee Nation, and thus in proportien to its members at
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Part one of derendant's motion attacks those claizs enumerat

paragrapas 5 through 15 of the petiton. Tae basis of ezch of these

and the Cherolice
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Nation in <rhich the Cheroliees yielded for a statsd considerztion cer-
tain lands to ths United Stztes. Petitioner bznd now conternds that the

United Stztes fzr overrezched ths Cheroliees such unfeir advan-

bl
ze of then that the consideration which passed to the Indizns Tor

lands ceded was totzlly inadecuzste and unconscionzble. Trus, as peti-

ticner stztes in prelimirary paragrarh L, (Petition, p. 3):

/
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Thi ctitiorer re: "ully recussis the
treati se revisad
of fraud Y sc 2le considerati t
end that t just cunpensaticn de peil to this r e
its proportinnate rzirt of the true value of said lands at
the tine of the taking of the szme together with interest

therecon.

Two defenses are raised in part one of defendznt
zbandoning the Cherokee liation in 1S3E, netitioner's ancestors, under
the constitution and laws of the Cherokee lNzation, suffered loss of cit-
izenship and forfeiture of 21l tribal rig

nts to the property of said

Fation, and (2) there was a discharge of =211 Cherokee clairs and de-

3

mands upon the United St:tes arising fr:m the aforesaid treaties by
virtue of vayment nursuant to the crovisions of the Treaty of 1846 (S
Stat, 271), the Resclution of Auzust 7, 1345 (9 3tat. 239) and the ict
of Congress -7 .71 (G3tat. 572).

Iooking a2t the first defense, we find that 2ll the clzins scell-
2d out in paragraphs 5 through 16 of the petition are bzsed uontirely
upon events which occurrsd prior to 1238, the suprosed date of depari-

ure oI petitioner's ancestors from the Cherokee Naticn, Thus, curing

the long period zrior to 123€, vetitioner's ancestors enjoyed full an
G

o
3

-3 .
2qual cormunal and tribel stetus with =211 ner rmembers of the Chercles

accepting the progositlin, izt adzndonmzent from the tribe causes
-orleiture of 211 tribal richts from what day fervard, it does rnot
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o anply in defens2 of these

+ Sy oo At A Vet st o
retrcacizve effzct thav delentant wishes

cr

. o - ) k3 =~ B
clzirs. ‘the 1aw, nowsver, does not lend support to defendant's posi-

tion.

2" )

In the case of C. W, YcChee, et 21., v. The Creek Katicn ind the

United St=tes, 122 C, Cls. 320, (1952) a group of Creek Indisns,

styled "The lreck Haticn Zest of the kississippi®, tried to intervere
in a suit before the Indizn Clains Commissiorn brought by the Creek
Matlon against the United 3tites in which said Nation sought recovery
for lands ceded to the United Stztes uncdsr an 1314 treaty. The Com-
mission denied the petitionsr's rotion to intervene and an arpeal wes
taken to the Court of Claims., There is a siriking similarivy ir the
status of the intervening cetitioners in the licThee case as relzted
to the Creek iatior, znd the siztus of the present petitionsr dand in

the instant case es related to tne Cherokee Lation.

. ~ 3 . [P L - emep Eaad LI SN 3 s PR N
Tne facts in the lcTiizs case show that divisicn in thz Creel:

2

e

lation oncurred between cortain Treels east of the lississippl and
vhe bulx of the Nation which emigrated wesi, This split was the

afterrzth of 2 series ¢f trezties with the United 3tates in which the
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éed and exchanged its eastern lznds for mors desirable

¥ .

sites west of the Mississippl Riveor., As it eventnally turned out
Gssissinpl failed to &tract 2ll members of

the Cresek Yztio , and by 1832, an unorganized solinter zroup who hzad

came citizens of the United States, dissolving all tribzl orgznizz-
ticn for the purpose of holding comrunal propsriy. Thelr descendants

souzht intervention in vending suits orought oy the Creer Hation on

the vasis for cl-ins aros», the Jros:
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Hatlon was oneg entire tribel sroup, and, since 20 that tine thelr
—_ 3 3 - - ~ — Do N

lenz departed ancestors ware truly members of the Creek Nation re-

gzardless of their withdrawal in 1232, they hzve a real and le
interest in the outcome ol tiis lawsuit, In reversing the <
of the Indian Claims Commission and sustaining the motion to inter-
vene the Court of Claims stated:

The maintenance or lack of malintenance of tribal re-
lations znd the occurrence or non occurrence of acts of
recognition of tribal organization of the Creek Indians
in Oklzhoma or east of the llississizpi, subsecuent to 1Sl
would not =z2ffsct or change what was done to the Creelc Hation
of 11k, Any claim for an injury to the Creel: Nation of ifli,
is a claim velonging, il at all
mexbers of that Kation wre r
Mississippi, znd whetn
date, (122 C. Cls. 38% )

31

, to tha descendants of z11 the
thcy 1ive gast cr west of th
nized or not, subsesquent to thzat

Nk
'u ?D

Having settled the leg:=l tasis fundarental to the claim itself su

ct to proof, :hz court then went on to setile the basic jurisdictional

question under the Indizn Clz ms Commission fct; that is, whether "The

h

Creek Nation East of the iississippi" qualifies as an Midentifiable

by

group”. The court settled this issue in the following manner:
To identify is to establish the ld=n»1uy of, and if a
roup wesenting a clain under the Act 1s capable of bein
identified 2s a group of Indians consistirg of the de

ants of members of the tribes or bands which exdsted

tire the claim arose, the jurisdictional recuirements
statute, in our oninion, have been met, (122 C, Clis,

There is no honest rezson to distingzuish between tl=
2nd capacity of the petitioner band in the instant case, =,
tion vhich confronted the intervering Creeks in &

ing nine, defendant's first defense 1s not applicable. E

2. ~ y >~ . - . . .
fdard of Cherokee Indizans, pirsuznt to the Indiazn Clai-s Commiszlic

Fere Uirs oasuvorn
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seek a revision of twelve treat: s negotlzated b:- the United 3tates

g

with the Charokee Faticn at a time when petitiorer's ancestors iere
bona fide members of said Mation. These claims are cormunal in sub-
stance even though the petitioner has filed suit in its own name and

by

not in behalf of the Cherockee lation. But this is a matter of form

not substarce; and the petitiorer band has shown in the pleadings
that it seeks cnly a pro ratz shere of what mzy be due the Cherokee
Nation.

Defendant's second defense sugzests that thers has been & disz-
cherge and release of 211 Cherokee clains because of per capita pay-
ments to individusl “herokees under the Act of Congress of Februzry 21,
1851. Upon receipt of these payments the Chierokees, rtursuant to szid
statute, were to eizcute relezses showing that szid pgyments were to
"be in full satisfaction and final settlement of 211 claims and derards

whatsosver of the “herokee Nztion against the United States, under any

treaty heretofore made with the Cherokees” (Cherokee Nation v. U, S.,

L0 C, Cls. 252, 2285)

Thus deferndznt sw:s ur iis position as these claims as followrs:
In considerstion of the releases executed znd delivered

by the Cherokes lation, the Zastern Cherokees, znd the

Western 0ld Settlers, as above related, coupled with the

full peyment and discharge of the two clsims mede following

the protest of the settlementis under Article 9 of the treaty

of 18L6 and the stipulation for an acnount;pg contained in
uhe nurchase agreezent of 1903 relating to tihs Cnheroxee oui-
let ., 1t is submitted that the Crherckee Nation is estozoned to
assert any clzims arrising under the ireatiss had wiih the
United States and the cleaiiis set forta irn the petition under
items 282(a) and 282(1), being paragraths 3 to 18 incliusive,
of thz pstition SAPuln 52 dismissed. (Fotion for Swmary
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irsvance is overshadowed by its anplicanillity or rather inspolice

0
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s 2 proper defense to the asserted c . Asking for thc revision of
a2 treaty because the consideration peid for the land ceded.thereunder
is unconsclonanle, is not & clainm arising under the terns of the treaty
but ists in splte of the treszty solely because it is a new cause of

action created under Clause (3) of Section 2 of the Indian Clszirs Com~

mission Act. It was under this Act that Congress not onl; provided the

B

BENER N

power to litigate s:ch a claim but zimitted liebility for same to he in
the United States if the facts so warranted. Undoubtedly the treaty rro-
visions fcrm scme basis upon which to bring such 2 suit »y at least set-

t 'ng the consideration -eid, if any, or zernars determining the title

issue 1f such be the case. But tiis is rot trarsformed into

3}
D
%)
3
3

arising under z treaty in whicn the sum and sibstence L7 siich a cleim

st be contained whelly witiin its terzms and asserted zs a treaty obli-
h]

gation, Therefore, defendznt's second defense is zlso inanplicable to

the claims asserted.

Pzrt 2 o. defendant's motion is aimed zt zarz
ticn in which there is set ferth a twofold claim arising out of the lNew
Zelctas Treatr of 1835 (7 Stzt. L73). The eleventh article of the New

<

Zchota Trezty previded that the amnuity of $10,CC0 per annun due the

Cherokee laticn sheuld be cormuted irto 2 cermanert amnuitry funl of
.21J, ,00C --~ich mories were to be investrd by th- defendsrt as rart of
the zeneral furnd of the Naztion., On grounds that its ancestors were
merbers of the vherolce Intion st ths Uiz of fhe U2 Ichots Tosoh-
the petiticner Lond in fiis aectisow s22’is 2 w02tz shore »F the
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Loy STATANY ua:,t, he Tery ¢ Lnls JUnT 0T E o aver Heen 2CCOounie(
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for te these cliainrnts,® In live ey petiticrner mand 2lso seelis o

Cherokee lands ceded urder this treaty. The clalws as presentad fall
within Slause 1 of Jection 2 of the Indian Glai s Commission Act as
cleims crising unier z treaty., Mo otler zrounds under Section 2 are
cited as a nasis of recovery for the claims presented in paragrach 1.

To the clzim for z shzre in the ;214,070 verranent snmuity fuad,

3 \ - . . sy e -
(1726), 25 deterwining zdversely to the petitisncr any riznt it may
have, lezzl or ecuitzble to itiis furd,

in this czse2 the jurisdictional act emong other things, avthor-
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the Fzstern Band of Crherokee Indizns "o irmstitu

o}

Court of Claoims a
the szid band in and to the rmoneys, stocks zand bonds, held by the

United States in trust for the Cheroliee Indians, arising out of the

L

sales of lands lying west of the lississippi River, and z21s0 in z cer-

ct

ein fund, cormonly called the psrzenent anmuity fund, to wiidh suit the

Cherokee Netion

n, commonly called the Vherokee Fation West, shell bde made

szme organization which petitioned the Courl of Clzims in the 13G5

- -~ —~ -~ - - - PR 3 S . - -~ + At - o — - \] ..
Zzstern 2:0-4 cz3z2 arnd which re-resented itssld at that tize and tas

L I35 N\ R} ~

so found tc bz by thz Court, "Tas orzonizaitlon (is, conrosed ol



sciely communzsl beinz

Toe Tzstern Band of Crer

tion =nd

taticn, to
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:'evenr,s:. 2

in the 1885 case., The court

SygmA
lura

1225 elsaiz the following lanzuage:
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which no individual righ

- am

memders

of common interest to 211

affilistion wwith the Chercies MNation

9]
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statios of the Zastern Bznd in the 1.35 case wirizh is Zdenticel
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nositicon zdonted Ly tne nresent peititicrer is swmed up Ty the
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17 Tne ircizns

préceeds of the cals o s
its constitution snd laws and becore re
ship as therein provided. Trey cennot h-ove a divided sha
this common property of the nation, and tius gain rlrbts
end privilegzes not accorded to any other Che o'zee Indians --
the living out of national torrluorj, avoidinz sudbjecting

&3 joy
the corzon benel 1ts o in
whotever form it nay be ther 1in the
ki iznd they 'uot COleJ 'lth
)

Ldrlvbe“ to citizon-

30

o
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‘J
uhvnse7veg to the lawrs of ths ngu-un, dividing its cormon
furnd 2nd common property, and managing their affeirs wholly

1pdepenueﬁt of national suthority. (20 C. Cls. 433

There hoving been previously litizated on th2 merits in the 1705
mastern Band case a claim sgainst the sermanent armuity fund indistin-
guishable in substance from that stated in para

graon 17 of the com=

im hercin and de-
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plaint, the plea of "res judicata® defezts the

fendant's rotion for swraery judgrent should be

o
e

m D P
1 ne v

wer clzim seekinz a rro cata shsre of the $5,CC0,000 for
the lands ceded under the lew Echota Treaty of 1835, the defendant zlso

raised the defense of pricr zdjudication on the merits and cites crin-

cipally the czss of Tne Cherokes Hation, et zl., . United States,

[

40 C. Cls. 252 (1905), ~ff'e 202 U.S, 101 (1906). The clzim as present-
ed arises wholly from the terms of the tresty and is asserted as a claizm

-

against the tribzl property of the Cherokee Fetion. In connection with
the proceeds of the sale or sales of tribel lands, the conversion of
realty into money coes not change the fundamental cheracter of the

Aoy

corpus of the transaction; vrocesds therefrcm still remain tribsl pro-

)
N

perty. On this point the Sinreze Court had stated on appezl in the 1.8
Eastern Band case:
Tne lzrds from the sales of which the crocseds were Je

belonged to the Chsrokee Kation as 2 political body ar
its individual members. (117 U.5. 3CS

3«
()

3

o
ct '
ct

¢}
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s has roviously baen discus
forfeited =211 rizht to particigate

155

sed, the petitioner's ancestors had
in or enjoy the cormunz2l or tribal

rroperty of the Cheroles liation by withdrawing therefrem., Thernfore,
o . . . ~ ES .
their rights, if eany, to 211 or part of 5,000,000 derend on thce terms

13
123

of the 5 Yew Zchota Treaty, unde

er which trezty the petiticner bzand

now asserting this claim as their ancestral representative.

In affirming the 1836 Ezstern 3znd case, the Supreme Court rointed
out the source of any rights which the Zastern 32ard zenerally may have
against the tribzl prorerty of the Chcroliee Kation:

wWhatever

rights, therefore,

A
wer

the Cherckees in North olina

who refused to joln thelr countrysen in the remcval to ths
lzrds ceded to them west of the Mississiypi, can claim in the
funds arising from sales of portions of such lands, or in the
fund erented nr o commutztion of the onmuitios zranicd upen

> e T cmmuiztlion of the ommuitios grantcod upen

cessicns ¢ the lands of the Cherolkee Nation, must derend en-
tirely urne® the treaties out of which those funds orizinsiad.
(117 U.Z. 3C2)

this in mind, 2n exexmination of the Yew Echota Treszty of 1225
reveals thzt under Zection 15 the right reserved to thesz Cheroliees, who
chose to remain ezst of the llississippl subsegquent to the conzlusion of
said treaty, was the right, after stipuleted decductions were mzde, to
skare cn a per capita basis in the proceeds of the szle ¢l the eastern
lards, According to the Court cof Clairs, the teorm "= capita® eznt:

« « othe prowsrtionate shezre ziven to ezch Charclee escst
nct chsousing Lo @:i;“ate, ¢ the money received <on the cossiocn
cf the lends enst ¢f the lississinpi, oficr deducting certein
PO ~
ermenditures rentioned in arilele 15,
Trerzlore




the claim asserted by the present zmetitioner for z pro ratz shzre of &

trzzty consideraztions. As was pointed cut earlier in this opinicen 2

1

re not convarted into a trival claim
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simply bsczuse it is asserted 2s a class action by a subse~uently orgzn-
ized group claiming in z representative capacity. Indlan claims which
are substentially individual claims are not triable before the Commissicn
under the Indizn Claims Commission Act., Petitioner's claim as asserted
under the New Echota Trezty of 1835 falls into this category and should
be dismissed undsr defendant's motion as not stating a cause of action
under which relief can be granted.

Since defendant pled "res judicata™ to this claim some comment
should be made upon the fact that what has been said concerning the indi-
vidual character of the above asserted claim has been judicizlly deter-

1

‘ation, et 2l.,, v. United States, 40

o

mined in the case of the Cherokee

€. Cls. 252 (1905), in which suit the Zastern Bznd of Cherokee Indians
was a party plaintiff. In this case the liability of the United States
to the ZEazstern Ean§ for & per capita distribution of the proceeds of the
ceded lands under the MNew Echota Trealy was ascertained; judgment in
favor of the Indiens having been rendered and affirmed on appeal by the
Supreme Court./202 U.5. 101 (1506)/

Thus, even if the clzim as presented by the petitiorer would have
been trizble under the Indian Clzims Commission Act, "res judicata®
would have applied even though the prior judgment in the Court of Claims

had been favorable to the Indians.
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Part 3

Paragraph 18 of the petition is the object of Part 3 of defendant's
motion for surmary judgrent. Here the petilioner band again asserts a
claim arising out of the MNew Echota Treaty of 1835 in which it asks the
Commission for a pro rata share of the $500,0C0 used by the Cherokee
Nation to purchase 800,000 acres of Kansas lands; the purchase money
according to petitioner being deducted from the $5,000,CC0 which the de-
fendant azreed to ray the Cherokee Nation for 21l its lands east of the
Mississippi River., (Art. 2, 7 Stat. 478)

In effect the petitioner tand argues that in 1835, its ancestors

(sho were members of the Cherokee Nation) ™iere joint owmers of the lands

east of the lississippi River et the time of the tzaking of the same by

]

the defendant," for which lands the defendant zgrzed to pay 35,0C0,0CC.
Sinée the sum of $500,000 wes used to purchase the lands west of the Mis-
sissippi River, and since, according to the defendant, -petitioner band
"has no interest, in these western lands, it is entitled to a "distributive
share of the szid $50C0,000, which constituted the purchase price of said
lands.” Defendant in its motion arzues that the holdings in the Cherokee
Trust Fuhd‘gase, 117 U.S. 288, which has been previously discursed in
disposing of the claim against the commuted enmuity fund (Fart 3,
ecovery in this case,
Defendant's positiorn is sound on this point 2rd the petitior v
a matter of law has failed to state a clziz upon which relief can be
granted,

Intitially, petitiorer has erred in siating its ancest-
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- fo ] FREa e

in the lands east of the lississippi River at the time of the lew

-_

Echota Tresty. Pretitioner's ancestors were not

joint owners" of the
lands east of the Fississinpi River in 1235. They were bona fide mem-
hers of the Cherokes MNation and were "communal” ovmers with 211 other
Cherokees havring an indistinguishable and undivided common interest.
In like manner zs rprevisusly discussed, merely selling these {ribal

o

lands did not change the charactzsr of the proceeds of the sale, The

ronies thus received constituted a t ribal fund out of which the

"50C0,C00 was used in erchanse for additional iribal londs west of N
2 =3

the llississippi River., Thus, having no individusl ri

[N

to demand a rvartition or division of tr?ba_ property =zt th= tize of the

o

1535 tresty, petitioner band certainly acquired rnoc such interesst in

tripal lands by leaving the Cherokse Nation three years lster. Cn the
contrary they forfeited 211 rizhis to the tribal or communzl property

belonginz to the Cherokee MNation, ard the only rizhts, if any, psti-
tioner rmay have retained in the propsri; of the Cherokse Nation are
reserved irn the llew Echota Treaty of 1835, wiich trenty provisions are

e esis of tcis claim,

In tre 1886 Cherokee Trust Fund Case (Zastern Bz2rd of Zherokee

Indians . United Statss, et 21., 117 U.S. 208), the Zastern Band of

la})

Cherokees brought suit for a share of the procseds of the salz of thsse
szme Kansas lzands. hey were denled recovery on the same baslis Liey wors
nt to the cormutation anmuity fund of 3214,0C0; nziely, that
sazid lands wers the then common nroperty of the Cherokee Nation and the

-

Tastern Band hed forleited &ll tribal rights to said lands., s the



The claim now presented by the Cherakees of lorth
Carolinz to a share % % % of the Tund ereated by sales
of lands west ¢ the (dississinopl ceded to the Cherokze
Nation, resting, ss it does, uvon the designation in
the treaties of the lands orﬂolnall; possessed by the
Cherokees and cedad to the United Statess, or subsecuently
acquired by trem Ifror the United Stztes, zs "the common
property of the Hatlon", or zs held for the "cormon use and
benefit" of the Cherolee people, has no substantial founda-

tion, (117 U.5. p. 311)

There being no other grounds under the Indian Claizs Commission

Act cited by the petitioner under which the relief sought in paragraph

54

[
o3

could be adjudicated by the Commission, petitioner's present suit,

pleaded zs z treazty claim,

-y

ails to s=ate 2 claim uron vhich relief
can be granted, =nd should te denied @s a matter of law under defend-
ant's motion for summary judgrent.

Part L

Faragraph 17 of the complzint sets forth 2 unicue cazuse of ac-

tion. As the fundamental bezsis of its claim, the petitioner cites

By

(€]

the results of two Suprcoze Court czses. Trhe first of these, Urited

States v. Tne 0l1d 3ettlers, et al.,(Vestern Cherokees) 142 U.3. L34

(1 91), determined what zrounts were due to the Mlestern Cherokess?®

q

under the treaty of 1246 (995tzat. 871) as their share "per czpita! in

D

n

lad

[¢]

residium of the sale of the lands east of the ldssissippi under

£

o+

he New Zchotz Trezty of 1235. The "0ld Settlers™ or "lester:
Cherokees" had erigrated west across the iississippl prior o

2nd had been ceded lands by the United 3tztes unier 2 sepearzic
in 1822 in vhich ths miestern Cherokszes' were dealt v
nation. “hen those Cherckesss cast of the ¥ississinppl moved west by
1838 to join the lestarn Charokees on their londs as 2 resn

[T

cession of 2]l Cherokse lands east cf the iississitopl under “ic
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great deal of friction and discord between the two factions of
Cherokees. Thersafter, the Fast and ‘est became reunited as the
Cherokee Kation, zdopting end ratil 2 new constitulion In 18L0.
Despite the arparernt union of the Cherokss Nation bitter feelin
still persisted and thus in 1246 the United States, ™with a vieow to
the finel and amicable settlement of the difficulties and claims®
concluded a new treaty in which the rights of all Cherokees, both
Bast and Yest, under the New Echota Treaty of 1235 were to be clar-
ified, adjusted and settled. Under the trovisions of Article L of the
1846 Trezty (a2lso cited by the petitioner in its claim), the West-
ern Charokees relina iuisted any exclusive clain to those lands west

of the lississippi River ceded to them under the Treaoty of 1228,
and such lands were to becowe the cormon rnroperty ol the whole
Cherokee liation, and in addition the Cherokesswest of the Mississippi
accuired a cormon interest in those lands occupled by the Cherokees
east of the llississippi 'rhich was nct providsd for in the trezty of
1835" and whickh Mtherefore they have =n eguitable claim upon the
United Stztes for the value of that interest, whatever it may he.”

It was then datermined that in proportion to astern Cherokees,

the "0ld Settlers?h conaultuted 1/3 of the naw Cherokee Nation and that

1

from the residium of those monies pzid to the Cherokee Nation under the

[N

Trezty of 1235, after certain expenditures and charzes had been deduc-:
J 25 S

ted, thers then should be allowed "to the 0ld Settlers (Cr Western
Cherokees) a sum =7ual to one third part of szid residium to e distri-
cn individusl of ssid party of '01d 3ztitlers?® or

outed n2r caritz to ez

estaern Chzroleest.® (Art. L, ¢ Stat. 71
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The court affirmed 2 firal ju nt in behalf of the Western Chero-
kees in the amount of $212,374.94 "together with interest thereon at the
rate of five per centum per annum from the 12th dey of June, 1838."

The petitioner's ancestors were rot a party to the 1846 treaty nor
was the Eastern Band of Cherokee Indians a party litigent to‘the 1393
"0ld Settlers" case. However, under the provisions of Article 10 of the
1346 treaty any rights which those Cherokees, residing in those States
east of the VMississippl River, accguired under the trecaty of 1835 were to
be preserved and not zffected in any degree. Thus, in the second cause

cited b; the petitioner band, United States v. Cheroxee lation,, 202 U.3.

101 (190%), those Cnerokees who were east of the lijssissippi as of the

i

date of the MNew Echota Treaty of 1835 and its 1236 suppnlement, had their
2%
rizhts and interests adjudicated under the 1846 treaty on an Maccount®
stated reclstire to the monies due for distribution zfter deducting prop-
er charges from the residium of the treaty funds of 1835-36 excluding, of
course, what had alresady been awarded the Mlzstern Cherckees™ under the
1893 "0ld Settlers Case." Included within the Zastern Cherokee group and
made a party plaintiff to the sult as filed origzinally in the Court of
Claims were the Sastern Band of Cherokece Indiezns (identified in the suit

as the Eastern and Emizrant Cherckees), who wish to assert a claim for 2

Pro rata share of ths ronies due to the Zastern Cherokees under the

e
due to the
N
T

certal

% This "zceount rafers
Chzsrokee Nation undsr th Lizw
improper charges zzainst the Chero
ed arsumt to Act of lkarch 3, 1293
io
1

Q,

=) W
. -3

(@]

o W

wWas arproved by the Cherokee Mati
or the Govermnmaont to aclknoledze
precivitated the aforezentionsd lazw
Uthd S\u_.t\,o .
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1846 treaty. The court held that in zccordance with the provisions of
r.icle § of the'lﬁhé treaty, payment of monies cdue to those Cherokees
residing east of the Mississippi as of the effective date of the 1835
treaty and the 1£36 supplement thereto, should be made "ror capita, in
equal amounts to all tkose’individuals, head of families, or their legal
representatives, entitled to receive the same under the treaty of 18335,
and the supplement of 1836".
The sum finally determined to be due the Zastern Ch=rokees and the

petitioner band on t account as stazted and a-proved by the court for a

’J.

ver capita distribution -2 accordance with the provisions of Section 9

of the 1846 treaty was 51,111,284.70 (after deducting counsel fees, costs
and expenses) with interest at five ver centuz per annum from June 17,
1838 to thc cZats of payment. In rejecting the contentions of the Eastern
»-md for 2 pro rata share of the whole sum due the Eastern Cherokees, the
court stated.
But we think they (Ezstern Bznd) are only entitled to re-

ceive the per capita payment with the Eastern Cherokees and

should obtain that payment accordingly. (202 U.3. at page

132)

Petitioner vand now desires in the present suit to lump together
the monies found due urder both the "0ld S.:tlers' case and the Charckee
Nation case and extract 2 pro rate 1/15th share with interest thereon

frem June 12, 1238 till pa-..

The zost 2ifficult zroblex in intelligently iiscussinz thes neti-
tioner's claim is Fzthoming the l=zal theory upcn which it rleads its
cause of zction. Ths petitlorner complalis that it hasn't besn peid

Ca

3 - - . 3 yrwns 4 - — 3 P = Srrmt ~Ntaa
monles zllegedly ‘'ue it under the Surronme Court decisions just discussed,
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Fursuing this thoughi logically it would sesem to follow thzt peti-
tioner desires,an accountinz for monies awardsad and duec on a judgment
or judgments of the Supreme Court, for petitioner, in confessing lack
ol knowledge regarding any amounts which may have elready been paid the
claimants herein, stztes on paze 19 of the petition that:
"Tor that reascon we are claimineg the full smounts due under
the Sugrene Court rulinss above set out, subject to any proper
payaents nade by the defendant, such payments to be applied

first to the payment of accumulated interest, and the balance
to reductions of principal indebtedness.®

In its ststement opposing defendant's motion for summary judgment,

petitioner argues the following on this point:

"By its claim Mo. 282 (o )(parzzraph 1S of the

0. Pctition),
retitioner asks as an alter..tive clzim that the defendant
be recuired to render an accounting, and if necessar to re-

o 3
state and corrueet the accounts, rvlaulve to certz n sums

awarded in two 3
ment of Opposing

G
s
|9
ts descrized in szid claim.™ (p. - State-
oints, etc. - claim 282 (o)>

And further on petitioner states:

". . .certainly the petitioner is entitled to receive from

+
~ia
defendant a proper znd rorrect Aaccounting of these funds vhic

havre been heretofors adiudicaisd as Ya2inz due from the defendant.”

(ivia)

o a0}

P
(U]

Hence if petitioner is correct, and there eonies due under &

Judzment the remedy is a suit on the judgment, and petitioner's =17.

satlons in paragroni 19, being someihat ambiguous, do lend themsolvas

to thao intororetation., Of course, under the Indian Claims Comx

Act, the Commission does not have jurisl!iction to entertain a suit on

any {inal judgment nor to directly or collatorally set aside, zlter or

interfere with & judgment rendered on the morits by &
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Therefore, if petitioner intended to plead 2z suit to enforcz a deficiency,
if there be one, on judgments rendered by the Court of Claims, it must be
dismissed under the Indizn Claims Commission Act for lack of jurisdiction
over the subject matter.

Another theory adaptable to the plea“ings would frame petitioner's
claim as an original cause of action asking a nro ratas shere in the
aforementioned judiciszl awards based first on tribel membership in the
Cherokee Nation as of 1838 during which time said sums of money were due
and owing to the Cherokee Nation and, secondly, Section 4 of the treaty
of 1846 as cited in the petiticr.

However, even if it be asscrted in this memner the fundamental prin-
ciples of law and prior court decisions heretofore discussed operate to
defeat vetitioner's claim, Upon withdrawal from the Cherokee lation in
1838, petitioner's ancestors forfeited any tribal claim to the common
property of the Cherokee Nation. The 1835 New Echota Treaty, and the
1836 supplement thereto are the source of the monies of which peiitioner
bands seek a pro rata share in this claim. These funds, being the pro-
ceeds of the sale of the Cherokee tribal lands east of the Mississippi
River are the common property of the Cherokee Hation. What rights, if any,
petitioner's ancestors may have acguired in these common funds must be
found in the provisions of the 1835 New Zchota Treaty, and its 1836 sup-

vlement., Section 12 of the 1835 treaty enabled those Cherokees adverse

to removal to sha capita in 2ll personal benefiys accruing under

]
[¢]
g
0]
a

said treaty. ThelSLé tresty, to which petitioner's ancestors were notv 2

party, they having departed from the Cherokee Nation scme eight yeors



der the 1835 New Echota Treaty.

The "0ld Settlers" or "iestern Cherokees™, who had moved west
across the lississippi River to lands ceded to them in 1828, and who
were not parties to the New Echota Treaty of 1835, and the "Eazstern
Cherokees" who were parties to tﬁe 1335 treaty, and who in 1838 emi-
grated in a body to Cherokece lands west of the Mississippi River,
each had their rights determined in like manner to proceeds of the
sale of the eastern Cherokee lands, and each group was to share on
a per capita basis in the balan?e of these funds after stipulated
deductions had been made, Thereaftcr, the rights of 211 the Chero-
kees under the foregoing tresties were judicially examined and fixed

under the decisiors in the aforementioned 1593 0ld Settlers case and

the 1906 Cherokee MNation case,

The total amourt awerded to "0ld Settlers™ subject to "per
capita® distribution was fixed ot 1/3 the total proceeds, YNeither
the "Eastern Cherokees™ or petitioner's ancestors were parties to

the 1893 0ld Settlers case nor did they have any interest in the

award made thereunder. Their interest lay in the remaining two-
thirds of the balance of the proceeds and their rights thereto were

Judicielly determined and fixed under the 1906 Cherokee Netion case,

The orizinzl suit in the Cherokee Nation cazse was-filed in the

Court of Claims on an account stated in which the Cherokee MNation was
-
party plaintiff (in a representative canacity for all the Eastern

i

Cherckees).
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In addition, the Zasisrn Band of Cherokee Indizns was specificzlly

rmade 2 party plaintiff. The ligbility of the United States on ihe
accourt stated (wrich had been approved previously by the Cherokee
Nation) was affirmed by the court, and a favorable judgrment rendered

on behalf of allAplaintiffs fixed the total amounts due to these
Cherokees for per capita distribution of all monies due under the 1835-3%
New Echota Treaty. The suit, as adjudicated on the marits in the Cher-
okee Nation case to which the present petitioner band was a party, is
identical with the cleim in paragraph 19 of the petition, if said claim
were presented as an original czuse of action. '"Res judicata™ would

-2

therefore apply barring the cleim as a maetter of law,

One other point raissd by the petitionsr needs particulzr com-

the zforementioned

L2y

ment., It is ellezed that on the effective date o
Supreme Court decisions, the General Accounting Office should have re-
stated the zccount to zive, as petitioner contends, "the true status of
the several accounts and to give them the advantages and principals of
partizl payments, by first applying any payment fo the discharze of ac-
umulated interest, aznd to zpply only the sums in excess thereof to the
interest bearing principal, etc.® (Petition, p. 19)
In other words wnat the petitioner bznd 1s seekinz is compound in-
it sugges

terest, and, in ordsr to do thi gzest

)]
[9)]
0Q
@]
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]

©

.

of the Suprome Court, which zpproved the account stzted therecin fixing
the azmount due, and substituting 2 different account. - This ideaz has

already been testad in the Court of Clzims by the Zastern Cherokess and

nt to have tho
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same account restated and for the same rezscn ihe present petition-

er band now argues., The court ruled that the Cherokee Naticn case

was a final adjudication on the merits of the cleims presented
therein and the pleintiffs are barred to assert any new theory of
accounting upon which to chanze the end result of that case. The
present petiticner band, having admittedly veen a party to the

Cherokes Hation case is in no better position to assert the same

argument in the present law suit., This issue as to correctness of
the account as stated upon which judgment was rendered in favor of

the petitioner band in the Cherokees Nation case has been finalized

on the merits and as a matter of law, is a bar to the instant claim.
In conclusion, defendant's motion for summary judgment as to the
clainm asserted in paragrarh 19 of the petition should be granted. If
the claim b2 viewed as a suit on a former judgment, it should be dis-
missed for lack of jurisdiction over the subject matier for it fails
to state a claim under cur act for which relief can be granted. . If it
is an original cause of action for monies due under a2 treaty, it is
barred under the doctrine of "res judicata" by virtue of the decision
in the czse of the United Stztes v. Cherokes ‘ztion, et 2l., 202 U.S.

101 (1906). °

Part 5
2re 2
Petitioner's finzl clzim as asserted in paragraph 20 of ths

plaint, sczelks to recover from the defendant ten per cent of tnhs

awarded by the court in the case of the United 3States v. Cherokee Netion,

et al.. 202 U.S. 101 (1906) as ccsts and atiorney fees which wer-
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cnar

nargeable agninst the anount of the judgrent obtaired by the Cherokee

Fa

f3, PFetiticner band argues thet the court mzde an improper

the Cherokee funds, end, since the defendant ™wrongifully

dishursed szid arcunts® then "in egity, good conscience and feir and

-y

g3 it sheovld zecount to the petitioner for its share of
the amounts iImprocverly exzended.

In this instance wetiticner!
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improper to charze

norotvee funds with costs 2nd sitorneys! fees, fails Lo silate 2z clain
uren wiich relief con be granted even under the Indicn Clzizms Comission
Act. Tre Cormissiorn hos alrezdy ruled contrary to the vetitiorer or zn

identical claim asscrted in Yocket 42 Uy the Zzstern (Sxigrant) Cherolces,

ne 1706 Chorclee Matizn
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raving been nurmterad with ke Zustarn Chorolice Indinns at the time the

debt wzs contracted.” (Pet. ». 21

T 1. *e A ™ PRI LR ek N O L)
In Docket lio. 42, The Zastern \ooizrant) Shercliee Indians, st

United 3tates, 1 Ind. CLl. Cem. 414, the Cormissicn went into the prodlen
orosughly, discussing the propriety =and imgropriety ol charging the

M- AP Fad s N -- + ~ g -~ - = - - PR
Lrerciee funds with theze szie costs and fees wzs ordered by the court

in the -foresald Creroliee Katicn czse. Tiithout evidence of any pecunia

advantage to the United Statszs because of szid swerd, or any wrongdoing

o+~ T P N -’ 1o~ T = 3 3 - 1.
dishoresty, unfair zdvantasce or dishconorable denlincs with the Crherclices

(no such fzcts as would indicate the same are tl=aded

2 1 YU -~
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Lot Commissicon dismissed the enmrlsint in stating the Jollcving:
Tne defendant, reither by trecaty, z-roement, ror ccet
ol Congress, beczme otlinrted to a2y the cost ~nd ermense
of distributing the Junc, ; haeen the rolicy of
the Governrent to bear szuch <. Srectaw latdicn v,
United Jtates, %1 C, Cis. 3 itez there’cre rust

o
®
L
[
U)
'~I
H

owed., (1 Ind. C1.

~

Certa
oy the Cormission on 2 similar clzain, the orescnt petiticner c

reccver rercly by filinz the same claim in the mnture of 2 de

. — —_— N L
inly, 17 the Zastern (Zi~rent) Chorchees wer~s turned dovm

~rnot

S L.
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action in which it demzands 2 wro r=tz share of whot ~ight b~ due its

",\(. orn Yo myae
Lk- tx —~a lew

Accordinrgly, defendant's metion for swmmary judzrment should be

crentad ond carozroch 20 of the petition shoul? »e Jisrissed for

Front
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