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OPINION OF THZ CCMEISSION

Witt, Ch.ef Commissioner, delivered the opinion of the Commission.

The plaintiff in its original petition asserts that it was the
owner of trust and other funds, which said trust and other funds were
held in trust by the defendant and paid and administered for the use
and benefit of plaintiff, and that it was provided by the treaties
between plaintiff and defendant thet szid trust and other funds were
to be managed and invested and otherwise disposed of by defeﬁdant
for the benefit of plaintiff, said treaties being specifically refer-
red to in later 2llegztions of said petition.

However, in the several claims thereafter in the petition
specifically set out, no one of said claims in the opinion of this

Commission, is shown to involve trust funds.
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The first claim is for $87,309.75 and is described in detail
in Sec. IV of plaintiff's petition and in Recuested Finding No. 4
of plaintiff's requested findings of fact. Both descriptions of
said claim state that same arose under Article II of the Treaty of
June 16, 1802 (7 Stzt., 68). In the petition it is alleged that
deferdant's totzl obligation under said treaty amounted to $320,0C0.CO
and that deferdant disgursed 2232,650.25 only on said treaty obliga-

tion and therefore the amount of 387,30?.?5 is due and owing to plain-

tiff from defendant for deferdant!s failure to fulfill said trezatvy

obligation. In the Recuested Finding No. 4 plaintiff requests a

finding that the total oblizations of the United States under szid
Article II of said treaty amount to :3317,000.0C on which the United
States hed only disbursed end accounted to the plaintiff for 3$254,690.25

and that defendant is now due and owirz to the Creek iztion 2 bzlance

of $62,309.75, for wrich the defendant has failed to account.

Both descriptions of said claim are for indebtedness clzimed to
have been created on the part of the defendant to the plaintiff by
the provisions of the Treaty of June 16, 1802, and not for moneys
it had received from or for the plaintiff, the management of which
the deferdant became trustee.

The next claim for which suit is brought is set out ir =~
of plaintiff's cetition. This claim is bzsed on the vrovis’ -

Article III of the Treaty of November 14, 1805 setween th-

n

T e

Nation and the United States (7 Stat. 96). The pleintiff allc. =

that szid Article IIX

O

reated a totel oblizavion on the vart
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United States to deferdart in the amount of 2196,000.CO or which the

anc

deferdant disbursed 3159,452.25 only on szid treaty oblisation,

therefore the amount of 326,547.75 is due and owing to vlaintiff for

deferdant’s failure to fulfill sezid treaty oblisation.

This claim is again described in plaintiff's Recuested Finding
No. 5 in which it is steted that the total obligation under said
treaty was $206,000.00 and total disbursements shown by General Account-
ing Office to be only $169,452.75, although Consress has zupropriated
the full amount due. And the bzlance now due and owing by the deferdant
on said treaty obligation is in the amount of $36,5L7.75.

The next claim is described in Sec. VI of plaintiff's petition
a2s arising under provisions of the Treaty of larch 24, 1832 between
the United States and the Creek Mation (7 Stat. 366) which total
obligation un?er said treaty is alleged to be 3$60,000.C0 on which
it is elleged the defendant disbursed $49,938.99 only on said treaty

obligation and therefore the amount of $10,061.01 is now due and owing.

This cleim is agzin described in plaintiff's Finding No. 6 wherein

the total obligation under said treaty is stated to be $60,000.C0,

the totzl disbursement of the deferndant on said obligation as having

been only $49,938.99, leaving a balance now due and owing from the

United States to the Creek Netion in the amount of $10,061.01 .

The next claim for which suit is brought is described in Sec. VIiI
of plaintiff's petition as arising out of treaty betireen the United
tates and the Creek MNation on February 14, 1833 (7 Stat. 417). 1t is

alleged that the total oblization of the United States to the plain-

+ 3
19

tiff under the provisions of s2id treaty was $119,240.00, on whica =<
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defendant disbursed only #74,250.45, and the defendant is now due and

owing to the plaintiffi44,549.55 .

In petitioner's Finding MNo. 7 the total of szid obligation
under the zbove treaty is stated to have been $105,650.00, on which
the defendant paid and disbursed to the Creek Nation in fulfillment
thereof only the amount of %80,981.45 and that there is a balance

now due and owing by the defendant to the plaintiff under said treaty

obligation the amount of 424,708.45.

In plaintiff's reply brief (pp.32, 33,)it is alleged that an
error had been made in giving the defendanc credit for $4,696.00
to which it was not entitled and that the total disbursement to which
the defendant was entitled to cradii was o-ly $76,285.45 and that
plaintiff's clainm on said item is the amount of $29,L04.55.

In Sec..VIII of the plazintiff's petiiion a provision of the
Treaty of August 7, 1856 (11 Stat. 6%9) is alleged as crezting an
oblication on the part of defendant to pay annuzally an item of
$10,000.00 as interest to plaintiff; that szid interest became due
and owing for the years 1857-61 inclusive in the total amount of
$50,000.00 on which obligation the defendant disbursed only $21,000,
although Congress appropriated the total of $50,000,00, and

fore the amount of $29,000.C0 is due 2nd owing to plaintify = -

defendant because of defendant's fzilure to fulfill said treauy

obligation.
This liability is also described in plaintiff's Recuesto” ™ -

ing No. 8 in practically the same lanzusge as described in the

original petition.
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The [inal rrayer of the plaintiff in its ori:
rezds as follows:
WHEEREFCRZ, plaintiff prays:
1. That pleintiff be awarded judgrent against defend-
ant for the total amounts of said unfulfilled tresty obligz-

tions, toszether with interest at five per centum per anmnum
on said amounts to date,"

In plaintiff's last Recuested Finding ho. § in recapituvlaticn

the plaintiff asks for thls finding:
"Therefore, there is due and owing to the Creek Naztion

from the United Ststes the following unpaid balance uncer

the above treaty obligetions of the United Stztes.!
Tren follows an itemized stztement of the several amounts previous—
ly asked for as due and owing aggresating with the zdded amounts
RN VO S, . R A S PR YT A S A UL S PR = U & - CN /AN 7
Craiuvu 4l vl I'Suly w1l atl il LT LUVAL adalidldie VUl wldu ] g /el e Wl
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In plzintiff's Reguest for Findings of Fact llo. 2 the treaty
between the Creek MNation and the United States of August 7, 1750
(7 Stat. 35) is qucted the provisions whereby the Creek Nation ac-
kwowledges itself to be under the protection of the United States
and no other sovereign, etc. and it is reqguested that this treaty
provision be found to have crezted thereaftsr a fiduciary rela-
tionship vetieen the Creek Nztion and the United States as that of
guardian and Indian ward, Thereafter in plaintiff's brief (p. 11)
in support of the zbove requested finding, the plaintiff alleges
that the claim (zeaning 211 of the claims in the present suit, is

for an accounting brought czgainst the United States, ¥its

Statement is then made (Brief, o. 2) thzt the claims

are "clains under treaty provisions as the Zeneral

clearly sheows were not fulfilled by the United Sistes, znd zs tco
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which balances are shown thereirn to be due and awinzg from the United

States to the Creek Nation." 3oth parties meke meny and varying con-

tentions .5 to the items of charge and credit involved, but we think
the disposition of the case, without going into many of the conten-

tions and controversies as to items, is determined by ithere the burden

of proof lies -- that is whether the burden is on the part of the

plaintiff to prove a failure to discharge the obligations undertzken
by the defendant, or whether the burden is on the defendant to prove
that it discharged these obligations and is liable to the plaintiff
upon its failure to do so. This cuestion 1s determinable by whether
the defendant stands in relation to the plaintiff azs guardian or as
trustee of funds belonging to the plaintiff, or whether the relation-
ship is that of debtor and craditoer.
As supporting its contention tet the relationship is that of

guardian and ward

, the plaintiff relies on the language of the Treatly
of 1790 which is cuoted in findings of fact and zlso in the decisions
of the Supreme Court in the Seminole case (316 U.S. 286, 295-297) and

that of the Sioux Tribe v. United States (305 C, Cls., 725-802). The

.

language of the Supreme Court case, upon which the plaintiff relies,

is language in keeping with that of many other decisions of the
Supreme Court and other courts to the effect tha:t there is

the Sovernment in its dealings with the Indian Tribes of a more = i
ing nature than with two entities that might be called on & g

eich other; but there is nothing in the decision that indicaises &

. change in the burden of proof in such matters as are involved

)
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tresent lzw suit, The decision of the Supreme Court cited was

rendered on lay 11, 1%L2 , 3Some of the funds involved In tha

o

czse grew ocut of treaties and obligations of debt created theredy.
Others were trust funds.

The lansuage quoted by the pla ntiff from that decisiocn w

P
)

[\

wilh rezard to & clzim based on alleged iability for a trust fund,
provided by Article VIII of a Treaty of 1856 (11 Stat. 639)

fund was to be investod and ranaged for the plairti
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Jovermnent. At a later date (Fov. 5, 1945) the Supreme Court held
by refusing lirit of Certiorari that a rere indebtedness of the
Governzert to an Irdian Tribe was not a trust fund,

Wle refer to the czse of the Crnickesaw Indiens agzinst the
United States {in which, by the way, Fr. Paul il. ! _ebell, who is
counsel in this case, was counsel therein) rerorted in 103 C.Cls,
1-57, as to which the Supreme Court on Nevezber 5, 1945 denied
c:rtiorari as to the judgment on the merits., Tnis case irnvolves,
among other cleizs, plain and simple treaty obligaticns of the
United States to the plaintiff Indians, &s to which the ple ntill
claired nonpeyment 2nd ron-fulfill=ent. As in the czss a2l bar the
evidence vrven wnich the plaintiff relied for the nonfuliillwent of

the obdiigations, and its right to recover therefor, wzs 2 f2

-l

of the defendant to vrove comnliance znd fulfill=mant. In many

instznces there was a showing of merchandise due and awing »y the

defendant to the plaintiff, and by the defendant, merely a memo-

randor. of © rchase for the plaintiff, but ro showing of actual

e
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Crlivery io the vlaintiff, There teing no —roof on the nert of the

0lzintiff th-t it did not szet tre 7ocds and walue. The vlzintiff

e
I

therein ccntended, as in the case ot bzr, that the burden was on the

deferdant to prove delivery to rlaintiff, or ray:ment to plaintilf, A

-~

statemert of the Court as to sazme 1s appliczble to nany of the situ-
etions in the case at bar; "for the yezrs 1793, 1759, and 1£.0 -cods
of the annuity vzlues were forwarded from the War Devartment 3Jtore-

house in Priledelchiz for the Chickasaw Fation., It must be presumed

that thev were received in due course. {underscering surnlied) To

require defendant to vrove effirmatively that the geoods were received
(the zroof 2t t is late date would have to be docuresntary) would

place an impossible burden where it deoes not rightfully belong. The

burden is uson the ol2intiff to prove its czse. “hile the juris-

v

m

dictional act walves the lapse of time, ii does not therery shift
the burden of proof to the defendani, nor does the jurisdictic:ral
act by its terms excuse the 2bsence of proof by the plaintiff,*
Other claims in the Chickasaw case wers for deposits of
chickasaw mcney to cther trives, The Court says: "there is lsck of

Froof that the deposits were erroneously m2de. The mere fact cf de-

s}

osit to other than a Chickasaw {fund, without more, does noi .uliulc
plaintiff to recover ¥ ¥ *" Wio judgment of recovery can .o .o
the showing mzde.” (p. 42)

There were some items of claim allowed in the Chickasz oo

itoms 3 -t S , 3 PSEREN ad . + yerm Feem o -
items in wnich the turden of oroof was not invelved. Offs=sic were

allowed, however, which wined out the entire amount of the
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Petition for Certiorari was filed with the Supreme Court on the
whole case. It was allowed only as to the offsets, Ve find, uvon
examining the petition for certiorari that it was stated that the
basic question presented was “wheth;r the regular equitable rrinciples
governing an accounting between the guardian and ward are to be appled
to a case in which the Chickasaw Nation demands an accounting from
the United States of moneys due it under treaties and agreerments.”
Also, "gnether the Indian ward has the burdeh of proving the items it.
excepts to in the zuardian's account.”" The refusal of thes Supreme
Court to allow certiorari on the matters hereinabove specifically called
to its attention is evidence thal it zpproved the holdings of the Court
of Claims in reference to such matters; and this, of course, lrcaves
the law as applied to the "burden of proof" where it was found by the
Court of Claims to be —-- that was on the plaintiff. This is therefore
the law as to the burden of proof arplicable to the claims in the in-
stant case.

As the plaintiff, in support of its viewpoint as to the burden

of proof also cites the case of Sioux v. United States (105 C. Cls.

725) wherein the court states that "The deferdant is the trustee; it
kept and has 211 the records and evidence and it has the burden of
making the proper accounting," ‘p. 802), attention will be called to
the fact that in that case the matier involved was the proceeds in

the possession of defendant of land sold by the defendant, which
money, of course, was a trust fund and the handling of same is govern-

ed by the rules asplying to trustes and guardian., Such is noi *the
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situaticn in the present czse, but only involves the relationsnip
of relationship of ordinary debltor and creditor.

The plaintiff relies soley cn thz language of the Treaty of
1750 (under which no claim asserted is based) as the basis for its

claim that the relationship of guardian and ward existed between it

and the defendant, One of the latest pronouncerents with reference
to the relationship between the Indian tribes and the United States

is that of Gila River Pima - lericova Indian Cormunity v. United

States (Ct. Cls., 140 F. Supn. 766, 780)

Whether or not the legal relationship of guardian
and ward exists between a varticular Indian tribe and the
United States depends, we thirk. ugon the express pro-
visions of the particular treaty, agreement, executive
Order, or statute under which the claim presented arises.
It is true thet the word "fiduciary” and the expression
“raardian-ward relationsnip® have been used by the courts
to describte generally the nature of the relationship
existing netveen the Indians and the Govermment., FHowever,
in the absence of some language in a treaty, agreement or
statute spelling out such & releticnship, the courts seem to
have meant merely that the r elationship between the Indians
and the Government is "similar to" or "resembles" such a
legal relaticonship and thet the doubiful language in the
treaty or statuie rnder considerztion should be interpreted
in favor of the wezx and dependent Indians., (Citing Creek
Nation v. United Scates, 318 U.3. 629,642)

Wwe also call attention to a discussicn of the Court of Cleins

o
2s to the relatiocrship of guardian and werd as between Indian Trives

= in the decision of that Court in ibe

(=]

and the Government agpesarin

case of Sioux Tribe vs. United Stztes, 146 F, 3Supp. 299 (1956)

discussion of this question by this Cormission in its opinion in the

Omaha Tribe, et al ¥s. United States, é Ind. Cls. Com. 68,73, 7i.
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The plzaintifif mokes mention in its reply orief of the Chickasaw
case (103 C.Cls. 1) =nd insists thai the decision therein hzs no
application to the present case, and in any event the holding of the
Court of Claims in the Sioux case, 105 C. Cls., 725, overrules the
holdings in the Chickasaw case. The decision in the Sioux case,.if
it were different frem that in the Chickasaw case, could not overrule
the same because the Sioux case is a Court of Claims opinion only,
while the holdings in the Chickasaw case were arproved by the Supreme
Court oy its refusel to grant a writ of certiorari. However, the hold-
ing in the Sioux case is not on facts of the kind involved in the
Chickasaw case, becazuse cleim in the Sioux czse was based on the hand-
ling of funds received by the United States as the proceeds of the sal
5y i1t of lands belonging to the Sioux Tribe whereby said funds teczne
trust funds and the principle of law applying to the handling of same
by trustee or guardian arplied.

The plaintiff makes the statement in its reply brief (p. 51)
that if it "had filed suit under the Creek Treaties of 1750 and 1796,
and under the Secret Article of the 1790 treaty, we would have had a
scmewhzt similar case to thet of the Chickasaws.” e cannot follow
such reasoning, The instant case seems to be on "ell fours" with the
claims we rely on in the Chickasaw case,

The Ferozinees case, reported at 102 C. Cls. 555, involved nroce®is
of sale of plaintiff's vroperty, and that resorted 313 C. Cls. 326

involved offssts asserted by it, and are not znplicable to the case =7

bar.
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As to the zonetary lisbilily, i zny, crezted by the onligatio
ol the Zovernment to furnish tlacii-sniil, wheelwright and ecquipment

2s tc which specific money coblizations zre not spacified, the defen

ant contends that such chlizaticons co mot crezte a fixed monetars
=]

liability; and that to recover for a failure on the r-rt of the

defendant t~ comply with the trecty stipulations would require proo

d

n

b

£

on the part of the plaintiff as to the pecuniary losses sulfered by

reason of the alleged failure. As to whether or not tris ccntentio
is correct, or as to whether the basis for the sums clzimed by the
plaintiff as m-ney liability for the alleged failure on the part of

the defendant is correct, it is not nescess=ry for us to determine

under our holding that plzintiff has nol troven the alleged failures

ol the defendant to fulfilil its obligzations as it is its duty to do
pefore any rec-vary cen be had.
Deferdont contends that the claims are res judiczta by rcason

of jurisdictional ects zand cases cited. The defendant 2lso clain

o~

that =y provisions of the Treaty of auzust 7, 185
o D >

many of the clzims urged in this case. This Commission is inclined

the opinion that the defense of res judicata is not well tzken tut

reference to the effect of the release trovisions of the Traoaty of

n

o

plaintiff released

to

witn

it is inclined to zgree with defendent; howevar, in view of ite docis -

on the merits, it

Judicata or as to

as to szid release,

tiveness 235 to 211
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says in its reply brief (p. 56), "&s a legal matter this release would
bar the claims under the Treaties of 1¢05 and 1232 as defendant con-
tends." Certainly the claims of this sull are based on treaties, not
on moral obligations and are definitely and unguestionably legzl
claims and are being so urged and urged only as legal claims,

In keeping with this opinion and findinzs of fact filed herein,

this case will be dismissed.

s/ Zdear E. Witt
Chief Commissioner

Concurring:

s/ Iouis J. O'¥Marr
Associate Commissicner

s/ Wm. M. Holt
Associate Cormissioner






