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Decided: Feb. 18, 1959
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¥r. Keith Browvme, with whor
was Mr. Assistant Attorney
General, Perry ¥W. lorton,
Attornsys for Defendant

OPINION OF THZ CCMEISSION

Witt, Ch.ef Commissioner, delivered the opinion of the Commission.

The plaintiff in its original petition asserts that it was the
owner of trust and other funds, which said trust and other funds were
held in trust by the defendant and paid and administered for the use
and benefit of plaintiff, and that it was provided by the treaties
between plaintiff and defendant thet szid trust and other funds were
to be managed and invested and otherwise disposed of by defeﬁdant
for the benefit of plaintiff, said treaties being specifically refer-
red to in later 2llegztions of said petition.

However, in the several claims thereafter in the petition
specifically set out, no one of said claims in the opinion of this

Commission, is shown to involve trust funds.
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tresent lzw suit, The decision of the Supreme Court cited was

rendered on lay 11, 1%L2 , 3Some of the funds involved In tha

o

czse grew ocut of treaties and obligations of debt created theredy.
Others were trust funds.

The lansuage quoted by the pla ntiff from that decisiocn w
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wilh rezard to & clzim based on alleged iability for a trust fund,
provided by Article VIII of a Treaty of 1856 (11 Stat. 639)

fund was to be investod and ranaged for the plairti
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Jovermnent. At a later date (Fov. 5, 1945) the Supreme Court held
by refusing lirit of Certiorari that a rere indebtedness of the
Governzert to an Irdian Tribe was not a trust fund,

Wle refer to the czse of the Crnickesaw Indiens agzinst the
United States {in which, by the way, Fr. Paul il. ! _ebell, who is
counsel in this case, was counsel therein) rerorted in 103 C.Cls,
1-57, as to which the Supreme Court on Nevezber 5, 1945 denied
c:rtiorari as to the judgment on the merits., Tnis case irnvolves,
among other cleizs, plain and simple treaty obligaticns of the
United States to the plaintiff Indians, &s to which the ple ntill
claired nonpeyment 2nd ron-fulfill=ent. As in the czss a2l bar the
evidence vrven wnich the plaintiff relied for the nonfuliillwent of

the obdiigations, and its right to recover therefor, wzs 2 f2
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of the defendant to vrove comnliance znd fulfill=mant. In many

instznces there was a showing of merchandise due and awing »y the

defendant to the plaintiff, and by the defendant, merely a memo-

randor. of © rchase for the plaintiff, but ro showing of actual
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Crlivery io the vlaintiff, There teing no —roof on the nert of the

0lzintiff th-t it did not szet tre 7ocds and walue. The vlzintiff

e
I

therein ccntended, as in the case ot bzr, that the burden was on the

deferdant to prove delivery to rlaintiff, or ray:ment to plaintilf, A

-~

statemert of the Court as to sazme 1s appliczble to nany of the situ-
etions in the case at bar; "for the yezrs 1793, 1759, and 1£.0 -cods
of the annuity vzlues were forwarded from the War Devartment 3Jtore-

house in Priledelchiz for the Chickasaw Fation., It must be presumed

that thev were received in due course. {underscering surnlied) To

require defendant to vrove effirmatively that the geoods were received
(the zroof 2t t is late date would have to be docuresntary) would

place an impossible burden where it deoes not rightfully belong. The

burden is uson the ol2intiff to prove its czse. “hile the juris-
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dictional act walves the lapse of time, ii does not therery shift
the burden of proof to the defendani, nor does the jurisdictic:ral
act by its terms excuse the 2bsence of proof by the plaintiff,*
Other claims in the Chickasaw case wers for deposits of
chickasaw mcney to cther trives, The Court says: "there is lsck of

Froof that the deposits were erroneously m2de. The mere fact cf de-

s}

osit to other than a Chickasaw {fund, without more, does noi .uliulc
plaintiff to recover ¥ ¥ *" Wio judgment of recovery can .o .o
the showing mzde.” (p. 42)

There were some items of claim allowed in the Chickasz oo

itoms 3 -t S , 3 PSEREN ad . + yerm Feem o -
items in wnich the turden of oroof was not invelved. Offs=sic were

allowed, however, which wined out the entire amount of the




















