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Gmer'zl, Ferry X. Xorton, 
Attorneys f o r  Defendant 

Ett,  C i e f  Corrissioner,  delivered the  opinion of t h e  Coc~nission. 

The p l a i n t i f f  i n  i t s  o r i g i n a l  p e t i t i o n  a s se r t s  t h a t  it w a s  t h e  

owner of t r u s t  and other  funds, which s a id  t r ~ s t  znd other  f m d s  were 

held  i n  t r u s t  by the  defendant and paid and adoinistered f o r  t h e  use 

and bene f i t  of p l a in t i f f ,  ar,d t h a t  it was provided by the  t r e z t i e s  

between p l a in t i f f  and d e f e n d a t  t h z t  sa id  t r u s t  o ther  f ~ d s  were 

t o  be  paraged ar,d i m e s t e d  and otheririse disposed of by defendant  

f o r  t h e  benef i t  of p l G n t i f f ,  s d d  t r e a t i e s  being s p e c i f i c z l l y  r e f e r -  

r e d  t o  i n  l a t e r  z l l e g ~ t i o n s  of s e a  pet i t ion.  

However, i n  the severd. cl&ms theredter  i n  t ' i  p e t i t i o n  

s p e c i f l c z l l y  s e t  out ,  no one 03 sa id  c l z h s  i n  t h e  opinion of t h i s  

Corzoission, i s  s h ~ z i ~  t o  involve t r u s t  funds. 
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Tne f i r s t  c lz lm i s  f o r  $87,309.75 2nd i s  described i n  d e t z l l  

i n  Sec. I V  of p l a i n t i f f  f s p e t i t i o n  and i n  Requested Finding Xo. 4 

of p l a i n t i f f ' s  r e q e s t e d  f i n d k g s  of f a c t .  Both d e s c r i p t i o n s  o f  

s a i d  cl ,zin s t a t e  t h a t  s a r e  arose  under A r t i c l e  I1 of t h e  T r e a t y  of 

June 16, 1802 (7 S t a t .  6 s ) .  I n  t h e  p e t i t i o n  i t  i s  a l l e g e d  t h a t  

def ecdznt ' s t o t e l  o b l i g a t i o n  under s a i d  t reatjr mounted t o  $320, OCO. 00 

and t h a t  de fex ian t  d isbursed  3232,670.25 on17 on s a i d  t r e a t y  obliga- 

t i o n  and t h e r e f o r e  t h e  u;-.ount o f  $8?,30?.?5 i s  due and ox ina  t o  p l a i n -  

t i f f  f r o n  defendant f o r  d e l e r d a n t l s  f a i l u r e  t o  f u l f i l l  s a i d  t r z? - t ?  

ob l i za t ion .  I n  t h e  3 e ~ c e s t e d  Finding 120, 4 p l a i n t i f f  r e q u e s t s  a 

f i n d i n g  t h ~ t  t h e  t o t 2 1  o b l i z a t i o n s  of t h e  United S t a t e s  m d e r  sxid 

A r t i c l e  I1 of s a i d  t r e a t y  m o u n t  t o  .~5317,~O0.0~ on wbich t h e  United 

S t a t e s  k c i  only  disbursed and a c c o m t e d  t o  t h e  g l a i n t i f 2  f o r  -$254,690.?-5 

and t h a t  defemiant i s  no;.[ due and o~..:irg to t he  Cree?: I k t i o n  2. b d a x e  

of $62,309.75, f o r  x?.ich t h e  defendant  has f i i i led t o  e c c o u ~ t .  

Both desc r i ? t ions  of s a i d  c la im a r e  f o r  indebtedness c l z b e d  t o  

have been c rea ted  on t h e  p a 3  of t h e  defendant t o  t h e  p l a i n t i f f  by 

t h e  provis ions  of t h e  Treaty of June 16, 1802, and not f o r  izoneys 

i t  had rece ived f r o n  o r  f o r  t h e  p l a i n t i f f ,  the  senageKent o f  :.lhich 

t h e  defezdant  Secme  t r u s t e e .  

The ncyt c l z h  f o r  xhich suit i s  brought i s  s e t  act I! 



United S t z t e s  t o  deferdazt  i n  t h e  moun t  of .;196,0SO.C0 or, xhich t h e  

deferdant  d i s b w s e d  .&59,452.25 only on sa id  t r e a t y  ob l ina t ion ,  2nd 

t h e r e f o r e  t h e  aiz.ount of .:26,547.75 i s  due and oxin,? t o  p l z i n t i l f  f o r  

def  exdar t  I s  f a i l m e  t o  l u l f  ill sz id  t r e z t g  o b l i n a t i o n .  

This  c l a h  i s  aga in  described i n  p l a i n t i f f ' s  Recuested Finding . 

KO. 5 i n  which i t  i s  s t z t e d  t h a t  t h e  t o t a l  o b l i g a t i o n  under s a d  

t r e a t y  was -$206,000.00 and t o t a l  d i s h r s e m e n t s  shown by General Account- 

i n g  Of f i ce  t o  be on ly  -$169,452,75, although C o n ~ r e s s  has zppropi-isted 

t h e  f u l l  .z~~our. t  due. And t h e  bzlance now due a ~ d  owirg by t h e  dcfe.-dznt 

on s a i d  t r e a t y  ob l iga t io r ,  i s  i n  the  a ~ o u r , t  of 536,547.75. 

The next  c la im i s  described i n  Sec. V I  of p l a i n t i f f ' s  7 e t i t i o n  

2s a r i s i ~ g  under provis ions  of t h e  Treaty of L r c h  24, IS32 between 

t h e  United S t a t e s  ezd the  Creek )!ation (7  S t a t ,  366) ?&.ich t o t a l  

o b l i e a t i o n  under s a i d  t r e z t y  i s  a l leged t o  be $~O,OOO.CO on xkieh  
2 

it i s  a l l eged  t h e  defecdant disbursed $49,938.99 on ly  on s a i d  t r e z t y  

o b l i g a t i o n  and the re fo re  the  mount  of G10~061.01 i s  no-,*[ due znd oviirq. 

This  c l a i ~  i s  zgzin described i n  p l a i n t i f f  I s  Finding KO. 6 wherein 

t h e  t o t a l  o b l i c e t i o n  u ~ d e r  sa id  t r e a t y  i s  s t a t e d  t o  be $60,000.~0, 

t h e  t o t a l  d i sbur seaen t  of t h e  d e f e ~ d a n t  on s a i d  o b l i g z t i o n  as having 

been on ly  549,938.99, l szving  a  balance nol;J due and owing from t h e  

United S t a t e s  t o  t h e  Creek Xation i n  the  zsount of  $ lO,C61 .01  . 

The next claim f o r  which s u i t  i s  broug2t i s  de-scribed i n  Sec. V I - I  

of p 1 2 i n t i f f 1 s  p e t i t i o n  a s  u . i s i q  out of t r e e t y  betxeen t h e  United 

S t a t e s  a ~ d  t h e  Creek ha t ion  on F e b r u r y  14, 1833 (7  stst. 417). is 

a l l e g e d  t h a t  t h e  t o t a l  0 3 l i ~ z t i o n  of the  United S t a t e s  t o  t h e  p l a i n -  

t i f f  under t h e  provis ions  oÎ  s2id t r e a t y  F;S .$11?,2L0.00, on :!!!ich ti'" 
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defendz-t e l ~ b - ~ s e d  only 37'l+,2$0.45, and the  defendznt i s  nos: due m d  

ovrini7 t o  t h e  ?la.; n t i f f  dL, %q. 55 . - 
I n  p e t i t i o n e r ' s  Fixl ing Ko. 7 tke  t o t a l  of s a i d  o b l i c z t i o n  

under t h e  above t r e a t y  i s  s t e t e d  t o  hzve been $105,6~0.00, on which 

t h e  d e f e n d a t  paid a d  d i sbwsed  t o  t h e  Creek I k t i o n  i n  f u i f i l h e n t  

thereof  only t h e  anount of $a"G,981.45 a ~ d  t h a t  t h e r e  i s  a  balance 

now due and o w i x  by t h e  defendant t o  the p l z i n t i f f  under s s d  t r e a t y  . . 

o b l i g a t i o n  t h e  mount  of $24,708.45. 

In  p l z i n t i f f  ' s  rep ly  b r i e f  ( ~ ~ - 3 2 ,  33, )it i s  d l e g e d .  t h a t  an 

e r r o r  had been rade i n  g i v i ~ g  t h e  delendani c r e d i t  f o r  34,696.00 

t o  which it vas  not e n t i t l e d  and t h a t  the t o t z l  d i sbursecen t  t o  which 

t h e  defendant r r c s  e n t i t l e d  t o  c r e d i t  vies 0-17 $76,285.45 arid t h e t  

p l a i n t i f f ' s  c l a b  on s a i d  it&? i s  t h e  x o u n t  o i  S29,404.55. 

I n  Sec. V I I I  of t h e  p l z i m i f f l s  p e t i t i o n  a  p rov i s ion  of t h e  

Treaty  of A u g ~ s t  7, 1856 (11 S t z t .  699)  i s  a l l eged  a s  c r e a t i ~ g  a n  

o b l i q a t i o n  on t h e  pa r t  of defendant t o  a r n ~ e l l y  an i t e n  of 

$10,000.~0 2s i n t e r s s t  t o  p l z i n t i f f ;  the t  s a d  i n t e r e s t  beczzze dce 

and owing f o r  t h e  years 1857-61 inclusive i n  t h e  t o t a l  m o u n t  of 

%O,OOO .00 on which ob l iga t ion  the  defendant d i sb -xsed  on17 $ 2 1 , 0 0 ~ ,  

al though Co%ress a?propriated the  t o t a l  of ~50,033.00, a r 2  

f o r e  t h e  a?iomt of j29,OCO.CO i s  due 2nd o-..:in.? t o  p la i r i t i :~  

def endznt beczpse of d e f e n d a t  Is f z i l w e  t 3  f d f  ill s e i d  i r t L < b \  - 

o b l i q a t i o n .  - 

%is l i a b i l i t y  i s  a l s o  described ir! a l z l n t i f f  ' s  ;;lec:-es~i 1 - 

i n g  Lo. 8 in p r a c t i c a l l y  t h e  s z i e  l z n ~ ~ z ~ e  2s descr ibed i n  tbc  

o r i g i n a l  ~ e t ;  ~ ~ 1 o n .  ' ' 
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The T ine l  ;r:!j.er of t h e  p l z i n t i f f  i n  i t s  original a c t i t i o n  

1r;2ER"o?CZS, p l a i n t  i f f  p rays  : 

1, 'Q-*et p l a i n t i f f  be  a a r d e d  j c c d c . e ~ t  a g a i n s t  defend-  
a n t  f o r  t h e  t o t a l  m o u n t s  of  s a i d  ~ X u l f i l l e c !  t r e z t g  o j l i g z -  - 

t i o n s ,  t o p t ? . e r  with i n t e r e s t  at. f i v e  per c e n t c n  pe r  a l l x ~ - ~  
on s a i d  m o u n t s  t o  da te .  " . - 

In  c l z i n t i f f ' s  l a s t  R e q ~ e s t e d  F inding  KO. 9 i n  r e c a p i t c l a t i o n  

t h e  p l z i n t i f f  asks f o r  t h i s  f i n d i n g :  

n 
"Tiers fore ,  t h e r e  i s  due and okring t o  t h e   reek l:ztion 

fram t h e  United St;.t?s t h e  folloi.ring unpzid b:.l.mce m d e r  
t h e  cbove t r e z t y  o b l i ~ e t i o n s  of  t h e  United S t z t e s . "  

Teen fo l lows  an i t m i z e d  s t e t e z e n t  of t h e  s e v e r a l  zm-znts  pr.evious- 

between t h e  Creek Bation and t h e  United S t e t e s  of  A u ~ u s t  7, 175G 

(7 S t s t .  35) i s  c,-cted t h e  p -o -hs ions  whereby t h e  Creek Eatior? ac- 

- 1 s  i t s e l f  t o  be u C e r  t h e  p ~ o t e c t i o n  of t h e  United S t a t e s  

and no o t h e r  sovereign, e t c .  m d  i t  i s  r e q w s t e d  t h a t  t h i s  t r e z t y  

p r o v i s i o n  be f o m 6  t o  have c r e z t e d  t h e r e a f t ~ r  a f i d u c i a r y  r e k -  

t i o n s h i ?  be2:reen the  Creek 2kt ion  a d  t h e  United S t z t e s  ES t h a t  cl 

gue rd ian  and I n d i a  br,rard. Therezf t e r  i n  pleir!tir"f Is S r i e f  (F. 11) 

i n  sxppor t  of t he  ajove requested f i n d i n g ,  t h e  p l z i n t i f f  alleges 

th;t t h e  c l d s  (zeznizg z11 of t h e  c1zir.s i n  t h e  ? r e sen t  is 



t h e  d i s p o s i t i o n  of t h e  case ,  ; : i thout go in3  i n t o  czny  of t h e  conten-  

t i o n s  and c o n t r o v e r s i e s  a s  t o  i te r - s ,  i s  detsmine.',  by ::here t h e  j u r d e n  

of proof l i e s  -- t b a t  i s  whether t h e  3urden is  on t h e  p a r t  of  t h e  

p l a i n t i f f  t o  prove a f a i l u r e  t o  dischm-gz t h e  o b l i g a t i o n s  unde r t aken  

by t h e  defendant ,  o r  xhe ther  t h e  burden i s  on t h e  de fendan t  t o  prove  

t h a t  i t  d ischarged  t h e s e  o b l i g r t i o n s  and is  I k b l e  t o  t h e  ? l a i n t i f f  

upon i t s  f a i l u r e  t o  do so. s u e s t i o n  i s  a e t e m i n a b l e  by r:hether 

t h e  defendant  s t a n d s  i n  r e l a t i o n  t o  t h e  p l z i r k i f f  as g u z r d i a n  o r  as 

t r u s t e e  of funds belongin; t o  t h e  ? l ~ i r . t i l f ,  o r  :r:?et:!er t h e  r e l a t i o n -  

s h i p  i s  t k t  of deStor  x d  c r d i t c r .  

A s  suppor t i r l ;  i t s  c o ~ t e n t i o n  tkt  t h e  r e l a t i m s h l p  i s  t h t  o f  

gua rd i en  and :;rrd, t h e  p l a i n t i f f  r e l i e s  on the  l m p 2 g e  o f  t h e  Tre? ty  

of  1750 which i s  q ~ o t z d  i n  f i n d i c g s  o f  f a c t  and a l s o  i n  t h e  d e c i s i o n s  

of t h e  Supreze C o u t  i n  t h e  Sez.inole ca se  (316 U.S. 266, 295-297) and 

t h a t  of t h e  Sioux Tr ibe  v. United Scs t e s  (105 c .  C l s .  7 2 5 4 0 2 ) .  The 

l a n ~ ~ a g e  of t h e  S u p r e ~ e  Court case ,  uFon which t h e  p l a i n t i f f  r e l i e s ,  

i s  l e n ~ ~ i z a ~ e  i n  keepicg wi ,i? t h a t  oi" m n y  o ther  d e c l s i ~ n s  of t 5c 

Suprerie Court  z ~ d  o t h e r  c o - ~ r t s  t o  t h e  e'fzct tha;  t h e r e  i s  

. . 
t h e  boverme,?t i n  i t s  dea l iygs  w:cL t he  Ir-aim Tri'ses of  z TOT A 

i n g  n a t u r e  t h m  wi th  t;ro e n t i t i e s  tht r i gh t  be c a l l ~ d  on a 5- 

ezch o t h e r ;  but  t h e r e  i s  n o t t i ~ s  i n  the dec i s ion  t h z t  i n d i c s x s  : 

change i n  t h e  jurden  of proof i n  such c a t t c r s  ss a r e  involved  
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P e t i t i o n  f o r  C e r t i o r a r i  :gas 

whole case.  It w a s  alloxed 

f i l e d  ~ i t h  t h e  Suprene Cox% on t h e  

- 7  o n l y  a s  t o  t h e  o f f s e t s .  ;ie f i nd ,  cFon 

examining t h e  p e t i t i o n  f o r  c e r t i o r a r i  t h a t  it was s t a t e d  t h a t  t h e  

b a s i c  q u e s t i o n  presented was "whether t h e  r e g u l a r  e q u i t z b l e  p r i n c i p l e s  

governing 2n accounting betxeen t h e  g u a r d i m  and wsrd a r e  t o  be a p p l e d  

t o  a case i n  which the Chickasax Nation demands an  account ing  from 

Lhe United S t a t e s  of moneys due it under t r e a t i e s  and agreszents . "  

Also, %?nether the  Indian x2rd b a s  t h e  burdeD 1-1: proving t h e  i t a s  it. 

e x c e p t s  t o  i n  t h e  z n z r d i s n r s  account.  The r e f u s a l  of t h t  5 c ~ r e r . e  

Court t o  allo:l c e r t i o r a - i  on t h e  n r t t e r s  hereinabove s p e c i f i c a l l y  c a l l e d  

t o  i t s  a t t e n t i o n  i s  evidence t h z t  it zpprovzd t h e  h o l d i r s s  of t h e  Cour t  

o f  Clzhs  i n  re ference  t o  such n a t t e r s ;  and t h i s ,  of course,  1-2-12s 

t h e  lasr as appl ied  t o  the  %urdon oL' proof" r,ihere it w ~ s  foznd by t h e  

Cour t  of C l a i ~ s  t o  be -- t h a t  :ias on t h e  p l z i n t i f f .  This  is t h e r e f o r e  

t h e  l a x  as t o  t h e  burden of proof a?p l i cab le  t o  t h e  c l a ims  k t h e  in -  

s t a n t  case. 

As t h e  p l a i n t i f f ,  i n  s u p ~ o r t  of i t s  v i e z ~ o i ~ t  as t o  the  burden  

o f  proof a l s o  c i t e s  t he  case of Sioux T. United S t a t e s  (105 C. C l s .  

725) wherein t h e  cour t  s t a t e s  t h a t  T h e  defezda,?'; i s  t h e  t r u s t e e ;  it 

k e p t  a ~ d  has  zll t h e  records 2nd evidence and it has t h e  burden of  

meking t h e  p rop t r  a z c o ~ t i n g , "  ' p .  802), a t t e n t i o n  w i l l  be  c z l l e d  t o  

t h e  f a c t  t h a t  i~~ t h a t  czse t h e  m a t t ? ?  involvzd was t hg  proceeds i n  

t h e  p o s s e s s i o n  of defenciat  of land s o l d  by the  defendaat ,  w b ~ c h  

rooney, of course,  ~ z s  a t r u s t  fund a 2  the  handl ing of s z i e  i s  govern- 

ed by t h e  r u l e s  asplying t o  t r u s t e s  ax? uardiar,. Such is ~ 0 5  th-" 



of r e l a t i o n s h i p  of o r2 ina ry  d e b t o r  2nd c r e d i t o r .  

1790 (under vh ich  no c l ~ j s  a s s e r t e d  i s  based) as t h e  b a s i s  f o r  i t s  

c la im t h e t  t h e  r e l a t i o n s h i p  of ~ ~ 3 r d i a n  end ward e x i s t e d  b e t x e e n  it 

and t h e  defendant. One af t h e  k t e s t  ~ronouncer^ents  w i t h  r e f e r e n c e  

t o  t he  r e l a t i o n s h i p  b e h e e n  t h e  I n d i a .  t r i b e s  and t h e  United S t a t e s  

i s  t h a t  of Gila River  ??mi - i . k r i coca  Ixi ian Comuni tg  v. Uni ted  

? b e t h e r  o r  not  t h e  l e z a l  r e l a t i o n s h i p  of g.i.larciian 
and m - r d  e x i s t s  betxeen 2. ~ ~ Y c i c u l a r  h d i a n  t+% an6 t h e  
United S t z t e s  depends, we t ? - l r k .  u?on t h e  e , q r e s s  pro- 
v i s i o r s  of t h c  p e r t i c - d a r  t r e a t y ,  agreezent ,  execu t ive  
Order ,  o r  s t a t u t e  under which t h e  c l e i x  p r e s e ~ t e d  ? . r i ses .  
it i s  t x e  t h a t  t h e  7:iord " i i5 .uc imyR a ~ ~ d  t h e  e x p r e s s i o n  

"gxi r5an- l ,~ard  r e l z t i s n s h i p ' :  have been csed by t h e  c o x r t s  
t o  d e s c r i k  !;enerally t h e  n? tu re  of t h e  r e l a t i o n s h i p  
e x i s t i n g  Seixreen t h e  I x i i a s  a d  t h e  Goverxcent. Eoxever, 
i n  t h e  a 'xence of scce  langxage i n  a t r e a t y ,  a g r e e z e n t  o r  
s t z t u t e  s p e l l i n g  out  such .z r e l z t i s n s h i p ,  t h e  c o u r t s  s e e 2  t o  
have zeant merely t h a t  t h e  r e l a t i c n s h i p  betxeen t h e  I n d i z i s  
and t h s  C ~ v e r m e n t  is  "sinilar t o "  o r  "rzsezbles ' l  such  a 
legal r e l a t i o n s h i p  ar,d t h a t  t h e  doub t fu l  language i n  t h e  
t r e z t y  o r  s t z t r i , e  i ~ n c e r  ccnsiderzi t ion should b e  i n t e r p r e t e d  
i n  fe~.ror of t h e  u ld  degefident I n a i m s .  ( ~ i t i ~  Creek 
Nation v. United S i z t e s ,  312 U . 3 .  629,642) 

k L z - a  T r i \ e ,  e t  7;s. United S t z t e s ,  6 ir-d. C l s .  Coz. 62,73, 71;. 
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Z'ie ? lzint iTl"  x k e s  .;ention i n  i t s  r q l y  3 r i e f  oC t h e  Ci?Lclca.sa:.~ 

case  ( 1 ~ 3  C . C l s .  1 )  zn5. i n s i s t s  t h a t  t h e  d e c i s i o n  t h e r e i n  h2s no 

a p p l i c z t i o n  t o  t h c  p re sen t  ca se ,  a ~ d  i n  any event  t h e  h o i d h g  3f t h e  

Court i r  t h e  czse ,  105 C. Cls. 725, o v e r r u l e s  t h e  

holdinzs i n  t h e  Chickzsaw case .  The dec i s ion  i n  t h e  S ioux case , .  if 

it were d i f f e r e n t  frcm t h a t  i n  t h e  Chickasax czse ,  coc ld  not  o v e r r u l e  

t h e  s=s because t h e  S i o w  c a s e  i s  a Court o f  C l a i ~ s  o p i ~ i o n  only,  

whi le  t h e  holdings i r .  t h e  C h i c k a s a  case  were ayproved by t h e  S u p r e x  

Court 3~ i t s  r e f u s a l  t o  g x n t  a \zit of c e r t i o r z r i .  E o x e x r ,  t h e  holr!- 

i n g  i n  t h e  S i o m  czse  i s  no t  on f a c t s  of t he  kind involved  ir! the 

Chickasm case,  becz-se c l a im  i n  t h e  Sioux czse was based on th? h-".rJ- 

l i n g  of f u d s  rece iy~ad  by t h e  U:-Lied S t a t e s  2.5 t h e  proceeds  o? the s a l ~  

by it of 1 m d s  belo@.ng t o  t h e  Sioux Tribe vhereb:? s d d  funds  b e c x e  

t ryst  fur,ds and t h e  p r i n c i p l e  or" 1 ~ - r  applJ ing  t o  t h e  hand l ing  ci" s m e  

by t r u s t e e  o r  guzrSizn a s p l i e d .  

Tne p lz in t i f f  ~ & e s  t h e  s ta te r ren t  I n  i t s  r e ~ l y  b r i e f  (p. 51) 

t h a t  i f  it "had f i l e i  s u i t  under  t h e  Creek T r e z t i e s  o l  1750 a d  17?6, 

and under t h e  S e c r e t  k t i c l e  of t h e  1790 t r e z t y ,  we ~io.LLd k v e  hac! a 

s c ~ ! e > i h ~ t  si.lil= case  t o  t h z t  of t h e  Chick2sa.s." Y e  czn~1oot follc7ir 

such r easo~3ng .  The Ir?stmt czse  s e e m  t o  be on " a l l  f o . z s n  xit:? tkc 

bz r  . 



2s t c  r h i c h  s p z c i 2 i c  ..r.ctn-zy cbli: ;atians :re n2t s p e c i f l e d ,  t h e  defend- 

a n t  contends tkt such r , 'd iy i t ic r . s  io 2 ~ t  c,?kte a fked more t a ry  

1 i a S i l i t y ;  and t h z t  t o  recoTrer Zor a 2. i lc~-e on t h e  7:-t oil t h e  

o n  t h z  p a 3  of t h e  p l a i n t i f f  a s  t o  t h e  >eccl?iary l o s s e s  s u f f e r e d  by 

r e ~ s o n  o l  t h e  a l l e g e d  f a i l n r e .  A s  t o w h e t h e r  o r  c o t  t k i s  c z n t e n t i o n  

i s  c o r r e c t ,  o r  as t o  ;:hethey th? 5asj .s  f o r  t h e  s m s  claiii.ed by t5e  

p l a i n t i f f  a s  n , n e y  l i a j i l i ' i j .  f o r  t h z  a X k , ~ z d  f a i l u r e  o n  t h e  p r t  o f  

t h e  defendant i s  c o r r e c t ,  it is r o t  n z c e s s ~ y  i o r  cs t o  d e t e r x i n e  

under  our h o l d i ~ g  t h 2 t  p l z i r k i f f  k s  nat ; x v m  t h e  allezed failures 

o f  t h e  de le r idar t  ta f c l f i l l  i t s  obli.2atior.s as it i s  i t s  dciy t o  6.0 

Deler6x-h contends t h a t  t h e  c l a i 3  a-e  r e s  j u b i c z t a  by x e s o r !  

o f  j w i s S c t i o n d .  x t s  an:', cases  c i t e d .  Tqe ds,"e:-,dant c l s o  c l ~ ~ 2 ~ - s  

t h z t  k , ~  ' j r o v l s i a c s  of t h e  Trent7  ol" :I;r,.;ust 7, 1256 p l e i n t 2 f r '  ;.eleased 

tiveness 2s t o  ~ 1 1  clz.ics jzsee ci: th? treaties of  1335 p-7.: ' 
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says  i n  i t s  r e p l y  br ief  (p.  5 6 ) ,  "As  a l e g a l  ~atter i b i s  r e l e z s z  wo-3L 

ba r  the  claims under t h e  Treat ies  of 1E05 and 1832 as defendant. con- 

tends ."  Cer ta in ly  the  c l a i m  of t h i s  s u i t  a r e  bzsed on t r e a t i e s ,  not 

on moral ob l iga t ions  and a re  d e f i n i t e l y  and u n ~ u e s t i o n a b l y  l e g a l  

claims and a r e  being so urged and urged only  as l e g a l  c l a k .  

I n  keeping wi th  t b i s  opinion and f i n d i n s s  of f a c t  f i l e d  h e r e i n ,  

t h i s  case will be dis ,dssed.  

s/ 3 q a r  2. V i t t  
Chief CorrY-;iissioner 

Concurring : 

s/ Louis J. OfEarr 
Associa te  Comissioner 

SJ XZ. 14. Halt 
Associa te  Cxii i issionw 




