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QPINION OF THZ COMIISSION
Witt, Chief Commissioner, delivered the ovinion of the
This is another in a series of claims Trougzht by the pet:i
(&4 v -
the Iowe Fation of Indians and its member irives, the Iowa Tribe of the I
2
Reservation in ¥ansas anc Yebrasks znd the Iowa Tribe of the Icowa s M
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in Cklahoma, and, the Sac and fox ac and Fox Tribe

O
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ch
®
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of Indians of Oklahoma, the Sac and Fox Tribe of Indians of Missouri, and the
Sac and Fox Tribe of the MNississipri in Iowa, and a1l the individual merdcrs
named herein, in which said petiticners sue for additional corpensztion for

those lands in central Jowa officielly designated as Royce Cession 252. As we
have found in the prior caseS,l/ and as we ncvw find in thc instant case, the
petitioners are identifiable zrouvs of American Indians residing within the
territorial limits of the United Staztes and have the capacity to brinzy this
suit under the provisions of the Indian Claims Cormission ict, In like manner

we find that these petitioners are the prorer representatives and successors

in interest to those groups cof Iowa and Sac and Fox Indians vho participat

- od
in the Prairie cu Chien Treaty of 1£25 (7 Stat. 272), referred to hereafter

the sake of brevity as the 1825 Treaty, and who, in the years that fol-
lowed, ceded in three separate treaties with the United States all their
interests in Royce Cession 262.

Specifically these treaties

@)

T cession were: the Treaty of Ocicter 1837

with the lfissouri Szc and Fox (7 Stas. 5LC), the Treaty of October 19, 1838

1%}

vith the Iowa Mation (7 Stat. 568), and Tinzlly the Treaiy of October 11, 1842

with the confederated trites of Sac and Feox Indians (7 Stat., §96). Each of
+ . . .. < A ._ . .
these treaties substaniially celled for a general cession to the United States
Fad
ES

o]

Py

all of the petitioners' interest to thoss lands lying beiween the Missouri
and 1ssissipni Rivers and south of the Sioux-Sac and Fox lines as described in

hrticle 2 of the aforementioned 1925 Trezy. within this vest arez, and forming

Cormmission's Findin
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the central portion thereof is Cession 262 whose boundaries are not set out in
any one treaty but are the product of several separate insiruments. The Sac
ard Fox Treaty of October 21, 1837 (7 Stat. Sh) set up the eastern boundary
line, and the southern line, which is the Iowa-Missouri State line, was fixed
by the two treaties of August L, 182k, concluded with the Iowa and Sac and Fox
Indians (7 Stat. 229, 231). Finally, the Treaty of July 15, 183C with the
Iowas, Sac and Fox, and other tribes (7 Stat. 328) fifed the western and north-
ern boundary lines of Cession 262.

The title question to Cession 262 is the agreed issue to be determined
at this stage of the proceedings. HeAhote that the petitioners rest their
title claims either upon the theory of having a prior recognized or reserva-
tion title to Cession 262, or an Incian title perfected throuzh aboriginal
use and cccupancy.

It is the Commission's considered ozinion as shown hereafter that th
question of a2 recognized or reservation title, which is fundamentally a ques-
tion of law, decides the title issue in this case; and in this ZOnnection we
need only cite and zpply the rule found in the prior decisions of this Com~
missicn involving these sare claimants upon the subject of recognized title
concerning lands erbraced within the terms of the 1825 treaty. Therefore; it

would seem that the Commission, at least in this case, is relieved of the duty

H

of settinz out detailed findings of fact in sucztert of wWliimate findin

Y

zs as in

¢

the case of determining asboriginal or Indian title.
(=] =

~

In Docket 158, this Commission had occasion to pass upon the effect of

the provisions of Article 3 of the 1325 Treaty on the quesiion of recognized

title. The same issue is raised in %the instent case. ©On paze LL3 of the
- =
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opinion therein, the following is stated:
In view of (our) holdinz maede later herein that (the) Treaty

of August 19, 1825, czlled the Prairie du Chien Treaty, is thought
by us to be recoznitisn of titie in the participants thereto to the
lands described therein we think it unnecessary to discuss in much
detzil the evidence in the record as to use and occupancy of the
land claimed by the petitioners--this because when Indian title has
been recognized it is unnecessary to prove aboriginal title.

Cession 262 is part and parcel of that same vast area described in Ar-

ticle 3 of the 1825 Treaty, and if stare decisis means anything, we have no

alternative but to acdhere to our former ruling on this point and resoclve the
tiﬁle guestion herein in favor of the petitiocners and against the Government.g/
We therefore hold as a matter of law that both the Icwa Nation of Indians
and the Sac and Fox Hation, by virtue of the language of Article 3 of the 1825
Prairie du Chien Treat; have & recognizec or reservation title and comzens-
le interest in Royce Cessicn 252,

The other question to be resolvec, and the bone of contention between
the respective cetitioners is the exient and ranner by which each nation holds
its title to the subject lanis. In other words, the problem of apportionment
has been preserted to ihe Commission for determinaiion. In like manner the
Commission believes that this issue can be resolved on certain agreed facts
detween the petitioners znd upon controlling guestions of law,

We shall discuss the sugzesiions advanced by the Iowa petitioners as the
Prorer solution in the manner of effecting an equiteble division of Cession
262, Of course it follows that once the extent of the Iowa petitioner's claim

to Cession 262 has been resolved the Sac and Fox claim is in like manner setb-

tlcd,

———

Cormission's Finding 9
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In its proposed Findinz 52, the Iowa petitioners suggest two alternative
methods of dividing the area.-z/ They argue first that the Cormission should
find that the Prairie du Chien Treaty of 1825 recognized that the Iowa MNation
of Indiars and the Sac and Fox lation had "joint Indian title" to a1l of Ces-
sion 262, so that in effect each nation enjoys an undivided moiety in the whole
area, To accept the proposition as advanced by the Iowa petitioners, it is

necessary to give that legal effect to that portion of the language in Arti-

cle 3 of the 1825 Treaty, which reads as follows:

_3_/ Proposad Findings of Fact by Iowa Petitioners, page 11L.
Proposed Finding 52
"By virtue of the Treaty of August 19, 1825 (7 Stat. 272):

A. The Iowa MNation and the Sac and Fox Nation are found
to have jeint Indian title, recognized by the defendant
to the lands in Royce Cession 262 aescrlbed in Proposed
Iowa Finding 0; or in the alternative,

B. The Iowa Hation had Indian title recognized by the de-
fendant:

1. To the lands within Cession 262 lying southerly
of a line commencing in the western boundary of
Cession 262 and running along the southerly water-
shed of the Raccoon Fork unitil it joins the Des
Moines River near the present City of Des Moines,
Iowa, and thence down the Des loines River to the
presenu Tovn of Eddyville, Iowa, ard thence west-
erly of a2 line ru-_.lm gererally south from Tid-~: .
ville, Iowa to the state line between Missouri
Jowa at the watershed of the (rand and Chariton
Rivers, and

2. Jointly with the Sac and Fox MNation to an undi 7 =1
one~half interest in all that vortion of Ces:
lying due east of the line from rddyville, lo
the IMissouri-Iowa state line hereinabove refer
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"The Toways accede to the ar“ahoercn be%veen the Sacs and
Foxes and the Sicux; but it iz azreed betwsen the Iovways anc the
confecerated trites of the Sacs and Foxes, thot the IO"ays have

just claim to a neriticn of the couniry telireen the boundary
described in the next preceding article and ire lisscuri and
Mississinpil.®

..a

If this is the lanzuage relied upon by the Towa petitioners as creating
a "joint ownershin® of the area describer therein in the strict lezzl scnse as
the term might be used in real property law, we fail to see how a plain read-

. -~ .

ingz of the worcds therein lencs itseif to such an interpretation. then the
Cormissicn passed up the same question in Docket 158 relative to the Iowa and
Sac and Yox having a recognized tiitle to that arca set out in article 3 of tre

.

1825 Trezty, it senerally viewed

fL
n
"
o

h oimersihip in terms of separate and ex-
cinzive arcas, and chosc e nalie such gezaration when evidernce sheus

apportionment in this manner could be accortlished fairly and equitably.l/

)

»me crivhasis has been nade upen the fact that ab various times, subsegqucnt
to the conclucion of the 1825 *reaty, certain fovernment officials, in com-

menting upon the results of the 1020 Treaty with reference tc the Iowmand Sac

and Fox claims, employed such phrases as "undivided interest', Yowmned in corien,”

"held in common®, "beinz joint or ccrmen,® and other of similar irpert. The
C ¥ 5 . . . . . .
Commission studied all these sundry recoris and siciements in their cntirety

ters never intended to

e
cr

end concluded without too much difficuliy that the wri

Cive or to convey a.lezzl intermretation to any of the treaty lanzuage. ¥e do

L/ In Doclket 158, tre Commission did ezvard jointly Lo the Towa and Sac and

¥'0x ClalmbWus a rortion of Cession 175 in order to inZure an equal inter-
esh, This was occasioned by the lack of evidence uzon which the Cormis-
s;:n could ccuitadbly scparzde the areas of actial owmershin. The Cormis-
Slon nade a factual cdeterminaiion tased uton the evidence of joint usag

= 0f this arca a- of the dase of the 1025 Srairie du Chien Trea 15y
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not consider these non-contemporaneous and non-legel statements as controlling
or persuasive in changzing the Commission's opinicn that Article 3 of the 1825

Treaty was intended to recognize the title to the arez described therein to
be in the Towa and Sac and Fox Indians, with each holding separate znd ex-
clusive areas therein.g/

The Commission notes with particular interest that such construction is
perfectly consistent with the earlier position of the Iowa petitioners as
adequately stated in their proposed findings of fact filed in Docket 138.
That case also involved lands falling within the scope and meaning of Arti-
cle 3 of the 1825 Treaty, and at fhat time the Iowa petitioners urged ugon

the Cormission the following legal proposition:

o

tion and the 3ac and Fox were two distinct iribes. While the relation
ship between them was generall: amicatle, itrere was nc cormon or JOlnt
ovnershin of land. Actually neither of t‘ ese trioces at the tirme o the
Prairie du Chien Treaties of 1825 and 1830 would have considered their
land as jointly owned by the other.

"As pointed out oy Proposed Finding of Fact 33, the Iova Ka-~

"Mioreover, irticle 3 of the 1325 Prairie du Chien Treaty is not
phrased in te-me of joint ownership; rather this article is explicit
recognition by the United States and Lne Sac anc 10X taat the lowe
Mation had ==t 2 just clzaim to 2 vortion of ths country =&+ south of
the Sioux line betieen the liissouri end rississiopi rivers.® (Zmphasis
"supplied)

The Commission therefore rejects the Iowa pstitioners! sugrzestion of
ownership® with the Sac and Fox Netion of 211 of Cession 262 and iurms iis
tention to the Iowa petitioners' second alternative proposal, tie  u: w7
cessors had Indian title to that portion of Cession 262 as set out ir o

Proposed Finding 29. This areas was outlined on z map prepared by Dr. Anthony

5/ Cormission's Findings €, 10
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Wallace, who was offered as an expert witness on behalf of toth the Iowa Na-
tion of Indians and Sac and Fox Xation, and who has tesitified for these szme
Indians in other cases before the Commission. Dr. Wallace's map was admitted
into evidence without objection as Iowa Zyxhibit 3C6. This'section of Ces-

sion 262 is described in Iowa Fropcsed Finding 29 as:

1

MM £y

% % % lying south of the southern watershed of the Raccoon
Fork of the Des Moines River as far dowmstiream as the present village
of Eddyville, and west of the line running from Eddyville to the Iowa-
Missouri state line at the watershed between the Grand and Chariton
Rivers."

In its Proposed Finding 24, the Sac and Fox Fation agrees substantially
with the extent of the Iowa claims of Indian title to a portion of Cession 262
as set out above.é/ Since we are concerned with arriving at an agreed divi-
sion of rroperty rights betwsen the petitioners, the actual validity of the

wa_claims of aboriginal title is irmaterial. The consent of the Sac and

Fox Nation thereto is all that is needed in this instance to clear the air.
The Cormission therefore accepts and adopts that area described in the Iowa
Proposed Finding 29 and the Sac and Fox Progosed Finding 2L as correctly
stating the limits of ithe Iowa petitioners' claim of recognized title ex-
clusively o a portion of Cession 262 as of the date of the Prairie du Chien
Treaty of 1825, ®

One last question remains. The Iowa petitioners are also asking the
Cormission to find, under the 1825 Treaty, recognized title jointly with the
Sac and Fox Nation to that relatively small area of land lying roughly west

of the aforementioned line from Tddywville, Iowa, to the Igwa-Missouri state

6/ Cormission's Finding 11
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line below the Des Moines River in the southezst corner of Cession 262. In sols
support of said recuest the Iowa petiticners state in their Proposed Finding
30 that:

"Prior to 1825 the Iowa Nation used jointly with the Sac and

Fox that portion of Cession 262 lying cdue east of the line from Eddy-

ville to the Iowa-liissouri stzate line referred to in Finding 29."

Of course we have 2lready rejected the concept of recognized joint owmer-
ship to the wnole of Cession 262. &=ven assuming the dontrary and the correci-
ness of the above gucted findinz, the Cormission is unable to find that languege
in the 1825 Treaty which would supply the retroaciive application desired by

7/

the Iowa cetiticners.=

What the Cormission is atterctinz fo do in this case on the record be-

fore us, ic to sever and arportion the respective ovmorship cloims of the Icwa
and the Sac and Fox Indians into separated bounded areas on the theory thatv if
the true boundary lines had teen actuzlly drawn in 1825 said lines might sub-
stantially conform with our present determinations. Furthermore we find no
reason for the Iowa petitioners to complain of an injustice, if we follow this
method of proceeding. In its proposed findings filed in Docket 138, the Iowa
Nation stated quite frankly:
To decice this case, the Cormission must do what the United

States should have done in 1825 and 183C, and, on the basis of the

record in this proceeding, reconstruct the boundaries as they

existed at those dates * % 1

ard then with more emphasis it was stated further:

"The failure of the United States to designate boundaries
as reguired by the 1825 treaty has thrust upon the Commission

-—_ .
p

7/ Cormission's Findings 12, 13
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that responsibility of reconstructing the boundaries of Icowa
land in 151 as they existed in 1825 and 1€3C. 8/

We think the sbove statements are substantially sound and eminently just
and fair when applied to the claims in this case. The Cormission, therefore,
seces no need to adopt a different course of action, and shall hold the owner-
ship claim of the Iowa petitioners to those lands in Cession 262 in which a
clain of ovnership could have been asscrted by their predecessors in interest

as of the date of the 1825 Treaty. This area has alreédy been determined as

being that portion described in Iowz petitioners' Prorosed Findings 29 and

w

52 (B) (1) and arreed to by the Ssc and Fox petitioners in their Procosed Find-
g 24, 2/
Having determined the extent of the Igowa petitioners! claim to Cession
2§2 it is only a matter of simnle arithrmetic, as between these petitioners,

to award to the Sac and Fox Yation the balance of Cession 262. This end re-

suli comports favorably with the respective claims of these petitioners

8/ iroposed Findings of Fact by Iowa Petiticners in Docket 138, pages 167,
' 73 '

9/ Supra - Footnotes 3, 5, 6
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relative to their exclusive and predominant use of Cession 262 as of the date

of the 1825 Treaty. %9/

/s/ EDGAR E. WITT
Chief Cormmissioner

We concur:

/s/ LOUIS J. O'MARR
Associate Cormissioner

/s/ Wi, ¥, HOLT
Associate Commissioner

10/ Cormission's Finding 1k





