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P e t i t  

Chief Comrrjssioner, de l ive red  the opinion of t h e  Con- 

ioner ,  t h e  Chickasatr Fa t icn  of Indians,  present  t h i s  c l a  

f o r  t h e  value of one-fourth i n t e r e s t  i n  so much of t h e  common donzin 

of  t h e  Choctaw and Chickasaw Nations a s  w a s  d o t t e d  t o  t h e  Choctaw 

f r e e h e n  a f t e r  t h e i r  adoption by t h e  Choctaw Nation. 

By orde r  of t h i s  Co~miss ion  dzted 1kzch 12, 1956, t h e  Choctax 

Rat ion  was perri i t ted t:, in tervene  a d  f i l e  i t s  answer i n  response  t o  

t h e  p e t i t i o n  of t h e  Chickzsaw Kation. - 

The recovery sougln.t h e r e i n  has been previously presented  i n  t h e  

Court of ~ l d ~ s ,  and icas decided Decezber 1, 1941, in t h e  czse  
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The S h i c k z s z ~  l:ati:,n vs. The United S t a t e s  and T'-E Chocta i  Nation, - - -  

Cause No. K-336, 95 C . C l s .  192. Judge h i d e n  del ivered.  t h e  unzzi- 

imous opinion of t h e  Court of C l a i z s  holding t h a t  t h e  p l a i n t i f f  

(The Chickasm Kation) i s  e ~ t i t l e d  t o  recover the  c l z h  f i l e d  a s  

aga ins t  t h e  Ch0ctar.i idation. Since t h e  r e l i e f  sought and g ran ted  

t h e r e i n  t o  p l a i n t i f f  was he ld  t o  be the  p rb -a ry  o b l i g a t i o n  due 

from t h e  Choctav Ration, t h e  Court of C h i n s  s t a t e d  it would not  

d e t e r ~ n e  t h e  l i a b i l i t y ,  i f  any,of t h e  defendant,  t h e  United S t z t e s .  

The Supreine Court of t h e  United S-Lates reviexed t!-,is juupent 

of t h e  Court of Cla ins  upon a writ of c e r t i o r a r i  and i n  a ur--z;li~ous 

op ln icn  by 5,". J u s t i c e  ;.:ur~hy, date? Kkrc:? 8, 1943, r eve r sed  ~ c d  r e -  

~ a n d e d  s a i d  judgr,er;t with i n s t r u c t i o n s  t o  disrAss p e t i t i o n  Choctaw 

N a t i ~ n  of inciians vs.  U ~ i t e c i  S t z t e s  a r i  t h e  C h i c k a s a  Kz..tion of 

Indians,  (3 18 U . 3 . 423-433 ) . 
P e t i t i o n e r  f i l e d  i t s  p t i t i o n  x i t h  the  Indian C l d ~ l s  ComLs- 

s i o n  on A u ~ u s t  9,  1951, a l l e z i n g  t h z t  under Clauses 3 a d  5, 

Sec t ion  2 of t h e  Lldian C l a i ~ s  ComIss ion  Act, approved A u ~ u s t  13, 

1946 (60 S t z t .  1049; 25 U.S.C. 7 0 ) ,  grounds Tor r e l i e f  upon f a c t s  

s t a t e d  i n  i t s  p e t i t i o n  were provided i n  s a i d  Act. Defendat, t h e  

United S t a t e s ,  f i l e d  an Answer t o  t h e  P e t i t i o n  and a l s o  a Kot ion  

f o r  S ~ r n a r ~  Judgent on t h e  ~ r o l m d s  t h z t  the  claim had b e e r  j ~ 6 i -  

c i a l l g  de te r r ined  by the  3upreze Cawt of t h e  United S t a t e s  i n  i t s  
- 

above-zentioned opiAnion, 2nd t h e r e f o r e  t h i s  c l a i n  should be b z r r e d  

from c ~ n s i d e r a t i a n  bj- t h i s  C o n i s s i o n ,  beczuse it w a s  r e 3  j u d i c s t z .  

T'ne Caverr;:,ent's I-:otion t o  D i s i s s  the F e t i t i p ~  a s  r e s  j u d i c a t a  T,:az 
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g r a n t e d  by t h i s  Comission ( ch ie f  Commissioner V i t t  d i s s e n t i n g )  o n  

t?ovembcr 17, 1354. (3 Ind. C l .  Con. 402) The S w a r y  Judgnent 

of t h i s  C o m i s s i o n  was then  t a k e n  on a p p e a l  t o  t h e  C o ~ r t  of Claims. 

The Court of Claims i n  Appeals Docket No. 1-55 on June 7, 1955, 

(132 C. C 1 .  359),  Judge Kadden speaking f o r  t h e  Court,  h e l d  t h a t  a t  

l e a s t  two ma t t e r s  were not  presented t o  t h e  Supreme Court of t h e  

United S t a t e s  i n  t h e  d e c i s i o n  which defendant  urged as a bar t o  t h i s  

p e t i t i o n ,  namely, whether t h e r e  was a mis take  in t h e  i n t e r p e t a t i o n  

and understanding,  cn t h e  p a r t  of t h e  Chickasaw Nation, of t h e  e f f e c t  

of t h e  Supplement A ~ r e e i x n t  o f  1902; and whether  t h e  t r a n s a c t i o n s  as 

t o  which complaint i s  maie were a d e p a r t u r e  from " f a i r  and honorable  

d e a l i n g s . "  The Court of Claizs held t h a t  both of  t h e s e  c o n t e n t i o n s  

were a l l e g e d  i n  t h e  p e t i t i m ,  .nd i f  e i t h e r  w a s  proven, would c o n s t i -  

t u t e  v a l i d   rounds f o r  r e c m e r y  m d e r  t h e  Ind ian  C l k  Commission 

Act (60 S t a t .  lo.&?); an< consequently t h e  Court s e t  a s i d e  t h e  Com- 

m i s s i o n s ' s  Order of Disrzissal of t h i s  suit and r e v e r s e d  and. remanded 

t h e  cause  t o  t h e  Indian  C l a i m  ComrLssion f o r  t r i a l  on t h e  m e r i t s .  

We nox cons ider  t h i s  cl&- upon i t s  mer i t s .  

The In t e rvenor ,  t h ?  Choctaw Kation, has  devoted a c o n s i d e r a j l e  

p a r t  o f  i t s  b r i e f  i n  t h i s  case t o  t h e  p ropos i t i on  t h a t  t h e  Chickasaw 

N a t i o n  d i d  not ,  a t  a y  t i z e ,  c laim o r  demand caropensztion " f o r  t h e i r  

s h a r e  of  t h e  value of lands t o  be & l o t t e d  t o  Choctaw Freechen."  

( I n t e n - e n o r  s 3eq?:ested F i n ~ i n z  1,;o. 5,  e t  seq. ) Intervenor sought 

t o  s z p p o r t  t k i s  pos i t i on  cii th depos i t ions  of  sone l e n g t h  by czs to -  

d i m s  o f  t h e  records  of ths  Chickasai La t ion  a t  t h e  Ckl2hor-2 z t ~ t e  E i S m -  

i c a l  S o c i e t y  t o  t'x e f f e z t  t>,r-t ro t r i b a l  r ecc rds  e x i s t e d  t o  show t h e  



Chicltaszxs had eve r  s o q h t  recovery  f o r  t h e  c l a i r ,  they  now p r e s e n t  i n  

t h i s  s u i t .  His tory  of t h e  cont roversy  i s  t o  t h e  contrzry;  Sut i f  con- 

t e n t i o n  of i n t e r v e n o r  i s  c o r r e c t ,  t h i s  would no t  e f f e c t  t h e  r i g h t  o f  

p e t i t i o ~ e r  t o  a s s e r t  t h i s  c l a h .  Fur thernore ,  y e  do not cons ide r  t h e  

q u e s t i o n  of l i a b i l i t y  of i n t e rvenor  t o  p e t i t i o n e r ,  became t h i s  i s  

not  w i t h i n  t h e  j u r i s d i c t i o n  of t h i s  C o d s s i o n .  

The ques t ions  of l i a b i l i t y  i n  t h i s  c a s e  a r e  s t a t e d  by de fendan t  

a t  pages 49, e t  seq.,  of i t s  b r i e f  as be ing  whether o r  no t  defendant  

"as s w c e d  a n y l i a b i l i t y n  t o  coizpensate p e t  i t o n e r  , t h e  C'ickasai 

Nation, Tor  one-fdurth of tk. -and a l l o t t e d  t o  edopted freedrzen of t h e  

Choctar  i i a t i o n  o r  r.15e.ther d e f e ~ d a n t  a c t e d  o t h e r  t han  i n  a f a i r  and 

h o n o r a j l e  rariner tom.-d p e t i t i o n e r  i n  t h e  r i a t t e r s  a l leged.  

'ke defendant f u r t h e r  contends t h a t  n e i t h e r  pleaclings nor  e v i -  

dence of p e t i t i o n e r  r z i s e  any q u e s t i o n  (ofxutual  o r  u z z l z t e ~ a l  xis- 

t a k e )  w d e ~  Clause ( 3 ) ,  Sect ion  2 of  t h e  Icd i  z n  Clz ins  C o m i s s i o n  

Act as t o  p e t i t i o n e r ' s  r i g h t  of  compensation f o r  i t s  one-fourth 

i n t e r e s t  i n  l ands  a l l o t t e d  Cnoctaw freedmen. ( ~ f t ' s  Br., pp. 

The q u e s t i o n  of whether defendaz t  " a s smed  l i a b i l i t y "  by t h e  

e - q r e s s  t e r n s  of t h e  S l p p l e ~ e n t a l  h g r e e n e ~ t  or" 1902, was answered 

n e g a t j  v e l y  by t h e  S u ~ r e m e  Comt i n  1SL3. 

!s'e q ~ o t e  from ?.lragrarth 2 1  of t h e  petit i o n ,  i n  p z t ,  a s  fo l lows  : 



aciequatel-J cozpensated f o r  t h e i r  i ~ t e r e s t s  i n  t h e  Choctaw 
Indian l m d s .  Thet the re  i s  a l s o  a u n i l s t e r a l  n i s t a k e  of 
f a c t  and l=.i, a s  t o  the  nezninz of t h e  provisions of t h e  
Supplemental Agreenent which t h e  Coart said i n  t h e  Choc- 
taw, case, supra forclosed then f r o a  l e g a l  r e l i e f . . ?  -:- z-. 

The suf f i c iency  of t h i s  p e t i t i o n  t o  s t a t e  causes of a c t i o n  under 

Clauses (3) and . , ( j )  of Section 2 of t h e  Indian C1ab.s Conxission 

Act s e e m  obvious, a d  was upheld i n  t h e  d e n i a l  of defendant ' s  

Kotion f o r  S u u y  Judgnent. (132 C. C l s .  359) 

K s t a k e s  a r e  general ly c l a s s i f i e d  as u n i l a t e r a l  o r  xu tua l ,  and 

a s  mistakes of f a c t  o r  of lax. ( 1 2 h .  Jr., Contrzcts,  125) The ~ e -  

t i t i o n e r  has pleaded a u n i l a t e r a l  x i s t a k e  of f z c t  i n  t h a t  p e t i t i o n e r  

was mistaken i n  i t s  understanding of t b a t  por t ion  of t h e  Supplenentzl  

Agreecent of 1902, a s  is  quote2 i n  Paragraph 1 7  of i ts  p e t i t i o n .  

I n  support of t i : i s  contention p e t i t i o n e r  t r a c e s  a l o p s  l e g a l  

h i s t o r y  of c o ~ s i s t e n t l y  c la in ing %;?is r i g h t  i n  land, o r  corqensa- 

t i o n  the re fo r ,  i n  a l l  of i t s  r e l a t e d  negot ia t ions  ~ ~ 5 t h  t h e  Govern- 

ment p r i o r  t o  i t s  a l i ena t ion  of such land by t h e  terms 02 the Sup- 

p lemecta l  Agreenent of 1902  i in dings 2 t o  13, inc lus ive ) ,  and the re -  

a f t e r ,  t h a t  p e t i t i o n z r  has ahrzys i n s i s t e d  upon c o q e n s a t i o n  f o r  i t s  

one-f our th  i n t e r e s t  i n  such a l l o t c e n t s  t o  Choctaw f r e e b e n .  ( ~ i n d -  

i n g s  1 5  t o  20, inc lus ive)  

The p e t i t i o n z r  s t r o ~ l y  c o n t e ~ d s  t h t  Sections 36 t o  40, in -  . - 

c l u s i v e ,  of the the  Supplenencal Agreexent of 1922 (32 S t a t .  6L+l), 

which was captioned x i t h  a su5-heding "Chickasar Freed,ienrl, a l s o  

app l i ed  t o  Choc t ax  f reed,;isn. P e t i t i m e r  bases t h i s  content ion 

xpon t h e  i r . ser t ion  of the  proviso a t  the  end of S e c t i m  40, a h i c h ~ a d s :  
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Tia t  nothing i n  t h i s  paragraph s h a l l  be construed t o  
a f f e c t  o r  change t h e  ex i s t i ng  s t a t u s  o r  r i gh t s  of t h e  t vo  
t r i b e s  a s  bet:.reen theri.selves respecting the lands t aken  
f o ~  a l l o t ~ ~ e n t  t o  freedmen, o r  t h e  noney, if my, recovered 
a s  conpensation the re for ,  a s  aforesaid.  

The Su?rene Court i n  i t s  opinion revers ing the Court of Claixits (318 

U.S. 423, 432, (1943)) held  t h a t  t h e  1902 agreement must be con- 

construed according t o  i ts unabiguous  language 2nd t h a t  s a id  lan- 

guage d id  not provide t h e  p ro tec t ion  of pe t i t ioner  as p e t i t i o n e r  

a l leged was the understanding of t h e  pa r t i e s  as t o  sme .  

This Comiss ion must consider the  transactions involved under 

the  stp-tutory grounds a s  urged by pet i toner  under Clauses (3)  and 

( 5 )  of t h e  Indian Claii?s Corzission Act. (60 %kt .  1049) 

Ke observe t h s t  c o m s e l  f o r  t h e  Choctw Zation const rced t he  

13reezent  as providing t h a t  a l l o t z e n t s  i n  question trers t o  be 

charged t o  the  C'loctaws; 2nd t h e  Chickasa:.rs construed t h e  agreezent  

like1.-;ise. ( ~ i n d i ~  16) Tne Court o i  C la im also i n t e rp r e t ed  t h e  1902 

a g r e e ~ e n t  t o  g ran t  : - e t i t i one r  the  r e l i e f  here prayed f o r .  ( 95 C. C l s .  

192 ) 

Xe have found t h a t  pe t i t i one r  thought the proviso added t o  Sec- 

t i o n  40 of the  1902 "Supplenentaln agreeizent preserved i t s  substan- 

t i v e  r i g h t s  under t h e  1897 Atoka Agreenent vherein the  Choctzw f r c ~  

nen allot:-ents were t o  be deducted so l e ly  f r m  Chocta-.-;Is i n t e r e s t s  

t he  undi-ri ded coimon donain.  indi dins 20) 

The cofiduct of the Choctars in t h e i r  'lXpplicat&on f o r  Additicn- 

a 1  k c r e e n  (21ndiw 15),  the  conduct of the  Chickasaws i n  t h e i r  r e -  

c p s t  Tor s e p u a t e  counsel, (9inding 16)  uld t k  f indings  ad opinion 

of t he  Court of Claixs ( 1 9 ~ 1 ) )  95 C. 3 s .  192, ali ur,ir^orzly st,- 

the  p c t i t i o n e r t s  c o n t e n t i ~ n s  G: u r i l x t e r a l  lcis-,ake ( i f  not  ::L.,L 
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i n  i 3 e r p r e t i . q  t he  19G2 a g r e e ~ e n t .  l iei ther the  Atoka Agreerent. 

nor t h e  C u r t i s  Act i n  any way purported t o  chzrge t he  Chickasws 

w i t h  any oSl iza t ion  t o  furnish  Choctaw f reedrrten with allotments. 

Nowhere i n  t he  1902 agreement c a  it be sa id  t h a t  it w a s  express ly  

provided scch allotments were t o  be charged one-fourth t o  the  

Chickasaws, but  o n l y  tha t  t he  1902 agreement omitted t o  ca r ry  over 

t he  p r i zc ip l e  of a l iquot  a l l o t s en t s  i n  favor of f ixed  acreage a l l o t -  

ments t o  t r i b z l  mem5ers and therefore t h e  Atoka Agreement became in- 

consis tent  with t he  1902 ageezen t .  The Atoka provision of "dedcc- 

t ionr l  Zron C'r.octav:s f o r  Choctz.;~ freek.cn a l l o t r ~ e n t s  was thus  declzred 

n u l l i f i e d .  Such constrac t iox,  l:o-.,rever r i ecess~ry  t o  con t rac t  law, 

07rerlooi:s tl:a fact t h a t  ;?eti t i3nzr ' s  yroperty r i g h t s  Eiere z l i ena t ed  

: ~ t h o u t  zq coi.slc'ieration passhg  to  then-:. The sec t ions  36 t o  40, in -  

c lus ive ,  i n  t h e  1902 agreecent c l z - r l y  a d  express ly  l a i d  d o m  a Gems 

of ad ju s t~?en t  f o r  allotr.ents g z n t c d  t o  Ckickasaw f r e e h e n .  The Gov- 

ernren t  h~.ving there in  enunciated a policy as t o  the Chickasax freed- 

men, we conclcde pe t i t ioner  wi?s thereby .cisled i n t o  bel ieving t h e  

sz,l;_e p r i cc iD le  a!)plied 2s t o  t he  .Choctz~.: freedxen. .&= . 

Deiendzpt txg& tkt  even i9 such zistslce of const ruct ion were 

t.d:.itterl, i t  >;o.:ld not,  rant z~e t i t i one r  ax~yt~hinz but a chose-in- ac- 

t i o n  22:: I~-;~is"s no basis u;:on :-rhich t 5 s  Comission can grant t o  

t he  p e t i t i a n e r  the  r e l i e f  scught zs z??i?.st the  Ui-ited S t z t e s . ( ~ l t ' s  

Er. F?. 56-57) - 
The C;yj_rt of Clr;_i-x ti-ied. t h i s  cl-'2 of ~ t i t i o n e r  under t h e  
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It xodc?  hzve Seen st;-ar.ze f u r  p l ; i in t i f r^  t o  h ive ,  l o r  
no r e w o n  7:ii:ich has Seen su;gested, y i e lded  i t s  ~ o s i t i o n  
or. t'ee q c e s t i o n  of t he  C'noct2i.i Free&!enls a l l o t n e n t s  i n  7.902, 
a f t e r  h2vir-g xa in ta ined  i t  c o n s i s t e n t l . ~  f o r  so hq. If it 
had so  y i e lded  i n  1902, it i s  i ~ p o s s i b l e  t h a t  the  %octavs  
vould ha~re ,  i n  1909, and before  t h e  l i t i g a t i o n  ~..entionecl i n  
t i 5 2  p z r q r a p h  had been completed, soaght  t o  =resent  t o  t h e  
Chickasims a l a r g e  sun of ~ 3 n e g  i n  c o q e n s a t i o n  f o r  t h e  c le im,  
a t  a t h e   hen t h e  C:?ic'xzs~xs r-!ere not  even represented  by a n  
a t to rney .  >:'e hzve :-A d m b t  t 5 e  Choctz-IS understood t h e  pro- 
v i s o  (added t o  s ec t ion  40 of t h e  1902 agreer,ent) as we have 
i n t e r p r e t e d  it. 

';;e, conclude, t he re fo re ,  t h 2 t  t h e  arrangement of  t h e  
Atoka agreexent  vhcreby t h e  Choctaw Freecin.en were t o  Turn i sh  
t h e i r  a l l o t z e n t s  a t  the expense o i  tk C h o c t a : . ~ ~  2nd n o t  of .2 

t h e  p l a i n t i f f  (Chickasars) w e s  incor2ora.ted i n t o  t h e  s w p l e -  
x e n t a l  agreezent  of  1932, as  an  o b l i ~ z t i o n  of the  C h o c t w  
Nation. 

Althongh the  Su;?rpze Cowt in i t s  re vie:.^ of t 5 i s  d e c i s i o n  r e v e r s e d  

t h e  c s s e ,  t he  d i f f e r e ~ c e  of o p i ~ i o n  as t o  t h e  proper  c o n s t r u c t i 3 n  o f  

t h e  1902 ~ g r e e r ~ e n t  conclus ivc l ;~  s s t a 3 l i s k e s  t h e  tvio d i f f e r e n t  i n t e r -  

p r e t a t i o n s  02 t h e  respec t ive  c ~ u r t s  a d  t h e r e f o r e  t h e  r ea sonab leness  

o f  p e t i t i o n e r ' s  5:istaken in t e r? re t z t ion ,  and we f i n d  t h z t  p e t i t i o n e r  

d i d  ~ i s a p p r e h e n 6  a d  d s i n t e r p r e i  t h e  1902 agreemmt.  (?inding 20) 

m e  d e f e d z n t  ad-?its i t s  r e s p o n s f i i l i t y  f o r  "the plan invo lved  

d i s t r i S u t e  t h e  t rZ3zl  e s t z t e  o? t h e  t ~ o  I n d i m  t r i b e s  t o  t h o s e  per- 
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This r e c e r e ~ c e  is z a ' e  t o  the  C*~~-tis Act of wkich the  btokz Agree- 

ment formed a par t .  (30 Sta t .  4F5) mus,  the United S ta tes  had s o l e  

responsi 'oi l i ty f o r  f s i l i n g  t o  provide just compensation t o  p e t i t i o n e r  

f o r  the l o s s  of i t s  property r igh t s .  We therzfore  conclude the  United 

S t a t e s  i s  l i a b l e  f o r  the  wrongful t ak ing  of p e t i t i o n e r ' s  property, and 

a l l o t t i n g  such i n t e r e s t  t o  another without providing f o r  compensation 

t o  pet i t ioner .  

In  Sioux Tribe of Indians vs. Urtted S t z t e s ,  C t .  C l s .  a 6  F. 

a 
Supp. 229, a t  paze 237, (1956) involving question of r e l a t i onsh ip  of 

t h e  Goverri:ent t o  t he  Sioux Tribe, xhere the  Zovernien2 hzd r e y i r e d  

a c e s s i m  of ce r t a in  r e s z r v a t i ~ ~ n  lmcis, Juc?se Ia rmore  noted t h a t  t h e  

negotiat ion, .  but e ~ ~ ~ e s s e d  t ts jwal p r i n c i ~ l e ,  zs f o l l o ~ r s :  

i;- $:- %ovever, ve do no< f i n d  t h e t  t h e  l-.ga.l relat im- . - s k i p  of <~ar!!.ca:? a i l  xa rd  did  e x i s t  between the  United 
Stiites and the Sioux. 'dhile i t  hes of ten been sa id  by ti& 
C O - ~ ~  an:: tile 5ui1re~e r x r t  t h z t  tBe rela.tic.nship of t he  

7 Goverr~en'i. t o  the -n<ians of khe United Stzttes i s  sirlil2.r t o  
t h z t  of a zua rd i ??  3-6 vizrd, it has nevsr been held t h a t  
such a general  re lz t ionsh ip  =aunts t o  a l e g a l  guardian- 
ward re la t ionsh ip  i n  the absence of s ~ - e  spec i f i c  l a n s z s e  
t o  t h a t  ef fect  i n  a  t r e a ty ,  a g r e e ~ e n t ,  or  ac t  of Congress. In 
the a S s e ~ c e  of s-lc5 speci;'ic l m ~ ~ a g e ,  the  generzl r e l a t i on -  
sh ip  of t h ~  CniteZ S ta tes  t o  the  I n d k n s  k s  been t hz t  oZ 2 

strap9 -U 2nd rjo:.re:.>L s o ~ r ~ : - e i p  to  a c ~ q a r 2 t l v e l y  i.iezli e?d 
de2er-seless peosLe, &nc! b e c z s s  of t 3 e t  f a s t ,  the cour ts  hzve 
likened tho r e l~ t i ons : ? ip  t o  .:ha: o? guzl-dim and ward md h e l d  
J. 7 ~ n z t  dou5ts in t r e z t i e s  and agreez?nts should be rzso lvx t  i n  
f =.ror G: the iie~.lc m c !  dei'enszless par ty  t o  such zgreexents and 
t r e z t i e s .  - 



%ether o r  notthe l e g z l  r e la t ionsh ip  of guardian and ward 
exis ted  between a p a r t i c u l a r  I n d k n  t r i b e  and t h e  United S t a t e s  
depends, we think,  upon t h e  express pro- isi ions of t h e  p a r t i c u l a r  
t r e a t y ,  agreerzent, executive order, o r  s t a t u t e  under which t h e  
claim presented z i s e s .  It i s  t r u e  t h a t  the  word n f iduc ia ry f l  and 
t h e  e ~ p r e s s i o n  "guardizn-w~rd re la t ionsh ipn  havs been used by t h e  
cour ts  t o  desc r ibe  genera l ly  t h e  nature of the re1ati;nship e x i s t i n g  
between t h e  lndians and t h e  Goverment. tioxever, i n  t h e  absence 
of sone language i n  a t r e a t y ,  agreezent o r  s t a t u t e  s p e l l i n g  ou t  such 
a re la t ionsh ip ,  the  courts  seen t o  have meznt merely t h a t  the  

t r e l a t i o n s h i p  b e b e e n  the  ndians a d  t h e  Goverrmer?t i s  "s imi la r  t o "  
o r  nresenblesw such a l e g a l  r e l a t i ~ n s h i p  and t h a t  the  doub t fu l  lan- 
guaee i n  the  t r e a t y  o r  s t a t u t e  under considerat ion should be i n t e r -  
preted i n  favor of the  veak and dependent Indians. ( c i t i n g  Creek 
Nation v. United Sta tes ,  318, U . 3 .  629, 642) 

This Com,ission comented upon the  aSove-xentionsd Gi la  River case  i n  

t h e  &&Tribe,  e t  a l ,  v. United S t a t e s  (6  Ind. C 1 .  Corn. 68, 73-74, a s  

Xhile the court  recognized t h a t  ;i cl-7im f o r  brezch 0." sach 
f idcci.ary relzt ionshj .?  zay 3e b r o u ~ h t  under t h e  provisions of  
t h e  Indian Cla i r s  Com2ssion Act, i t  i n  no way i n t i r a t e d  t h a t  
t h e  a c t  i t s e l f  created o r  acknoxledged the  existence of such 
f i d u c i a r y  re la t ionsh ip  as a matter of lzw. An e i c z ~ i n a t i o n  of 
t h e  l e s i s l a t i v e  h i s to ry  of t h e  ' ac t  s h k s  t h a t  t h e  United S t a t e s  
i s  not t o  be cmsidered i n  the  r o l e  of an ordinary f i d u c i a r y  
whenever a l e g a l  c l z h  i s  f i l e d  before t b s  ComLssion, 3 u t  
whether the  United S t a t e s  i s  o r  i s  ~ o t  a c t i r x  a s  a f i d u c i a r y  
must be detemined under the f a c t s  i n  each c a r t i c u l a r  case.  

I n  an e a r l i e r  case, s imi la r  i n  a nuiiber of respects  t o  t h e  case at  

bar ,  invof~ring zn 1567 tre::tgr where t h e  Government supervised t h e  

A .  ~ l v e  con t ro l  and c z s t o d ~  of  the  Indian p r o p e r t j  f o r  F r p -  



The c l a b ~ n t s  see> t o  -dce no d i s t i x t i o n  b e h e e n  the 
f i$,2cic=T-- ;;zt15s .-'- ui~t :  Cov~rr:ei,', mred. t h e  Pottaxatonie Tribe 
and i t s  f a i l u r e  t o  d e d  f a i r l y  acd honorably ~ i i t h  it, a s  a 
ground f o r  r e c o v e n .  Whether there  i s  a l e g a l i s t i c  dis- 
t i n c t i o n  betvieen t h e  h:~ dut ies ,  o r  xkethzr one i s  included 
i n  t h e  o ther  zs a ground oZ recovery, we s h z l l  not s top  
t o  d i scuss  beceuse, w e  believe,  that. under t h e  c i r c u ~ s t a n c e s  
of t h i s  case, t h e  Soverrmmt ?id not fulfill i t s  f iduc ia ry  
du t i e s  t o  the  Pottaratonfie Trihe and did not d e a l  f a i r l y  i n  
inducing sazd t r i b e  t o  s e l l  i t s  surplcs l a d s  t o  t he  Santa 
Fe Railroad a t  a p r ice  of one-half i t s  vzilue. 

DeZendant ur.2er t h e  t e x s  of the  Atoka 2nd Su?plezental Bgree- 

zen t  of 1902, toolc over cozplete ~ a ~ s g e x e n t ,  con t ro l  an:! custcdy of 

Choctm ireeci-..en v1ith3ut pro-ridirs cw;ensation there for  t o  ~ e t i t i o n -  

e r  t r i b e  - ( ~ i ~ d i n g  11 and. 17).  

The Goverrxent thereby z s s - ~ e d  d i r ec t  con t ro l  over t he  p r o p e ~ t y  

of t h e  h d i a n s ,  pot f o r  i t s  own 

of t h e  Ox--ners, t o  l i qu ida t e  and 

therzb;r z s s c e d  sceh poxers and 
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m o t h e r  t r i b ?  from n e g l e c t  o r  ove r s lgn t ,  o r  c i s t ake ,  o r  f o r  whetevzr  

t h e  reason,  o r  ho-x wor thy  t h e  purpose, t h e  s a l i e ~ t  f a c t  i s  t h a t  t h e  

Goverrnent d i d  not  provide f o r  any  compensation t o  be  pa id  p e t i t i o n -  

e r  f o r  i t s  i n t e r e s t  i n  sur-e.  indi din^ No. 17 )  P e t i t i o n e r  h a s  r e -  

p e a t e d l y  c m p l a i n e d  about  tk,is s i n c e  1908. 

Me conclude t h a t  d e f e n d m t ,  having m d e r t a k e n  such z l lo t rnen t s  .. 
of p e t i t i o n e r ' s  one-fourth i n t e r e s t  i n  l a n d s  omed i n  coxrimon w i t h  

t h e  Choctax Kation and awarded t h e n  t o  Choctaw freedmen, has  t h e  

mora l  ob l iga t ion ,  as a mat te r  of f a i r  an6 honorable d e a l i n g ,  2nd 

t h e  l e g a l  o b l i g a t i o n ,  under t he  t e r m  of c l a u s e  5 of S e c t i o n  2  of 

t h e  I n d i m  C l a i ~ s  C o m i s s i o n  Act, t o  ?rovide f o r  c o ~ p e n s a t i o r .  t o  

p e t i t i o n e r  f o r  such l o s s .  This t h e  Governiient refused t o  provide  

by deduct ions  of sziie from the  Choctal:i T r i b e ' s  funds i n  i t s  cus- 

tody.  %e f z i l u r e  of t h e  defendant t o  e ~ f o r c e  t h e  t r u e  intent .  m,d 

u n d e r s t ~ n d i ~ z  of t h e  p a r t i e s  t o  the  proviso  of  Sec t ion  LO of t h e  

S u p p l e r e n t a l  A g r e e ~ e n t   indi ding 20) a t  2 t i n e  when it hzd f u l l  con- 

t r o l  o v e r  t h e  l a d s  and funds of t h e  Choctm and Chickas21-r E a t i o n s  

and when it could hsve adjus ted  t h e  r i g h t s  of  the Ghickasaxs i n  t h e s e  

l a n d s  was unrlaestionably un fa i r  and r e s u l t e d  i n  ul i n j u s t i c e  t o  t h e  

Chickasax  Kation. 

Of course ,  if ds fenda r t  had expres s ly  "assmed l ia3i l i tgn t h e r e  

~ o u l d  be nothing t o  dec ide  here. The p e t i t i o n e r  w 2 s  a  dependent  
- 

I n d i a n  c o r ~ u n i t y  under t h e  p r o t e c t i o n  of t h e  L'nited S t z t e s  (F inding  2)  

and i t s  p rope r ty  a d  a r f a i r s  were s u b j e c t  t o  t h e  c o n t r o l  arid nanaze- 

mcnt of t h e  C<verr;;;ent. The United S t a t e s  Save it t o  others  ::-t!, , 

arranging any o b l i g a t i o n  t o  pay concensati;n f o r  it. 
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It follows from t h e  foregoing opinion and f ind ings  of f a c t  cade 

by t h i s  Coxmission t h a t  t h e  defe~dant .  became l i a b l e  t o  p e t i t i o n e r  f o r  

t h e  va lue  of p e t i t i o n z r ' s  i n t e r e s t  i n  the  l a d  a l l o t t e d  t o  t h e  Choc- 

taw f r e e h e n . .  It is undisputed t h a t  t h e  value of saize was 

$190,934.78.  i in din^ 18) The f a c t s  cons t i tu t ing  such l i a b i l i t y  

t he r e in  a r e  not such as t o  c rea te  l i a b i l i t y  f o r  i n t e r e s t .  ( 119 C t .  

C l s .  592, 671). 

The mat ter  of c r e d i t s  a d  o f f s e t s  w i l l  be considered a t  a sub- 

sequent hearing of t h i s  Cordss ion.  

Edgar E. ':litt 
Chief Coiiaissioner 

;:lm. >I. Holt 
Associate Comissioner 
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